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PRELIMINARY STATEMENT 

Appellant, John Knight, was the defendant in the trial court; this 

brief will refer to Appellant as such, Defendant, or by proper name. 

Appellee, the State of Florida, was the prosecution below; the brief will 

refer to Appellee as such, the prosecution, or the State. 

The record on appeal consists of three volumes, which will be 

referenced by the appropriate roman numeral, followed by any appropriate 

page number.  “IB” will designate Appellant’s Initial Brief, followed by 

any appropriate page number. 

All bold-type emphasis is supplied, and all other emphasis is contained 

within original quotations unless the contrary is indicated. 

 

STATEMENT OF THE CASE AND FACTS 

The State accepts Defendant’s statement of the case and facts as 

generally supported by the record, subject to the following supplementation 

and corrections: 

Issue I: 

1. Appellant filed his Second Motion to Suppress (hereinafter "Second 

Motion") which sought an order excluding from admission at trial all 

evidence seized as a result of the illegal extra-jurisdictional 

search by Detective Burban.  (I 71-3). 

2. Detective Burban testified at the hearing on Appellant’s Second 

Motion that the monitoring program she used recognizes only files 



2 

which users indicate they wish to share over a peer-to-peer network.  

(III 425).   

3. That is, Detective Burban was able to monitor only the peer-to-peer 

activity of persons who placed said files in shared folders within 

the program.  (III 425-26).   

4. Detective Boymer conducted an examination of Appellant’s computer 

following the execution of the search warrant.  (II 230-31).   

5. During his examination, Detective Boymer saw that a username on the 

computer, John, had downloaded BearShare, FrostWire, and LimeWire, 

all of which are peer-to-peer programs.  (II 231).   

6. As such, Detective Burban monitored files which Appellant had placed 

in shared folders within his peer-to-peer network.  (III 231-32). 

7.  

Issue II: 

1. Appellant filed his Third Motion to Suppress (hereinafter "Third 

Motion") which argued: 

3. However, the search warrant did not particularize or specify any 

areas authorized to be searched within the computer or the computer 

hardware or software but rather authorized a general rummaging 

through every nook, cranny or storage space of the computer. 

4. As a result of the forgoing, the warrant failed to particularize 

areas where the particularized materials sought to be seized could 

be searched for on the subject matter. As a result, the search 

warrant constituted no more than a general warrant for the 

Defendant computer. 

5.  General search warrants are one of the fundamental evils 

underlying the creation by the founding fathers of the Fourth 

Amendment to the Constitution of the United States. 

(I 75-6). 
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2. At no point in Appellant’s Third Motion did he argue that the search 

warrant lack particularity because it was not adequately limited by 

reference to the alleged crime.  (I 74-6).    

3. Appellant filed his Third Motion which sought an order suppressing 

and excluding as evidence in this cause any and all fruits of the 

execution of a search warrant for the Defendant’s computer on the 

basis that the search warrant was a general warrant without 

sufficient particularity.  (I 74-6).   

4. The search warrant specifically states the street address of the 

location to be search and contains a detailed description of the 

physical characteristics of the residence.  (I 89).   

5. The premises to be searched was Appellant's residence.  (I 89).   

6. As to the subject-matter sought to be seized by the instant search 

warrant, the warrant contained twelve numbered paragraphs describing 

the property to be searched.  (I 90-1).   

7. Paragraph 1 stated: 

1. Computer hardware to include any and all computer equipment 
used to collect, analyze, create, display, convert, store, 

conceal, or transmit electronic, magnetic, optical, or similar 

computer impulses or data.  Hardware includes (but is not 

limited to) any data-processing devices (such as central 

processing units, personal computers to include “laptop” or 

“notebook” or “pocket” computers); internal and peripheral 

storage devices (such as fixed disks, external hard disks, 

floppy disk drives and diskettes, tape drives and tapes, 

optical storage devices, and other electronic media devices). 

(I 90).    

8. Additionally, Paragraphs 3,8,9, and 13 specifically describe that the 
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purpose of the search was to find evidence of the crimes of the 

possession and distribution of child pornography.  (I 91-2).    

9. The warrant authorized seizure of the property particularized in said 

warrant and also authorized a forensic examination of the property 

seized.  (I 91). 

Issue III: 

1. Appellant filed his Fifth Motion to Suppress (hereinafter “Fifth 

Motion”) which sought an order “suppressing and excluding as evidence 

in this cause any and all fruits of the illegal execution of the 

search warrant for the Defendant’s computer, including but not 

limited to all images of alleged contraband stored on said computer.”  

(I 145). 

2. In Appellant’s Fifth Motion he stated that “Detective Boymer did not 

complete his forensic examination of the computer until March 20, 

2010, over six months after the computer was seized.”  (I 145).   

3. Appellant argued in his Fifth Motion that “the six month delay in 

completing the forensic review of the Defendant’s computer 

constituted an unreasonable execution of the warrant in this case and 

the evidence seized thereto should be seized.”  (I 147). 

4. As to the actual execution of the search warrant in Appellant’s case, 

the court noted in its order denying Appellant’s Fifth Motion that 

“the search warrant was executed on September 9, 2009, when the 

detectives and officers searched Defendant’s residence and seized the 

property described in the warrant, only seven days after the warrant 
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was issued.” (II 304).   

5. As to the examination of Appellant’s computer, Detective Boymer 

stated in his deposition transcript that he actually began his 

forensic examination on October 7, 2009, less than one month after 

the computer was seized.  (II 313).  

6.  Detective Boymer stated that he continued his examination and began 

to review the videos and images then on the Defendant’s computer on 

October 8, 2009.  (II 313).   

7. Additionally, Detective Boymer stated that he did not submit his 

forensic examination report to his sergeant until March 25, 2010.  

(II 311-12). 

8. The trial court found it noteworthy that the search warrant 

acknowledges, after it permits an off-site analysis of seized 

property, that “recovery of data and digital evidence by a computer 

forensic analyst takes significant time.”  (II 4).  

9. The trial court found, in its order denying Appellant's Fifth Motion, 

that the "Defendant's computer was seized as evidence of the instant 

crimes."  (II 306).   

10. Furthermore, at the time the court ruled on Appellant's Fifth 

Motion, on February 13, 2013, the Defendant had not yet proceeded to 

trial and thus, the court stated that it "is uncertain as to the 

evidence which will be used against Defendant at trial.  See Coon, 

585 So. 2d at 1080."  (II 306).  

11. Accordingly, the trial court chose not to return Appellant's 
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computer at the time of its ruling.  (II 306). 
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SUMMARY OF ARGUMENT 

Issue I: 

In applying the first Smith prong, the trial court properly found that 

Appellant, through his conduct, did not seek to preserve, as private, the 

downloaded items depicting child pornography.  See Smith 442 U.S. at 740; 

(II 203-4).  Furthermore, the trial court correctly found, pursuant to 

Ganoe and Perrine, that Appellant had no reasonable expectation of privacy 

in such shared files which he shared through a peer-to-peer network.  See 

Ganoe, 538 F. 3d at 1127; (II 203-4).  Thus, Appellant had no standing to 

challenge the seizure of these shared peer-to-peer files.  Therefore, the 

trial court did not err in denying Appellant’s Second Motion to Suppress. 

Contrary to Appellant’s assertion, the actual subject matter of the 

investigation was the child pornography present on Appellant’s computer 

that he was broadcasting throughout the internet by way of his file-sharing 

program, not Appellant’s computer.  The initial use of the Gnutella 

software to identify computer IP address that share and download child 

pornography does not in fact constitute a search outside of Detective 

Burban’s jurisdiction.   

Detective Burban acted in good faith when she submitted a detailed 

affidavit to Judge Arias, a detached neutral magistrate, who then issued a 

search warrant.  Detective Burban, who had a reasonable knowledge of what 

the law prohibits, had objectively reasonable reliance that the search 

warrant issued by Judge Arias was valid when she and officers of the 

Atlantic Beach Police Department searched Appellant's residence on 
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September 9, 2009.  Therefore, the good faith exception to the Fourth 

Amendment exclusionary rule is applicable in the instant case to allow the 

introduction of the evidence obtained in the legal search of Appellant's 

home. 

Additionally, Judge Arias had a substantial basis for issuing a warrant 

for the search of this Defendant's residence.  In her search warrant 

affidavit, Detective Burban identified a specific file of child pornography 

and used the IP address to find the physical location of the home, which 

happened to be that of Appellant.  (I 81-2).  Accordingly, even if this 

Court were to find that the search was technically flawed, the good faith 

exception to the exclusionary rule would apply because given the whole of 

the information provided in the affidavit, Judge Arias had probable cause 

to believe that evidence of the crime of possession of child pornography 

would be found. 

Issue II: 

Appellant has failed to preserve the argument that the search warrant 

lack particularity because it was not adequately limited by reference to 

the alleged crime.  At no point in Appellant’s Third Motion did he argue 

that the search warrant lack particularity because it was not adequately 

limited by reference to the alleged crime.  Nor did defense counsel make 

this argument at any point during the hearing on Appellant’s Third Motion 

conducted on January 11, 2013.  (III 478-81).  As such, Appellant has 

failed to preserve this issue for appellate review. 

 Additionally, Appellant has failed to preserve for appellate review his 
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argument that the invalid portions of the warrant subsume any and all 

potentially valid portions.  (IB 36-40).  At no point in Appellant’s Third 

Motion did he argue that the invalid portions of the warrant subsume any 

and all potentially valid portions.  (I 74-6).  Nor did defense counsel 

make this argument at any point during the hearing on Appellant’s Third 

Motion conducted on January 11, 2013.  (III 478-81).  As such, Appellant 

has failed to preserved this issue for Appellate review. 

The warrant authorized seizure of the property particularized in said 

warrant and also authorized a forensic examination of the property seized.  

(I 91).  Additionally, Paragraphs 3, 8, 9, and 13 specifically establish 

that the object of the search was for evidence of the crimes of the 

possession and distribution of child pornography.  (I 91-2).   Therefore, 

contrary to Appellant’s assertions, the trial court properly found that the 

search warrant was not a general warrant with respect to the place sought 

to be searched.  See §933.04, Fla. Stat.  As such, even if this Court were 

to find that Appellant’s argument that the search warrant lacked 

particularity because it was not adequately limited by reference to the 

alleged crime was properly preserved, this argument is without merit. 

In addition, the trial court properly found that it was not necessary 

that the search warrant specify the exact areas of a seized item 

(Appellant’s computer) to be forensically examined because the warrant 

sought all property of a certain character.  When viewed in light of the 

situations in which courts have upheld search warrants using the same 

terminology or phrases, the terminology used in the instant search warrant 
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was not overbroad or too general.  As such, the trial court did not err in 

denying Appellant’s Third Motion to Suppress. 

Even if this Court were to find that the search warrant was overbroad 

and/or lacked sufficient particularity, the good faith exception to the 

exclusionary ruled applied to the circumstances of the instant case (see 

discussion of applicable case law in Issue I). 

Issue III: 

As to the examination of Appellant’s computer, Detective Boymer stated 

in his deposition transcript that he actually began his forensic 

examination on October 7, 2009, less than one month after the computer was 

seized.  (II 313).  However, even if Detective Boymer had not examined the 

Defendant’s seized computer until six months after its seizure, the trial 

court correctly found that in light of the facts of the instant case, such 

an examination of the hard drive six months later would not have been 

unreasonable under the circumstances.  Furthermore, the court found it 

noteworthy that the search warrant acknowledges, after it permits an off-

site analysis of seized property, that “recovery of data and digital 

evidence by a computer forensic analyst takes significant time.”  (II 4). 

In the instant case the trial court found, in its order denying 

Appellant’s Fifth Motion, that the “Defendant’s computer was seized as 

evidence of the instant crimes.”  (II 306).  Furthermore, at the time the 

court ruled on Appellant’s Fifth Motion, on February 13, 2013, the 

Defendant had not yet proceeded to trial and thus, the court held that it 

“is uncertain as to the evidence which will be used against Defendant at 



11 

trial.  See Coon, 585 So. 2d at 1080.”  (II 306).  Accordingly, the trial 

court, pursuant to its inherent right, chose not to return Appellant’s 

computer at the time of its ruling.  (II 306).   

If Appellant truly feels he has a right to certain items collected 

during the search warrant of his residence then he has the right to file a 

Motion for Return for Property, pursuant to §933.14, Fla. Stat.  Nothing is 

preventing Appellant from filing such a motion if he believes he has a 

legal right to the return of certain items of his property.  However, 

whatever property of Appellant’s that might have been collected and held 

pursuant to the valid search warrant in this case, the retention of such 

property by the valid seizing authority would not render the execution of 

said warrant unreasonable.  As such, the trial court did not err in denying 

Appellant’s Fifth Motion to Suppress. 

ARGUMENT 

ISSUE I: WHETHER THE TRIAL COURT ERRED IN DENNYING 

APPELLANT’S SECOND MOTION TO SUPPRESS BASED ON AN 

ALLEGED EXTRA-JURISDICTIONAL INVESTIGATION?(RESTATED) 

 

Standard of Review 

It is well-settled that a trial court’s ruling on a motion to suppress 

comes to the appellate court clothed with a presumption of correctness, and 

the reviewing court must interpret the evidence and reasonable inferences 

and deductions derived therefrom, in a manner most favorable to sustaining 

the trial court's ruling.  Medina v. State, 466 So. 2d 1046, 1049-50 (Fla. 

1985); Velez v. State, 554 So. 2d 545, 547 (Fla. 5th DCA 1989).  The 
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standard of review on a motion to suppress in Brye v. State, 927 So. 2d 78, 

80–81 (Fla. 1st DCA 2006), as follows: 

Florida courts have shown “great deference” to the lower tribunal’s 

ruling on a motion to suppress. A trial court’s ruling on a motion 

to suppress comes to us clothed with a presumption of correctness 

and, as the reviewing court, we must interpret the evidence and 

reasonable inferences and deductions derived therefrom in a manner 

most favorable to sustaining the trial court’s ruling. The trial 

court’s ruling on a motion to suppress is a mixed question of law 

and fact.   . . . [M]ixed questions of law and fact that ultimately 

determine constitutional rights are to be reviewed by the appellate 

courts applying a two-step approach. Deference is to be shown to 

the trial court on questions of historical fact, but de novo review 

of the application of a constitutional standard to the facts in a 

particular case is proper. 

Burden of Persuasion 

Appellant bears the burden of demonstrating prejudicial error.  Section 

924.051(7), Fla. Stat. (2008), provides: 

In a direct appeal ..., the party challenging the judgment or order 

of the trial court has the burden of demonstrating that a 

prejudicial error occurred in the trial court. A conviction or 

sentence may not be reversed absent an express finding that a 

prejudicial error occurred in the trial court. 

“In appellate proceedings the decision of a trial court has the 

presumption of correctness and the burden is on the appellant to 

demonstrate error.”  Applegate v. Barnett Bank of Tallahassee, 377 So. 2d 

1150, 1152 (Fla. 1979).  Moreover, because the trial court’s decision is 

presumed correct, “the appellee can present any argument supported by the 

record even if not expressly asserted in the lower court.”  Dade County 

School Bd. v. Radio Station WQBA, 731 So. 2d 638, 645 (Fla. 1999); see 

Robertson v. State, 829 So. 2d 901, 906-907 (Fla. 2002). 
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Preservation 

The issue appears sufficiently preserved for appellate review. 

Merits 

Appellant filed his Second Motion to Suppress (hereinafter “Second 

Motion”) which sought an order excluding from admission at trial all 

evidence seized as a result of an alleged illegal extra-jurisdictional 

search by Detective Burban.  (I 71-3).  Appellant argues in his Initial 

Brief that the search of Knight’s residence and Knight’s arrest were the 

product of an illegal extra-jurisdictional investigation.  (IB 7). 

A. The Trial Court Did Not Err in Denying Appellant’s Motion to Suppress. 

 

1. Appellant Lacked Standing to Challenge the Search. 

When Appellant filed a motion to suppress, the burden was placed on him 

to establish that his “own Fourth Amendment rights were violated by the 

challenged search or seizure.”  Rakas v. Illinois, 439 U.S. 128, 130 n.1 

(1978).  The Fourth Amendment, which guarantees citizens to be free from 

unreasonable searches and seizures, “protects people, not places.”  Katz v. 

United States, 389 U.S. 347, 351 (1967).  The United States Supreme Court 

has held that “an illegal search only violates the rights of those who have 

‘a legitimate expectation of privacy in the invaded place.’”  United States 

v. Salvucci, 448 U.S. 83, 91–92 (1980).  Fourth Amendment protections are 

“personal rights which . . . may not be vicariously asserted.”  Alderman v. 

United States, 394 U.S. 165, 174 (1969).  “A person who is aggrieved by an 

illegal search and seizure only through the introduction of damaging 
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evidence secured by a search of a third person’s premises or property has 

not had any of his Fourth Amendment rights infringed.”  Rakas, 439 U.S. at 

134.  Accordingly, “only defendants whose Fourth Amendment rights have been 

violated [can properly] benefit from the [exclusionary] rule’s 

protections.”  Id. 

A defendant who moves to suppress evidence on the ground that it was 

seized in violation of the Fourth Amendment has the burden of establishing 

that he or she has standing to object to the seizure.  State v. Bostick, 

745 So. 2d 496 (Fla. 1st DCA 1999).  The proponent of a motion to suppress 

carries the initial burden of establishing a violation of the Fourth 

Amendment.  Rakas, 439 U.S. at 128.  Florida Rules of Criminal Procedure 

3.190(g)(3), requires the defense to present evidence in support of the 

motion, after which time the State may offer rebuttal evidence.  The 

initial burden requires that the defense make some showing that a search 

occurred and was invalid.  State v. Mobley, 98 So. 3d 124, 125 (Fla. 5th 

DCA 2012).  Allegations in the motion to suppress are not evidence and will 

not shift the burden to the State.  Id. 

Before a criminal defendant can invoke the Fourth Amendment’s 

protection, the defendant “must establish standing by demonstrating a 

legitimate expectation of privacy in the area searched or the item seized.”  

Young v. State, 974 So. 2d 601, 608 (Fla. 1st DCA 2008); see Smith v. 

Maryland, 442 U.S. 735, 739 (1979); Terry v. Ohio, 392 U.S. 1, 9, (1968).   

In order for a person to have a protected interest in peer-to-peer 

network searches and activity, a two-pronged test must be satisfied.  
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First, the person, through his conduct, must have exhibited a subjective 

expectation of privacy, i.e., the “individual has shown that ‘he seeks to 

preserve [something] as private.’”  Smith v. Maryland, 442 U.S. 735, 740 

(1979)(citing Katz v. United States, 389 U.S. 347, 351 (1967)).  Second, 

the expectation of privacy must be recognized by society as legitimate.  

Id. at 740.  Similarly, the law is well-settled that a person who places 

files in shared folders that others can access on peer-to-peer networks 

does not have a reasonable expectation of privacy in such filed.  United 

States v. Ganoe, 538 F. 3d 1117, 1119, 1127 (9th Cir. 2008)(holding that 

although a defendant has an “objectively reasonable expectation of privacy 

in his personal computer...we fail to see how this expectation can survive 

[the defendant’s] decision to install and use file-sharing software, 

thereby opening his computer to anyone else with the same freely available 

program”)(emphasis added)(citations omitted); United States v. Perrine, 518 

F. 3d 1196, 1204-05 (10th Cir. 2008).   

In the instant case Detective Burban testified at the hearing on 

Appellant’s Second Motion that the monitoring program she used recognizes 

only files which users indicate they wish to share over a peer-to-peer 

network.  (III 425).  That is, Detective Burban was able to monitor only 

the peer-to-peer activity of persons who placed said files in shared 

folders within the program.  (III 425-26).   

Detective Boymer conducted an examination of Appellant’s computer 

following the execution of the search warrant.  (II 230-31).  During his 

examination, Detective Boymer saw that a username on the computer, John, 
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had downloaded BearShare, FrostWire, and LimeWire, all of which are peer-

to-peer programs.  (II 231).  Accordingly, Detective Burban monitored these 

files which Appellant had placed in shared folders within his peer-to-peer 

network.  (II 231-32). 

Thus, in applying the first Smith prong, the trial court properly found 

that Appellant, through his conduct, did not seek to preserve, as private, 

the downloaded items depicting child pornography.  See Smith 442 U.S. at 

740; (II 203-4).  Furthermore, the trial court correctly found, pursuant to 

Ganoe and Perrine, that Appellant had no reasonable expectation of privacy 

in such shared files which he shared through a peer-to-peer network.  See 

Ganoe, 538 F. 3d at 1127; (II 203-4).  Thus, Appellant had no standing to 

challenge the seizure of these shared peer-to-peer files.  Therefore, the 

trial court did not err in denying Appellant’s Second Motion to Suppress. 

2. The Search of Appellant’s Residence was not the Product an Extra-

Jurisdictional Investigation. 

Appellant asserts in his Initial Brief that “in the instant case there 

is no question that the subject matter of Detective Burban’s investigation 

was Knight and his computer, which at all times relevant, were located in 

Atlantic Beach and outside Detective Burban’s jurisdiction as a Neptune 

Beach Police officer.”  (IB 19).  

Contrary to Appellant’s assertion, the actual subject matter of the 

investigation was the child pornography present on Appellant’s computer 

that he was broadcasting throughout the internet by way of his file-sharing 

program, not Appellant’s computer.  The initial use of the Gnutella 
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software to identify computer IP address that share and download child 

pornography does not in fact constitute a search outside of Detective 

Burban’s jurisdiction.   

Detective Burban testified at the hearing on Appellant’s Second Motion 

that this program does not enter the Defendant’s computer, rather it merely 

monitors the peer-to-peer traffic and identifies those computers that share 

files that can be identified as child pornography.  (III 424-31).   

After identifying the source of those communications that identified 

Appellant’s computer as a sharer of child pornography, Detective Burban 

then secured a search warrant for Appellant’s residence from Judge Arias on 

September 2, 2009.  (III 430).  Detective Burban then, with the assistance 

of Detective Pegram of the Atlantic Beach Police Department, executed the 

search warrant of Appellant’s residence on September 9, 2009.  (III 431).  

Images of child pornography shared on peer-to-peer programs allow any 

person with access to the internet and the applicable software to access 

these images.  This would necessarily include any persons with internet 

access residing in Detective Burban’s own jurisdiction, Neptune Beach.  As 

such, the subject matter of Detective Burban’s investigation was in fact 

located inside her own jurisdiction of Neptune Beach regardless of where 

the actual physical location of Appellant’s computer was located. 

The general rule is that a municipal police officer, while acting as a 

police officer, may conduct investigations beyond the municipal limits; 

however, that authority is limited to those instances where the subject 

matter of the investigation originates inside the city limits.  State v. 
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Chapman, 376 So. 2d 262 (Fla. 3d DCA 1979); Parker v. State, 362 So. 2d 

1033 (Fla. 1st DCA 1978).  

Appellant states that Detective Burban, a Neptune Beach police 

detective, utilized a computer program only available to law enforcement to 

investigate the contents of Mr. Knight’s computer which was located in 

Atlantic Beach.  (IB 10).  This misrepresents the nature of Detective 

Burban’s investigation as she testified at the hearing on Appellant's 

Second Motion that the monitoring program she used recognizes only files 

which users indicate they wish to share over a peer-to-peer network.  (III 

425).  That is, Detective Burban was able to monitor only the peer-to-peer 

activity of persons who placed said files in shared folders within the 

program.  (III 425-26).  As such, contrary to Appellant’s assertion, 

Detective Burban was not actually searching the contents of Mr. Knight’s 

computer with her specialized program, but rather only the files Appellant 

himself had chosen to share throughout the entirety of the internet through 

his peer-to-peer file sharing program. 

Appellant cites to the case of Wilson v. State, 403 So. 2d 982, 984 

(Fla. 1st DCA 1980), which held a motion to suppress evidence seized as a 

result of an investigation undertaken by officers of the Lake City Police 

Department outside the city limits should have been granted.  Initially, 

this Court, applying the reasoning of Chapman and Parker, noted that since 

the officers were “acting outside their territorial jurisdiction, the 

investigation was proper, if at all, only if it could have been conducted 

by a private citizen.”  Id. at 984.  The instant case is significantly 
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distinguishable from Wilson in that here the investigation at issue was 

undertaken by Detective Burban within her own jurisdiction.  Detective 

Burban conducted a program search from within her jurisdiction of what, if 

any, I.P. addresses might be downloading child pornographic images.  

Appellant also cites to the case of State v. Allen, 790 So. 2d 1122, 

125 (Fla. 2d DCA 2001), which held that held that the search of a 

defendant's property, located outside of a city police officer's 

jurisdiction, was not authorized by the voluntary cooperation agreement 

between the county sheriff's department and the city police department.  

The court found that the voluntary cooperation agreement in Allen, however, 

reiterated the common law principle that a municipal officer may generally 

conduct an investigation outside the city limits only where the subject 

matter of the investigation originated inside the city limits.  Id. at 

1125.  The instant case is significantly distinguishable from Allen in that 

here the subject matter of the search originated within Detective Burban’s 

jurisdiction and was not dependent on any voluntary mutual cooperation 

agreement, as in Allen.  As such, Allen is inapposite to the instant case. 

B.  Even if the Search of Appellant’s Residence was the Result of an Extra-

Jurisdictional Search the Good-Faith Exception to the Exclusionary Rule 

Applied.  

Suppressing evidence when a law enforcement officer presents 

information to a neutral magistrate and then acts in objectively reasonable 

reliance on the magistrate's decision, benefits neither the officer who 

acts on the warrant or the public in general.  See United States v. Leon, 

468 U.S. 897 (1984).  In fact, under these circumstances, the substantial 
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cost of exclusion cannot be justified.  Id.  Specifically, the United 

States Supreme Court explained: 

[T]he marginal or nonexistent benefits produced by suppressing 

evidence obtained in objectively reasonable reliance on a 

subsequently invalidated search warrant cannot justify the 

substantial costs of exclusion. . . Searches pursuant to a warrant 

will rarely require any deep inquiry into reasonableness . . . for 

a warrant issued by a magistrate normally suffices to establish 

that a law enforcement officer has acted in good faith in 

conducting the search. . .  

Id. at 922. 

The exclusionary rule is not an individual right, but rather it is to 

be applied only where its effect as a deterrent outweighs the substantial 

cost of letting a guilty party go free.  State v. Rushing, 83 So. 3d 746, 

746 (Fla. 5th DCA 2011).  The United State Supreme Court has recently said: 

To trigger the exclusionary rule, police conduct must be 

sufficiently deliberate that exclusion can meaningfully deter it, 

and sufficiently culpable that such deterrence is worth the price 

paid by the justice system. As laid out in our cases, the 

exclusionary rule serves to deter deliberate, reckless, or grossly 

negligent conduct, or in some circumstances recurring or systemic 

negligence. The error in this case does not rise to that level. 

Herring v. United States, 555 U.S. 135, 144 (2009). 

To determine whether an officer acted in objectively reasonable 

reliance upon the validity of a warrant, courts must assess whether, given 

the totality of the circumstances, an officer "armed with the information 

possessed by the officer who conducted the search" would have believed the 

warrant to be valid.  Leon, 468 U.S. at 922. 

The Leon good faith exception applies in all but four limited sets of 

circumstances: (1) where the magistrate in issuing a warrant was misled by 

information in an affidavit that the affiant knew was false or would have 
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known was false except for a reckless disregard of the truth; (2) where the 

issuing magistrate wholly abandoned his judicial role; (3) where the 

affidavit was so lacking in indicia of probable cause as to render official 

belief in its existence entirely unreasonable; and (4) where, depending 

upon the circumstances of the particular case, a warrant is so facially 

deficient - i.e. in failing to particularize the place to be searched or 

the things to be seized - that the executing officers cannot reasonably 

presume it to be valid.  Pilieci v. State, 991 So. 2d 883, 897-98 (Fla. 2d 

DCA 2008).   

Facts reflecting an officer's good or bad faith might include: 

additional information supporting probable cause and known to the officer 

but left out of the affidavit, whether the officer consulted with counsel 

before seeking the warrant, the scope of the investigation the officer 

performed, details the officer omitted from the affidavit that might have 

defeated probable cause, or whether the officer had unsuccessfully sought a 

warrant from another magistrate.  Id. at 898. 

The fact that a police officer seeks a warrant is deemed prima facie 

evidence of good faith.  Id.  This presumption effectively places the onus 

on the defendant to reveal facts supporting a lack of good faith.  Id.  If 

a defendant is able to establish that a warrant was issued without probable 

cause or was based on knowing or reckless material misstatements or 

omissions, the burden of proof returns to the State.  Id.  In the instant 

case Appellant failed to submit any evidence to establish that the warrant 

was issued without probable cause or was based on knowing or reckless 
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material misstatements or omissions.  Therefore, Appellant has failed to 

satisfy his burden of establishing bad faith. 

Courts have continued to deny suppression where there is no evidence 

that either the police officer or the trial judge was corrupt, dishonest, 

or acted in bad faith and where:  

The warrant was regular on its face and the affidavit upon which it 

was based was not so lacking in indicia of probable cause that the 

officer executing the warrant could not with reasonable objectivity 

rely in good faith on the magistrate's probable cause determination 

and on the technical sufficiency of the warrant.   

See State v. Watt, 946 So. 2d 108, 110 (Fla. 5th DCA 2007). 

Suppression is reserved as a remedy only in cases where a warrant is 

based on an affidavit so lacking in any indicia of probable cause as to 

render “an officer's belief in its existence entirely unreasonable.”  State 

v. Sabourin, 39 So. 3d 376, 384 (Fla. 1st DCA 2010)(citation omitted). In 

State v. Sabourin, this Court held that even if a search warrant for the 

residence of a defendant, who was suspected of possessing child 

pornography, was technically flawed, the good faith exception to the 

exclusionary rule applied, such as to render the evidence admissible in a 

subsequent prosecution as the warrant was not so lacking in any indicia of 

probable cause as to render the applicant's belief in its validity entirely 

unreasonable.  Sabourin, 39 So. 3d at 384. 

In applying the principles above to the instant case, Detective Burban 

acted in good faith when she submitted a detailed affidavit to Judge Arias, 

a detached neutral magistrate, who then issued a warrant.  Detective 

Burban, who had a reasonable knowledge of what the law prohibits, had 



23 

objectively reasonable reliance that the search warrant issued by Judge 

Arias was valid when she and officers of the Atlantic Beach Police 

Department searched Appellant’s residence on September 9, 2009.  Therefore, 

the good faith exception to the Fourth Amendment exclusionary rule is 

applicable in the instant case to allow the introduction of the evidence 

obtained in the legal search of Appellant’s home.  See Leon, 468 U.S. at 

897. 

Additionally, Judge Arias had a substantial basis for issuing a warrant 

for the search of this Defendant’s residence.  In her search warrant 

affidavit, Detective Burban identified a specific file of child pornography 

and used the IP address to find the physical location of the home, which 

happened to be that of Appellant.  (I 81-2).  Accordingly, even if this 

Court were to find that the search warrant was technically flawed, the good 

faith exception to the exclusionary rule would apply because given the 

whole of the information provided in the affidavit, Judge Arias had 

probable cause to believe that evidence of the crime of possession of child 

pornography would be found.  See Sabourin, 39 So. 3d at 382; State v. 

Williams, 46 So. 3d 1149, 1154 (2010). 
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ISSUE II: WHETHER THE TRIAL COURT ERRED IN DENNYING 

APPELLANT’S MOTION TO SUPPRESS THE SEARCH WARRANT ON 

THE BASIS THAT IT ALLEGEDLY LACKED PARTICULARITY AND 

WAS OVERBROAD? (RESTATED) 

 

Standard of Review. 

The State relies on its discussion as to the standard of review in 

trial court rulings on motions to suppress in Issue I. 

Burden of Persuasion 

The State relies on its discussion as to the Burden of Persuasion in 

Issue I. 

Preservation 

Appellant has failed to preserve the argument that the search warrant 

lacked particularity because it was not adequately limited by reference to 

the alleged crime.  Appellant has also failed to preserve his argument that 

the invalid portions of the warrant subsume any and all potentially valid 

portions.   

  Section 924.051, Florida Statutes, provides, in relevant part:  

(3) An appeal may not be taken from a judgment or order of a trial 

court unless a prejudicial error is alleged and is properly 

preserved or, if not properly preserved, would constitute 

fundamental error. A judgment or sentence may be reversed on appeal 

only when an appellate court determines after a review of the 

complete record that prejudicial error occurred and was properly 

preserved in the trial court, or if not properly preserved, would 

constitute fundamental error. 

§924.051(3), Fla. Stat.  Under the statute, “preserved” means an issue or 

legal argument timely raised and ruled on by the trial court, that is 

“sufficiently precise that it fairly apprised the trial court of the relief 
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sought and the grounds therefor.”  §924.051(1)(b), Fla. Stat.  These 

statutory provisions are consistent with Florida Supreme Court holdings 

requiring preservation of error.   As the Florida Supreme Court has found, 

proper preservation entails three components.  First, a litigant must make 

a timely, contemporaneous objection.  Second, the party must state a legal 

ground for that objection.  Third, “[i]n order for an argument to be 

cognizable on appeal, it must be the specific contention asserted as legal 

ground for the objection, exception, or motion below.”  Steinhorst v. 

State, 412 So. 2d 332, 338 (Fla. 1982)(underline added); accord Rodriguez 

v. State, 609 So. 2d 493, 499 (Fla. 1992)(stating that “the specific legal 

ground upon which a claim is based must be raised at trial and a claim 

different than that will not be heard on appeal”).  The purpose of this 

rule is to “place[] the trial judge on notice that error may have been 

committed, and provide[] him an opportunity to correct it at an early stage 

of the proceedings.”  Castor v. State, 365 So. 2d 701, 703 (Fla. 1978).  

The sole exception to the rule is for fundamental error, which has not been 

asserted here.  Cf. Hall v. State, 823 So. 2d 757, 763 (Fla. 2002)(“[A]n 

issue not raised in an initial brief is deemed abandoned and may not be 

raised for the first time in a reply brief”). 

In the instant case Appellant filed his Third Motion to Suppress 

(hereinafter “Third Motion”) which argued: 

3. However, the search warrant did not particularize or specify any 

areas authorized to be searched within the computer or the computer 

hardware or software but rather authorized a general rummaging 

through every nook, cranny or storage space of the computer. 
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4. As a result of the forgoing, the warrant failed to particularize 

areas where the particularized materials sought to be seized could 

be searched for on the subject matter. As a result, the search 

warrant constituted no more than a general warrant for the 

Defendant computer. 

5.  General search warrants are one of the fundamental evils 

underlying the creation by the founding fathers of the Fourth 

Amendment to the Constitution of the United States. 

(I 75-6).  At no point in Appellant’s Third Motion did he argue that the 

search warrant lack particularity because it was not adequately limited by 

reference to the alleged crime.  (I 74-6).   Nor did defense counsel make 

this argument at any point during the hearing on Appellant’s Third Motion 

conducted on January 11, 2013.  (III 478-81).  As such, the trial judge was 

not placed on notice that any error may have been committed and thus, 

Appellant has failed to preserve this issue for appellate review. 

 Additionally, Appellant has failed to preserve for appellate review his 

argument that the invalid portions of the warrant subsume any and all 

potentially valid portions.  (IB 36-40).  At no point in Appellant’s Third 

Motion did he argue that the invalid portions of the warrant subsume any 

and all potentially valid portions.  (I 74-6).  Nor did defense counsel 

make this argument at any point during the hearing on Appellant’s Third 

Motion conducted on January 11, 2013.  (III 478-81).  As such, the trial 

judge was not placed on notice that any error may have been committed and 

thus, Appellant has failed to preserve this issue for appellate review. 

Merits 

Appellant filed his Third Motion which sought an order suppressing and 

excluding as evidence in this cause any and all fruits of the execution of 
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a search warrant for the Defendant’s computer on the basis that the search 

warrant was allegedly a general warrant without sufficient particularity.  

(I 74-6).  Appellant argues in his Initial Brief that the trial court erred 

in denying Appellant’s Third Motion because the warrant authorizing the 

search and seizure of Knight’s computer equipment was allegedly overbroad 

and not sufficiently particularized.  (IB 22).  

In order for a search warrant to be valid, the warrant “need only 

describe the place to be searched with sufficient particularity to direct 

the searcher, to confine his examination to the place described, and to 

advise those being searched of his authority.”  United States v. Burke, 784 

F. 2d 1090, 1092 (11th Cir. 1986)(citations omitted).  Additionally, the 

warrant “must set forth with particularity the items to be seized.”  Simms 

v. State, 483 So. 2d 81, 82 (Fla. 1st DCA 1986); see U.S. Const. Amend. IV; 

Art. I, §12, Fla. Const.; §933.04, Fla. Stat. (1927)(stating that an oath 

or affirmation for a search warrant must set forth affirmations 

“particularly describing the place to be searched and the person and thing 

to be seized”); §933.05, Fla. Stat. (1927)(“A search warrant cannot be 

issued except upon probable cause supported by affidavit or affidavits, 

naming or describing the person, place, or thing to be searched and 

particularly describing the property or thing to be seized”); Green v. 

State, 688 So. 2d 301, 306 (Fla. 1996)(holding that the “particularity 

requirement makes general searches impossible and limits the executing 

officer’s discretion when performing a search”).  Furthermore, “if the 

object of the warrant is not to obtain specific items of property, but 
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rather to obtain all property of a certain character, it is not necessary 

to describe a particular article of property.”  State v. Eldridge, 814 So. 

2d 1138, 1141 (Fla. 1st DCA 2002)(emphasis added). 

In United States v. Upham, 168 F. 3d 532, 535 (1st Cir. 1999), a search 

warrant sought child pornography and authorized the seizure of “Any and all 

computer software and hardware... computer disks, disk drives...”  Despite 

the defendant’s assertions that the warrant was overbroad, the court upheld 

the search warrant and subsequent search of the defendant’s computer.  Id. 

at 536.  The court concluded that “a search of a computer and co-located 

disks is not inherently more intrusive than the physical search of an 

entire house for a weapon or drugs.”  Id. at 535; See State v. Woldridge, 

958 So. 2d 455, 157-58 (Fla. 2d DCA 2007)(upholding a search warrant 

seeking “computer equipment” used to download and/or possess child 

pornography and allowing into evidence child pornography images uncovered 

on said computer, after detectives seized a defendant’s computer and 

uncovered said images pursuant to a warrant); State v. Nuckolls, 617 So. 2d 

724, 726 (Fla. 5th DCA 1993)(finding sufficiently particular a provision 

within a search warrant which sought “[d]ata stored on computer, including, 

but not limited to, magnetic media or any other electronic form, hard 

disks, cassettes, photo optical devices and file server magnetic backup 

tapes”). 

1. The Search Warrant did not Lack Particularity. 

Appellant argues in his Initial Brief that the search warrant lacked 

particularity because it was not adequately limited by reference to the 
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alleged crime.  (IB 23). 

With regard to the particularity of the search warrant in Appellant’s 

case, said warrant specifically states the street address of the location 

to be searched and contains a detailed description of the physical 

characteristics of the residence.  (I 89).  The premises to be searched 

were clearly described with the requisite sufficient particularity on the 

first page of the search warrant as it set forth that the premises to be 

searched was Appellant’s residence.  (I 89).  Indeed, the law regarding the 

particularity of a search warrant revolves around the particularity of the 

place to be searched and the items of the person to be seized, not whether 

or not there has been any reference to the alleged crimes at issue.  See 

U.S. Const. Amend IV; Art. I, §12, Fla. Const.; Eldridge, 814 So. 2d at 

1140-41.  As to the subject-matter sought to be seized by the instant 

search warrant, the warrant contains twelve numbered paragraphs describing 

the property to be searched.  (I 90-1).  Of particular importance is 

Paragraph 1 which stated: 

2. Computer hardware to include any and all computer equipment 
used to collect, analyze, create, display, convert, store, 

conceal, or transmit electronic, magnetic, optical, or similar 

computer impulses or data.  Hardware includes (but is not 

limited to) any data-processing devices (such as central 

processing units, personal computers to include “laptop” or 

“notebook” or “pocket” computers); internal and peripheral 

storage devices (such as fixed disks, external hard disks, 

floppy disk drives and diskettes, tape drives and tapes, 

optical storage devices, and other electronic media devices). 

(I 90).   The warrant authorized seizure of the property particularized in 

said warrant and also authorized a forensic examination of the property 
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seized.  (I 91).  Additionally, Paragraphs 3, 8, 9, and 13 established that 

the purpose of the search was to find evidence of the crimes of the 

possession and distribution of child pornography.  (I 91-2).   Therefore, 

contrary to Appellant’s assertions, the trial court properly found that the 

search warrant was not a general warrant with respect to the place sought 

to be searched.  See §933.04, Fla. Stat.; Burke, 784 F. 2d at 1092; (II 

274).  As such, even if this Court were to find that Appellant’s argument 

that the search warrant lacked particularity because it was not adequately 

limited by reference to the alleged crime was properly preserved, this 

argument is without merit. 

In addition, the trial court properly found that it was not necessary 

that the search warrant specify the exact areas of a seized item 

(Appellant’s computer) to be forensically examined because the warrant 

sought all property of a certain character.  Eldridge, 814 So. 2d at 1141; 

see §933.04, Fla. Stat.; Sims, 483 So. 2d at 82; (II 275). 

Appellant cites to the fact that neither the search warrant nor the 

affidavit define the critical phrases of “child pornography” or “sexual 

exploitation of children.”  (IB 25). 

2. The Search Warrant was not Overbroad. 

Appellant also argues in his Initial Brief that the warrant was 

overbroad because it authorized a general rummaging through Knight’s 

computers and hard drives.  (IB 29). 

The search warrant obtained by Detectives Burban and Pegram contains 

the same exact language as that used in the Upham warrant.  Upham, 168 F. 



31 

3d at 536.  In particular, page two of the search warrant contains the very 

same description of items to be seized as that upheld by the Upham court.  

(I 90); Upham, 168 F. 3d at 536.  Despite Appellant’s contentions to the 

contrary, the Upham court authorized a “general rummaging of every nook and 

cranny” of a computer, for child pornography, as such is akin to searching 

an entire home for drugs.  Upham, 168 F. 3d at 536.  To hold otherwise 

would ignore the fact that child pornography, by its very nature, is 

material that the possessor of which would go to great lengths to conceal 

its very existence.  Thus, limiting the search of a suspect’s computer to a 

particular area in a search warrant for child pornography would allow for a 

situation where child pornography could be hidden in the areas of a 

suspect’s computer not part of the search warrant.  When viewed in light of 

the situations in which courts have upheld search warrants using the same 

terminology or phrases, the terminology used in the instant search warrant 

is not overbroad or too general.  As such, the trial court did not err in 

denying Appellant’s Third Motion to Suppress. 

3. The Good-Faith Exception to the Exclusionary Rule Applied. 

Even if this Court were to find that the search warrant was overbroad 

and/or lacked sufficient particularity, the good faith exception to the 

exclusionary ruled applied to the circumstances of the instant case (see 

discussion of applicable case law in Issue I). 

In applying the principles above to the instant case, Detective Burban 

acted in good faith when she submitted a detailed affidavit to Judge Arias, 

a detached neutral magistrate, who then issued a warrant.  Detective 
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Burban, who had a reasonable knowledge of what the law prohibits, had 

objectively reasonable reliance that the search warrant issued by Judge 

Arias was valid when she and officers of the Atlantic Beach Police 

Department searched Appellant’s residence on September 9, 2009.  Therefore, 

the good faith exception to the Fourth Amendment exclusionary rule is 

applicable in the instant case to allow the introduction of the evidence 

obtained in the legal search of Appellant’s home.  See Leon, 468 U.S. at 

897. 

Additionally, Judge Arias had a substantial basis for issuing a warrant 

for the search of this Defendant’s residence.  In her search warrant 

affidavit, Detective Burban identified a specific file of child pornography 

and used the IP address to find the physical location of the home, which 

happened to be that of Appellant.  (I 81-2).  Accordingly, even if this 

court were to find that the search warrant was overbroad and/or lacked 

sufficient particularity, the good faith exception to the exclusionary rule 

would apply because given the whole of the information provided in the 

affidavit, Judge Arias had probable cause to believe that evidence of the 

crime of possession of child pornography would be found.  See Sabourin, 39 

So. 3d at 382; State v. Williams, 46 So. 3d 1149, 1154 (2010). 

 

ISSUE III: WHETHER THE TRIAL COURT ERRED IN DENNYING 

APPELLANT’S FIFTH MOTION TO SUPPRESS THE SEARCH 

WARRANT ON THE BASIS THAT IT ALLEGEDLY WAS EXECUTED IN 

AN UNREASONABLE MANNER? (RESTATED) 
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Standard of Review. 

The State relies on its discussion as to the standard of review in 

trial court rulings on motions to suppress in Issue I. 

Burden of Persuasion 

The State relies on its discussion as to the Burden of Persuasion in 

Issue I. 

Preservation 

The issue appears sufficiently preserved for appellate review. 

Merits 

Appellant filed his Fifth Motion to Suppress (hereinafter “Fifth 

Motion”) which sought an order “suppressing and excluding as evidence in 

this cause any and all fruits of the illegal execution of the search 

warrant for the Defendant’s computer, including but not limited to all 

images of alleged contraband stored on said computer.”  (I 145).  Appellant 

argues in his Initial Brief that the trial court erred in denying 

Appellant’s Fifth Motion to Suppress because all of the evidence obtained 

pursuant to the warrant should have been suppressed because the 

government’s execution of the warrant was patently unreasonable.  (IB 41). 

1. Time to Examine Materials Seized During a Search Warrant. 

In Appellant’s Fifth Motion he stated that “Detective Boymer did not 

complete his forensic examination of the computer until March 20, 2010, 

over six months after the computer was seized.”  (I 145).  Appellant argued 

in his Fifth Motion that “the six month delay in completing the forensic 
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review of the Defendant’s computer constituted an unreasonable execution of 

the warrant in this case and the evidence seized thereto should be seized.”  

(I 147). 

With regard to forensic examinations of items seized pursuant to a 

search warrant, “neither Rule 41 [Federal Rules of Criminal Procedure] nor 

the [Fourth] Amendment impose any time limitation on the government’s 

forensic examination of the evidence seized.”  United States v. Triumph 

Capital Group, Inc., 211 F.R.D. 31, 55 (D. Conn. 2002)(stating the 

“computer searches are not, and cannot be subject to any rigid time because 

they may involve much more information than an ordinary document search, 

more preparation and a greater degree of care in their execution”).  See 

Fed. R. Crim. P. 41(e)(2)(B)(2008).  In addition, federal courts have 

allowed “some delay in the execution of search warrants involving computers 

because of the complexity of the search.”  United States v. Mutschelknaus, 

592 F. 3d 826, 830 (8th Cir. 2010)(quoting United States v. Syphers, 426 F. 

3d 461, 469 (1st Cir. 2005))(upholding a search warrant where the officer, 

in the application for search warrant, “acknowledge[d] that computer 

examinations can take additional time”).   

As to the actual execution of the search warrant in Appellant’s case, 

the trial court noted in its order denying Appellant’s Fifth Motion that 

“the search warrant was executed on September 9, 2009, when the detectives 

and officers searched Defendant’s residence and seized the property 

described in the warrant, only seven days after the warrant was issued.”  

(II 304).  Since seven days is within the time frame required by Florida 
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law for the execution of a warrant, the court properly found that the 

execution was not unreasonable.  See §933.05, Fla. Stat.; ; (II 304)Spera, 

467 So. 2d at 330-31; (II 304). 

As to the examination of Appellant’s computer, Detective Boymer stated 

in his deposition transcript that he actually began his forensic 

examination on October 7, 2009, less than one month after the computer was 

seized.  (II 313).  Detective Boymer stated he continued his examination 

and began to review the videos and images on the Defendant’s computer on 

October 8, 2009.  (II 313).  Additionally, Detective Boymer stated that he 

did not submit his forensic examination report to his sergeant until March 

25, 2010.  (II 311-12). 

However, even if Detective Boymer had not examined the Defendant’s 

seized computer until six months after its seizure, the court correctly 

found that in light of the facts of the instant case, such an examination 

of the hard drive, six months later would not have been unreasonable under 

the circumstances.  See Triumph Capital Group, Inc., 211 F.R.D. at 66; (II 

305).  Furthermore, the court found it noteworthy that the search warrant 

acknowledges, after it permits an off-site analysis of seized property, 

that “recovery of data and digital evidence by a computer forensic analyst 

takes significant time.”  (II 4); See Mutschelknaus, 592 F. 3d at 830.  

2. Retention of Items Seized During Search Warrant. 

Appellant argues in his Initial Brief that the State acted unreasonably 

by retaining numerous items belonging to Appellant that agents knew fell 

outside the scope of the warrant for months after the items were 
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identified.  (IB 43).  As a preliminary matter, it is important to note 

that Appellant never put the trial court on notice (in his Fifth Motion or 

during the hearing on said motion) of what exactly these “numerous items” 

were.  Nor does Appellant point to any facts in the record that support his 

claim that the agents knew that they were retaining items belonging to 

Appellant that fell outside the scope of the warrant. 

As to Appellant’s assertions that his computer has not been returned to 

him, it is well established that a court has inherent power to direct the 

return of property seized from a criminal defendant if that property is no 

longer needed as evidence against him.  Coon v. State, 585 So. 2d 1079, 

1080 (Fla. 1st DCA 1991)(citing Moore V. State, 533 So. 2d 924, 925 (Fla. 

2d. DCA)).  However, a court also possesses the inherent right to refuse to 

return a criminal defendant’s property.  Oleandi v. State, 731 So. 2d 4, 5 

(Fla. 4th DCA 1999).  

In the instant case the trial court found, in its order denying 

Appellant’s Fifth Motion, that the “Defendant’s computer was seized as 

evidence of the instant crimes.”  (II 306).  Furthermore, at the time the 

court ruled on Appellant’s Fifth Motion, on February 13, 2013, the 

Defendant had not yet proceeded to trial and thus, the court held that it 

“is uncertain as to the evidence which will be used against Defendant at 

trial.  See Coon, 585 So. 2d at 1080.”  (II 306).  Accordingly, the trial 

court, pursuant to its inherent right, chose not to return Appellant’s 

computer at the time of its ruling.  See Oleandi, 731 So. 2d at 5; (II 

306).  As such, the trial court did not err in denying Appellant’s Fifth 
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Motion to Suppress. 

Appellant cites to the case of United States v. Place, 462 U.S. 696, 

710 (1982), for the rule that a seizure of property may begin as reasonable 

but then ripen into a seizure that violates the Fourth Amendment.  In 

Place, the court held that although the warrantless detention of a 

traveler’s luggage did not initially violate the Fourth Amendment, the 

retention of that luggage for over 90 minutes rendered the seizure 

unreasonable and violated the Fourth Amendment.  Id.  The instant case is 

significantly distinguishable from Place, in that here the property at 

issue, at the time the court ruled on Appellant’s Fifth Motion, was being 

held as evidence in Appellant’s pending case.  In Appellant’s case an 

arrest resulted from the seizure of Appellant’s computer pursuant to a 

valid search warrant.  Furthermore, the instant case is distinguishable 

from Place in that here the retention of the materials at issue was not the 

result of a warrantless detention, but rather pursuant to a lawfully 

executed search warrant of Appellant’s residence.  As such, Place is of 

little, if any, use in deciding the issues presented in the instant case.  

Appellant asserts that “to this day Knight has been deprived of his 

electronic equipment and many files that contain no evidence relating to 

child pornography.”  (IB 41).  This fact is completely irrelevant to the 

issue presented here of whether or not the trial court erred (in its order 

filed on February 13, 2013) in denying Appellant’s Fifth Motion.  (II 301). 

If Appellant truly feels he has a right to certain items collected 

during the search warrant of his residence then he has the right to file a 
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Motion for Return for Property, pursuant to §933.14, Fla. Stat.  In fact 

Florida Statute §933.14 is specifically designed to handle claims for 

“return of property taken under search warrant.”  Nothing is preventing 

Appellant from filing such a motion, if he believes he has a legal right to 

the return of certain items of his property.  However, whatever property of 

Appellant’s that might have been collected and held pursuant to the valid 

search warrant in this case, the retention of such property by the valid 

seizing authority would not render the execution of said warrant 

unreasonable.  As such, the trial court did not err in denying Appellant’s 

Fifth Motion to Suppress. 

Appellant cites to a number of cases in the civil context where courts 

have recognized that constitutional violations can occur when the 

government acts with unreasonable delay in returning property which 

initially was lawfully.  (IB 47-48). However, Appellant fails to 

acknowledge the fact that when the court ruled on Appellant’s Fifth Motion, 

Aon February 13, 2013, the Defendant had not yet proceeded to trial and 

thus, the court held that it “is uncertain as to the evidence which will be 

used against Defendant at trial.  See Coon, 585 So. 2d at 1080.”  (II 306).  

Furthermore, nothing is preventing Appellant from pursuing a civil remedy 

in the instant case and/or a Motion for Return for Property, pursuant to 

§933.14, Fla. Stat. 
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CONCLUSION 

Based on the foregoing discussions, the State respectfully requests 

this Honorable Court affirm Appellant's judgment and sentence entered in 

this case.  
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