
 IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 

  

FOURTH DISTRICT 

 

 

  CASE NO. 4D14-4830 

 

 

MICHELE L. MURPHY, 

 

 Appellant, 

 

v. 

 

MICHAEL B. ROTH, 

 

 Appellee. 

____________________________/ 

 

 

INITIAL BRIEF OF APPELLANT 

On appeal from the Fifteenth Judicial Circuit in and for Palm Beach County 

 

LAW OFFICES OF  

CRAIG GOLDENFARB, P.A. 

1800 S. Australian Ave., Ste. 400  

West Palm Beach, FL 33409 

skuvin@800goldlaw.com 

service@800goldlaw.com  

and 

BURLINGTON & ROCKENBACH, P.A. 

Courthouse Commons/Suite 350 

444 West Railroad Avenue 

West Palm Beach, FL  33401 

(561) 721-0400 

Attorneys for Appellant 

aah@FLAppellateLaw.com 

njs@FLAppellateLaw.com 

jew@FLAppellateLaw.com 

R
E

C
E

IV
E

D
, 8

/6
/2

01
5 

4:
41

 P
M

, C
le

rk
, F

ou
rt

h 
D

is
tr

ic
t C

ou
rt

 o
f 

A
pp

ea
l



 

ii 
 

TABLE OF CONTENTS 
 

 

 PAGE 

 

 

TABLE OF AUTHORITIES iii-iv 

 

PREFACE v 

 

INTRODUCTION 1-2 

 

STATEMENT OF THE CASE AND FACTS 3-15 

 

SUMMARY OF ARGUMENT 16 

 

ARGUMENT 17-27 

   

 POINT-ON-APPEAL 17-27 

 

THE TRIAL COURT ABUSED ITS DISCRETION IN 

DENYING PLAINTIFF’S MOTION FOR NEW TRIAL 

WHERE IT WAS ESTABLISHED THAT A MEMBER 

OF THE JURY FAILED TO DISCLOSE MATERIAL 

INFORMATION DURING VOIR DIRE AND 

BECAUSE THAT SAME JUROR HELD AN EXPRESS 

BIAS AGAINST PLAINTIFF. 

 

 

CONCLUSION 28 

 

CERTIFICATE OF SERVICE 29 

  

CERTIFICATE OF TYPE SIZE & STYLE 30 

  



 

iii 
 

TABLE OF AUTHORITIES 
 

CASES PAGE 

 

Baptist Hosp. of Miami, Inc. v. Maler,  

 579 So.2d 97, 100 (Fla. 1991) 17 

 

Carratelli v. State,  

 961 So.2d 312, 318 (Fla. 2007) 24 

 

De La Rosa v. Zequeira,  

 659 So.2d 239, 241 (Fla. 1995) 22, 23 

 

Dimas-Martinez v. State,  

 385 S.W.3d 238, 248 (Ark. 2011) 18, 19 

 

Gonzalez v. State,  

 511 So.2d 700, 701 (Fla. 3d DCA 1987) 20 

 

James v. State,  

 731 So.2d 781 (Fla. 3d DCA 1999) 26 

 

Melbourne v. State,  

 679 So.2d 759, 765 (Fla. 1996) 26 

 

Pereda v. Paragon,  

 957 So.2d 1194, 1197 (Fla. 3d DCA 2007) 22, 25, 26 

 

Powell v. Allstate Ins. Co.,  

 652 So.2d 354, 357-58 (Fla. 1995) 17 

 

Roberts v. Tejada,  

 814 So.2d 334, 340 (Fla. 2002) 23 

 

State Farm Fire & Cas. Co. v. Levine,  

 837 So.2d 363, 366 (Fla. 2002) 23 

 

Taylor v. Magana,  

 911 So.2d 1263, 1267 (Fla. 4th DCA 2005) 17 



 

iv 
 

 

United States v. Fumo,  

 655 F.3d 288, 305 (3d Cir.2011) 19 



 

v 
 

PREFACE 

This is an appeal of a Final Judgment in Plaintiff’s favor in this negligence 

action. The jury apportioned liability and awarded damages to the Plaintiff. 

However, Plaintiff contends she is entitled to a new trial on liability and damages. 

The following designations will be used: 

(R) - Record-on-Appeal 

(T) - Trial Transcript 

(SR) - Supplemental Record-on-Appeal 
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INTRODUCTION 

This case stems from a car accident between Plaintiff and Defendant. 

Liability and damages were contested at trial. The jury ultimately returned a 

verdict finding that both Plaintiff and Defendant had been negligent in causing the 

accident and apportioning 60% of fault to Plaintiff and only 40% of fault to 

Defendant. With regard to damages, the jury awarded Plaintiff just a fraction of 

what she had requested for medical expenses and awarded Plaintiff nothing for 

pain and suffering as it found that she had not suffered a permanent injury.  

Shortly after trial, Plaintiff learned that one of the jurors, Sebastian Garrido 

(“Garrido”) had disregarded the trial court’s order not to discuss his jury service on 

social media and had been tweeting throughout the trial. Garrido’s tweets raised a 

concern about the fairness of the trial as they indicated he had prejudged the case 

and was biased against Plaintiff. 

Plaintiff moved for a juror interview and for a new trial based, in relevant 

part, on Garrido’s misconduct during trial. The trial court granted the motion for 

juror interview and did, in fact, interview Garrido. In the interview, Garrido 

confirmed that he had disobeyed the trial court’s order not to discuss his jury 

service during trial. Surprisingly, Garrido also testified to facts which made clear 

that he had also engaged in misconduct in voir dire by not truthfully responding to 
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a question about his involvement in a car accident just days before voir dire. 

Despite the fact that Garrido engaged in misconduct during both voir dire and the 

trial, the trial court denied Plaintiff’s Motion for New Trial and entered Final 

Judgment in accordance with the jury’s verdict. This appeal timely follows as the 

trial court abused its discretion in denying the Motion for New Trial.  
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STATEMENT OF THE CASE AND FACTS 

Voir Dire 

Voir dire was held on May 12, 2014 (T.I:9). At the beginning of voir dire, 

the trial court explained to the prospective jurors that the case involved injuries 

Plaintiff received during a car accident (T.I:9). The court explained that Plaintiff 

claimed the Defendant caused a car accident that resulted in injury to Plaintiff 

(T.I:9-10). Shortly thereafter, the trial court asked the prospective jurors: 

You have heard me give you a brief description of what this case is 

about. … Is there anyone here personally or has had a close relative or 

a very close friend involved in a situation that sounds similar in any 

way to this case, whether or not it resulted in a lawsuit or not?  

 

(T.I:21). In response to this question, several prospective jurors discussed car 

accidents that they and/or their close family members had been involved in (T.I:21-

30). Garrido did not respond.  

Later, each juror was asked by the trial court to answer a series of questions 

from a standard questionnaire. One of the questions was whether the juror had ever 

been a party in a lawsuit (T.I:38). Garrido responded in the negative (T.I:50).  

Plaintiff’s counsel questioned the people who had responded affirmatively to 

the trial court’s questions regarding involvement of themselves or a family member 

in a lawsuit. See, e.g., (T.I:56-58). Plaintiff’s counsel did not question Garrido 
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individually about involvement in a car accident or about whether he had been a 

party to a lawsuit because he had not responded affirmatively when asked about 

these issues.  

In its initial instructions at the beginning of voir dire, the court told the 

prospective jurors: 

You must not communicate with anyone, including friends and 

family members, about this case, the people and places involved, or 

your jury service. You must not disclose your thoughts about this 

case or ask for advice on how to decide this case.  

 

I want to stress that this rule means you must not use electronic 

devices or computers to communicate about this case, including 

tweeting, texting, blogging, emails, posting information on a website 

or chatroom, or any other means at all. Do not send or accept any 

messages to and from anyone about this case or your jury service. 

 

(T.I:13) (emphasis added). The prospective jurors were also told that, if selected, 

they must “decide this case only on the evidence presented in the courtroom” 

(T.I:13). 

After the jury was selected and sworn in, the trial court instructed the jurors 

that they must base their determination on the evidence presented and that they 

must avoid forming any opinions or telling anyone else their views on the case 

until deliberations began (T.II:198). The court explained that the jurors must keep 

open minds until they had heard all of the evidence and argument (T.II:198).  
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The court continued:  

In this age of electronic communication I want to stress again 

that just as you must not talk about this case face-to-face, you must 

not talk about this case by using an electronic device. Do not send or 

accept any messages related to this case or your jury service. Do 

not discuss this case or ask for advice by any means at all, including 

posting information on an Internet website, chatroom, or blog.  

 

When we are in recess, do not discuss anything about the trial 

or the case with each other or with anyone else. 

 

(T.II:200) (emphasis added). 

 

The trial court reiterated this instruction throughout trial, instructing the jury 

multiple times: 

While we're in recess, do not discuss anything about the trial or 

the case with each other or with anyone else.  

 

And don't provide any information about this case to anyone, 

including close friends and family members. And you must not use 

phones, computers, or other electronic devices to communicate. Do 

not send or accept any messages related to this case or your jury 

service, and do not discuss this case or ask for advice by any means at 

all, including posting information on an Internet website, chatroom, or 

blog. 

 

(T.IV:524; T.VI:786-87).  

 

Relevant Trial Testimony 

As mentioned above, both liability and damages were hotly contested at 

trial. Plaintiff and Defendant’s accounts of how the accident occurred were 



 

6 
 

diametrically opposed. Furthermore, with regard to damages, Defendant argued 

that a majority of the damages that Plaintiff claimed were caused by the accident 

were not in fact a result of the subject accident. Relevant testimony follows, though 

the sole issue on appeal concerns juror misconduct. 

  

The Accident 

 Plaintiff testified that on the day of the accident she was driving north on Jog 

Road in the middle of three lanes of northbound traffic (T.V:582-85, 591). All of a 

sudden, she was hit from behind (T.V:585, 591). The impact caused the car to 

swerve and Plaintiff to lose control of the car (T.V:585, 591). Plaintiff’s car was 

then hit in the front before being forced off the road and smashed into a tree 

(T.V:586, 591). The impact of the accident set off the airbags in Plaintiff’s car 

(T.V:591).  

According to evidence presented by Plaintiff, Defendant was also driving 

North on Jog Road (T.IV:380). He was in the left lane but was going to need to 

turn right. He cut over to turn right and struck Plaintiff’s car, causing her to lose 

control of her car (T.IV:380).  

Although Plaintiff was in shock from the accident, she was able to get out of 

her car at the scene (T.V:593). It was then that she noticed Defendant’s car parked 
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on the opposite side of the road, facing the opposite direction of traffic (T.V:593-

94).  

Defendant, on the other hand, testified that he had been travelling north in 

the far left lane on Jog Road (T.VI:685-86). He knew that he was going to be 

turning right soon so he began transitioning to the right lane. According to 

Defendant, he safely moved from the left lane to the center lane (T.VI:686). After 

that, he looked into his rearview mirror and saw Plaintiff, who was travelling in the 

far right lane, speed up and move into the center lane (TVI:686). Defendant sped 

up, but Plaintiff’s car struck Defendants car in the rear passenger side, sending 

Defendant’s car spinning off the road (T.VI:687, 691).  

Each party retained an accident reconstructionist to testify in support of their 

version of events (T.III:344-T.IV:424; T.VII:798-884).  

 

Plaintiff’s Injuries 

 Plaintiff was examined at the scene of the accident by paramedics (T.V:593-

94). When she got home, she discovered that she had extensive bruising all over 

her chest and waist from the seatbelt (T.V:595-96). She took aspirin and went to 

bed (T.V:595).  
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The day after the accident, Plaintiff woke up feeling like she had been “hit 

by a truck” (T.V:597). She hurt all over (T.V:599). Plaintiff had a prescheduled 

appointment with a doctor that day so she went to her appointment (T.V:597). 

Plaintiff’s doctor recommended that she go to urgent care, which she did 

(T.V:599). At urgent care, Plaintiff was X-rayed (T.V:599-600). The X-rays did 

not indicate any broken bones (T.V:599-600).  

About a week after the accident Plaintiff visited a chiropractor referred by a 

friend (T.V:601-02). By that time she was experiencing pain in her neck and back 

that radiated down to her arm as a result of the accident with Defendant (T.V:602). 

Plaintiff treated with the chiropractor several times a week for several months with 

no significant improvement. The chiropractor ordered an MRI (T.V:605-06). After 

examining the MRI report, Plaintiff’s chiropractor referred her to an orthopedic 

surgeon (T.V:606-07).  

Plaintiff visited the surgeon and he recommended surgery (T.V:610). 

Plaintiff visited another orthopedic surgeon, who also recommended surgery. 

Plaintiff eventually agreed to have spinal fusion surgery to alleviate the pain she 

was suffering (T.V:611-12). While the pain Plaintiff was experiencing did recede 

after she recovered from surgery (T.V:619), it eventually returned (T.V:619-20). 
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She continues to have tingling in her hands and other physical effects from the 

accident (T.V:620).  

Plaintiff’s surgeon testified that the surgery was necessitated as a result of 

the subject car accident (T.IV:476-77). He also testified that although the pain had 

lessened to some degree, Plaintiff had suffered a permanent injury which would 

require a lifetime of care and treatment, including an additional surgery in the 

future (T.IV:478-79).  

After the accident, Plaintiff’s quality of life decreased greatly. Plaintiff and 

her friends testified that, before the accident, Plaintiff was an outgoing and active 

woman with a full social calendar (T.II:233-35). Since the accident, the pain has 

caused her to not be able to participate in the things she used to love to do and to 

retreat from her family and friends (T.II:237, 242; T.V:620-23).  

 With regard to damages, Defendant presented testimony that Plaintiff’s pain 

was caused by degenerative back disease which existed before the accident 

(T.VI:724, 727-29, 731). Defendant’s expert testified that Plaintiff could have had 

some sprains and strains from the accident which might have required a few 

months of physical therapy or chiropractic care, but that the significant pain was 

degenerative in nature (T.VI:731-32). Accordingly, Defendant’s expert testified 

that the surgery was not required as a result of this accident, but was a result of the 
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degenerative back disease (T.VI:732-33). Defendant argued that Plaintiff suffered 

a temporary injury as a result of this accident, not a permanent injury (T.VI:732).  

 

The Verdict 

The jury found that both Plaintiff and Defendant were negligent in causing 

Plaintiff’s injuries (R3:450-51). The jury found Defendant 40% at fault and 

Plaintiff 60% at fault (R3:450). The jury awarded Plaintiff a total of $39,000 in 

damages which consisted of past and future medical damages (R3:451). The jury 

found that Plaintiff had not suffered a permanent injury; thus, it did not award any 

damages for pain and suffering (R3:451). 

 

Plaintiff’s Motions for Juror Interview and for New Trial 

 After trial, Plaintiff filed a Verified Motion for Juror Interviews (R3:457-

81). Plaintiff argued, in relevant part, that her right to a fair and impartial jury was 

compromised by Juror Garrido (R3:458). Plaintiff alleged that Garrido had 

disobeyed the trial court’s order not to post anything about his jury service on 

social media by posting “extremely derogatory comments” on social media 

(R3:457-81). 
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 Plaintiff discovered that Garrido posted multiple tweets about his jury 

service and about his own beliefs and feelings about the proceedings, including: 

a. Required duty as a civilian my ass dude…If I get picked I have 

to be here at 9 in the morning every day until this case is over. 

 

b. Dude if I get called to be a juror ima be pissed af …Let me go 

home I don’t care to be here. 

 

c. I better not have to come back tomorrow…Shit I’m not waking 

up this early again, got life f’ed up. 

 

d. I wish I wasn’t a U.S. citizen right now…I could give two fucks 

about jury duty. 

 

e. Omg they keep sending us in and out…Choose the people 

already dude. 

 

f. Now all these people sitting next to me…How am I gonna snap 

chat. 

 

g. I did not come prepared for this insane boredom.  

 

h. Taking a nap. 

 

i. First day over…Got a massive headache and I come back 

tomorrow at 9. 

 

j. I got picked as a juror…I hate this shit I’m so pissed, I even 

half assed all my answers and I dressed terrible. 

 

k. Being a juror isn’t bad, people I’m working with are pretty 

cool. But I still hate the fact that I have to be here all day. 

 

l. Like its cool but some cases, like this one, are really boring. But 

if you got a murder trial than it should b more interesting. 
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m. This juror experience made me realize that if you go into law 

you really gotta like it. Sitting in a room from 9-5 everyday is a 

struggle. 

 

n. Life is dumb. Like really. 

 

o. Everyone is so money hungry that they’ll do anything for it. 

 

p. I swear I hate people. 

 

q. Can’t wait for tomorrow  

 

r. I’m done with this week…I’m just over all the bs that happened 

and everything that continues to happen. 

 

s. So much on my mental I can’t focus on one thing. 

 

t. Tomorrow will be the end of jury duty and I’m gonna turn up at 

night I literally cannot wait. 

 

u. Got out that court room like nikka we made it! 

 

v. All it takes is kindness and acknowledging peoples existence. 

Nobody likes to sit in a box all day watching douche lawyers go 

by not talking. 

 

(R3:459-60, 464-73) (emphasis added). Plaintiff argued that these comments 

showed not only a disdain for the court system and jury service, but also showed 

that Garrido had prejudged the case before deliberations (R3:461).  

 In addition to her Motion for Juror Interview, Plaintiff filed a Motion for 

New Trial (R3:484-95). In it, she argued that Juror Garrido’s misconduct 

necessitated a new trial (R3:485).  
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 The trial court granted the Motion for Juror Interview (R3:578-79). 

 

Interview of Juror Garrido 

 Before the interview of Garrido, the parties submitted lists of proposed 

questions to be asked of Garrido at the interview (R3:499, 594-96, 597-99). At the 

interview, the trial court asked Garrido questions selected from those proposed by 

the parties (R3:603-24).  

Garrido affirmed that the Twitter account in question was his and that he 

was the only person who was able to post tweets from that account (R4:605). 

Garrido admitted that he posted all of the specific tweets addressed by Plaintiff in 

the Motion for Juror Interview (R4:606-07).  

 The trial court asked Garrido what he thought the instructions about not 

communicating about the case or his service meant (R4:608). He responded that he 

thought he could not talk about the case (R4:608). He claimed he did not 

intentionally or deliberately disobey the court’s order regarding the use of social 

media during trial. (R4:608-19).  

The court asked Garrido what he meant by the tweet “I even half assed all 

my answers” (R4:609). He responded that when Plaintiff’s attorney was talking to 

the prospective jurors, he was “kind of confused on what he was saying” (R4:608-
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09). Garrido continued that he got nervous so when Plaintiff’s counsel was asking 

him questions, Garrido did not really know what to say “so all my questions were 

all mumble jumbled and then that’s pretty much what I meant by it” (R4:609). 

 The court asked Garrido if he was referring to the trial when he tweeted 

“Everyone is so money hungry that they will do anything for it” (R4:610). He 

responded: 

No, ma’am, I was not. I was actually tweeting about the fact that we 

got into an accident, me and my father, May 2, and then my dad got 

the court order during the trial case, and that’s when I woke up after 

my nap he told me about it.” 

 

(R4:610). Thus, Garrido disclosed he and his father were in a car accident just days 

before trial. After a few more questions, the court excused Garrido. 

 After the interview, a hearing was held on Plaintiff’s Motion for New Trial. 

At the hearing, Plaintiff argued that a new trial was warranted not only because 

Garrido had violated the court’s repeated warnings not to discuss his jury service 

on social media, but also because he lied during voir dire (SR1:653). Specifically, 

Plaintiff reminded the court that Garrido had not responded in voir dire when the 

prospective panel was questioned about involvement of themselves or family 

members in car accidents (SR1:658-61). However, Garrido stated in his interview 
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that he and his father had been involved in a car accident just a week before the 

trial.  

Plaintiff argued that Garrido’s failure during voir dire to disclose that he had 

been involved in a car accident just a week before trial prejudiced her case 

(SR1:660-61). Plaintiff also contended that Garrido’s failure to disclose this 

information coupled with his tweet during trial that “[ev]eryone is so money 

hungry that they will do anything for it” was sufficient to warrant a new trial.  

 

 

The Trial Court Denied Plaintiffs’ Motion for New Trial 

 

The trial court denied Plaintiff’s Motion for New Trial without explanation 

(R4:626). As such, the trial court entered Final Judgment in favor of Plaintiff 

pursuant to the jury’s verdict (R4:639). This appeal timely follows.  
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SUMMARY OF ARGUMENT 

This case involves the intersection of juror non-disclosure in voir dire and 

juror social media postings during trial. Plaintiff requests that this Court grant her a 

new trial due to serious misconduct by Juror Garrido and clear evidence of bias 

against Plaintiff. First, Garrido lied in voir dire. He failed to reveal that he and his 

father were in a car accident just days before trial. Then, he engaged in misconduct 

during trial. The trial court instructed the jurors multiple times not to use social 

media to post information about the case or about their jury service. Garrido 

ignored these instructions and repeatedly posted on his Twitter account about his 

jury service. This included a comment that everyone is “money-hungry.”   

Garrido was interviewed after the verdict. He claimed his in-trial social 

media post about everyone being money hungry referred to the undisclosed car 

accident. Thus, in the juror interview, Garrido unwittingly revealed he had lied 

during voir dire by concealing this recent car accident. He also unwittingly 

revealed that his comment about people being money-hungry was likely not a 

general reference, but was specifically directed at plaintiffs in personal injury car 

accident cases. On this record, Plaintiff is entitled to a new trial. Garrido’s dual 

misconduct in voir dire and during trial deprived Plaintiff of the right to a fair and 

impartial jury  
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ARGUMENT 

POINT-ON-APPEAL 

THE TRIAL COURT ABUSED ITS DISCRETION IN 

DENYING PLAINTIFF’S MOTION FOR NEW TRIAL 

WHERE IT WAS ESTABLISHED THAT A MEMBER 

OF THE JURY FAILED TO DISCLOSE MATERIAL 

INFORMATION DURING VOIR DIRE AND 

BECAUSE THAT SAME JUROR HELD AN EXPRESS 

BIAS AGAINST PLAINTIFF. 

 

Standard of Review 

 

 The standard of review applicable to an order on a motion for new trial is 

abuse of discretion. Taylor v. Magana, 911 So.2d 1263, 1267 (Fla. 4th DCA 2005). 

 

 

Merits 

 Both the federal and state constitutions guarantee all litigants a fair and 

impartial jury. Powell v. Allstate Ins. Co., 652 So.2d 354, 357-58 (Fla. 1995). The 

Florida Supreme Court has held that a party moving for a new trial based upon 

juror misconduct must establish actual juror misconduct in a juror interview. See 

Baptist Hosp. of Miami, Inc. v. Maler, 579 So.2d 97, 100 (Fla. 1991). “Once this is 

done, the party making the motion is entitled to a new trial unless the opposing 

party can demonstrate that there is no reasonable possibility that the juror 

misconduct affected the verdict.” Id. at n.1 (italics in original).  
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Here, Juror Garrido engaged in multiple acts of misconduct during both voir 

dire and trial, all of which entitled Plaintiff to a new trial. The trial court abused its 

discretion in denying Plaintiff’s Motion for New Trial where Plaintiff established 

actual misconduct on the part of Garrido and where Defendant failed to 

demonstrate that there was no reasonable possibility that the misconduct affected 

the verdict. 

First, Garrido violated the trial court’s repeated instructions to the jury by 

tweeting about his jury service. Not only did he tweet multiple comments 

expressing a disdain for jury duty and the general jury process, he made an express 

comment evidencing bias against Plaintiff, i.e., “Everyone is so money hungry that 

they will do anything for it.”  This comment, made in the middle of his service on 

the jury in a personal injury case, clearly evidenced his impartiality and his 

unsuitability to decide Plaintiff’s claims.  

Although there are no Florida cases directly discussing comments made by 

jurors on social media during trial, decisions in other jurisdictions demonstrate that 

a juror’s online postings can form the basis for a new trial. For instance, in Dimas-

Martinez v. State, 385 S.W.3d 238, 248 (Ark. 2011), the Arkansas Supreme Court 

held that a party was denied a fair trial where one of the jurors disregarded the trial 

court’s instructions and tweeted about the case. The court explained: 
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Because of the very nature of Twitter as an on online social media 

site, Juror 2's tweets about the trial were very much public 

discussions. Even if such discussions were one-sided, it is in no way 

appropriate for a juror to state musings, thoughts, or other information 

about a case in such a public fashion. As the Third Circuit Court of 

Appeals recognized,  

 

If anything, the risk of such prejudicial communication may be 

greater when a juror comments on a blog or social media 

website than when she has a discussion about the case in 

person, given that the universe of individuals who are able to 

see and respond to a comment on Facebook or a blog is 

significantly larger. 

 

United States v. Fumo, 655 F.3d 288, 305 (3d Cir.2011). Notably, 

even though it recognized the potential dangers in a juror 

communicating on a social media site, the Third Circuit ultimately 

affirmed the lower's court denial of the defendant's motion for a new 

trial, finding that the juror's statements were vague and “harmless 

ramblings” that were not sufficient proof of juror misconduct that 

resulted in prejudice to the defendant. Id. at 306. 

 

The court went on to distinguish Fumo, and other cases where courts have declined 

to find prejudicial misconduct by pointing out that “the general consensus is that 

jurors are presumed to be unbiased [and] to follow court's instructions.” In Dimas-

Martinez, the court explained that the presumption was overcome in that case 

because the juror in question, who had been specifically warned by the trial court 

not to tweet about his jury service, had undisputedly disregarded the trial court’s 

direct and repeated instructions. 
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 Here, the presumption that Garrido was unbiased was overcome by his tweet 

that “Everyone is so money hungry that they will do anything for it.” This tweet 

established not only his bias against Plaintiff but also his disregard for the trial 

court’s instructions to not comment about his jury service on social media.  

Juror Garrido’s tweets also evidenced another act of misconduct on his part, 

specifically, deciding the case before deliberations. The jurors were instructed 

during trial that they were to base their decision in the case upon the evidence 

presented and that they were not to decide the case until all of the evidence was 

presented and the jury was sent to deliberate. Garrido’s tweet that “Everyone is so 

money hungry that they will do anything for it,” made during trial, was clearly 

evidence of bias towards the Plaintiff. Even if Garrido was not referring 

specifically to Plaintiff and was, in fact, referring to someone with whom he had 

been involved in a car accident days before trial, the tweet evidenced a bias against 

the Plaintiff in this case. Thus, the tweet is direct evidence that Garrido had come 

to a conclusion about Plaintiff and her case before all of the evidence was 

presented and before deliberations began. Cf Gonzalez v. State, 511 So.2d 700, 

701 (Fla. 3d DCA 1987) (explaining that a juror’s comment that a criminal 

defendant’s insanity defense was a “cop out” would amount to juror misconduct 

and juror bias where such comment was made prior to the jury's deliberations. The 
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misconduct would have occurred because the juror would “necessarily have 

violated the court's preliminary instructions that until all the evidence has been 

heard jurors are not to form any definite or fixed opinions on the merits of the case 

. . . .”) 

Of course, Garrido’s misconduct in this case was not confined to his social 

media posting and disdain for people seeking money. In his juror interview, 

Garrido unwittingly revealed that he engaged in additional misconduct during voir 

dire. Specifically, the nondisclosure of material information. As mentioned above, 

during the juror interview, when Garrido was asked what he meant by his tweet 

“[e]veryone is so money hungry that they will do anything for it,” he responded: 

I was actually tweeting about the fact that we got into an 

accident, me and my father, May 2, and then my dad 

got the court order during the trial case, and that’s when I 

woke up after my nap he told me about it.” 

(R4:610) (emphasis added). Thus, Garrido claimed in the interview that he had 

been involved in a car accident less than two weeks before voir dire, which took 

place on May 12. However, during voir dire, he did not disclose any involvement 

in a car accident despite being questioned about this by the trial court. In addition 

to establishing that he had not disclosed material information during voir dire, the 

juror interview solidified the fact that Garrido was biased against plaintiffs in 

personal injury actions (which would include Plaintiff here). He clearly stated that 
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his experience in a car accident weeks before trial led him to believe that 

“[e]veryone is so money hungry that they will do anything for it.”  

To obtain a new trial based on a juror’s failure to disclose information 

during voir dire, the following three elements must be shown:  

First, the complaining party must establish that the 

information is relevant and material to jury service in the 

case. Second, that the juror concealed the information 

during questioning. Lastly, that the failure to disclose the 

information was not attributable to the complaining 

party's lack of diligence.  

De La Rosa v. Zequeira, 659 So.2d 239, 241 (Fla. 1995). 

 Here, the concealment prong and the due diligence prong have been met. 

The potential jurors were all asked whether they had been involved in a car 

accident and Garrido did not respond. That is all that is required. E.g., Pereda v. 

Paragon, 957 So.2d 1194, 1197 (Fla. 3d DCA 2007) (juror concealed her prior 

lawsuit by failing to respond to questions asked of the entire panel during voir 

dire). The trial court asked a specific question to the panel about whether they -- or 

family members -- had been in a car accident, litigation or not. Yet, Garrido did not 

disclose he and his father were in an accident days earlier. Other prospective jurors 

spoke up to discuss their and their family members’ prior car accidents.  



 

23 
 

 The materiality prong was also met in this case. To establish the materiality 

prong of the De La Rosa test, the proponent of the juror interview must show that 

the allegedly concealed information was material to jury service in the context of 

the specific case at hand. De La Rosa, 659 So.2d at 241. The Florida Supreme 

Court has explained that the materiality prong is “only shown ‘where the omission 

of the information prevented counsel from making an informed judgment—which 

would in all likelihood have resulted in a peremptory challenge.’” State Farm Fire 

& Cas. Co. v. Levine, 837 So.2d 363, 366 (Fla. 2002) (quoting Roberts v. Tejada, 

814 So.2d 334, 340 (Fla. 2002))  

In Tejada, the Supreme Court explained: 

Lawyers representing clients in litigation are entitled to 

ask, and receive truthful and complete responses to, the 

relevant questions which they pose to prospective jurors. 

See Loftin v. Wilson, 67 So.2d 185 (Fla.1953) ( “It is the 

duty of a juror to make full and truthful answers to such 

questions as are asked him, neither falsely stating any 

fact, nor concealing any material matter, since full 

knowledge of all material and relevant matters is 

essential to the fair and just exercise of the right to 

challenge either peremptorily or for cause.”). They are 

entitled to evaluate this information in determining 

whether to seek to excuse prospective jurors on 

peremptory challenge or for cause. 

Tejada, 814 So.2d at 342. 
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 Here, Garrido shockingly did not disclose that he had been involved in a car 

accident just ten days before voir dire. His failure to disclose such information 

precluded Plaintiff’s counsel from questioning him further about the accident and 

his beliefs about personal injury cases as a result of such accident. Plaintiff was 

entitled not only to question Garrido about the accident, but then to evaluate his 

responses to determine whether to seek to excuse Garrido with a peremptory 

challenge or for cause. See id.  

 Garrido’s comments in his jury interview -- explaining his social media 

posts -- make clear that the materiality prong has been established. Although the 

social media posts and the comment in question here came during trial, it is 

relevant to consider the result if the comment had been honestly made during voir 

dire. If Garrido expressed during voir dire that based upon his experience with a 

car accident days earlier, he believed that “[e]veryone is so money hungry that 

they will do anything for it,” Plaintiff would have without a doubt moved to strike 

him for cause and the trial court would have almost certainly granted the request. 

Cf Carratelli v. State, 961 So.2d 312, 318 (Fla. 2007)(“[T]he trial court must allow 

the strike when ‘there is basis for any reasonable doubt’ that the juror had ‘that 

state of mind which w[ould] enable him to render an impartial verdict based solely 

on the evidence submitted and the law announced at the trial’” (citations omitted)). 
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If the trial court had not stricken Garrido for cause, Plaintiff would in all likelihood 

-- if not certainty -- have used a peremptory challenge upon him. The fact that the 

comment in question here came during trial instead of during voir dire does not 

diminish the conclusion that Garrido was not qualified to serve on this jury and to 

fairly and impartially judge Plaintiff’s case.  

 This case is similar to Pereda, supra. In Pereda, a juror failed to reveal in 

voir dire that she had been in a prior personal-injury lawsuit and received 

compensation through a settlement. After the jury returned a verdict in favor of the 

plaintiff, the defendant moved for juror interview and new trial due to the juror’s 

non-disclosure of her past lawsuit. Id. at 1196. 

 In the juror interview, the juror was asked if she had any negative feelings 

about the settlement in her case. The juror stated, “Well, I think everyone always 

wants more money.”  Id. The trial court denied the defendant’s request for new 

trial, finding that the defendant failed to meet the materiality prong. Id. However, 

the Third District concluded the defendant was entitled to a new trial. Id. at 1197. 

The court noted the abuse of discretion standard of review, but held that all three 

prongs of the juror nondisclosure test had been satisfied. Id. at 1197-98. The Third 

District explained that, “[c]ertainly, her involvement in this matter may have 

affected her point of view in the action.”  Id. at 1197. Whether or not the juror 
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intentionally concealed the information, defense counsel was prevented from 

making an informed judgment on exercising a peremptory challenge. Id. The court 

also noted that the other prospective jurors understood that the questions posed in 

voir dire covered this non-disclosed past event. Id.   

 Similarly, the record in this case establishes that Plaintiff is entitled to a new 

trial. Whether focusing on the in-trial social media posts by Garrido, his non-

disclosure during voir dire about so recent a car accident, or the link between these 

acts of misconduct, the Plaintiff was denied the right to a fair trial. Cf. James v. 

State, 731 So.2d 781 (Fla. 3d DCA 1999) (noting that upon review of the full 

record, “we can engage in an elegantly simple test: Would we, if we were in the 

[appellant’s] shoes, want this person to sit in judgment of us? Clearly not.”).    

Defendant argued to the trial court that it was unclear whether Garrido had 

engaged in misconduct. That was an unreasonable position. Garrido’s dual acts of 

dishonesty in becoming a juror and then sitting as a juror denied the Plaintiff the 

right to a fair trial. No person seeking compensation for personal injuries would 

have wanted Garrido deciding this case.  

 The Florida Supreme Court held in Melbourne v. State, 679 So.2d 759, 765 

(Fla. 1996), that the right to an impartial jury is best safeguarded by reason and 

common sense. Here, reason and common sense tell us that a juror who disregards 
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the trial court’s orders not to discuss his jury service during trial or to prejudge the 

case and then, during trial, publicly expresses antipathy to personal injury 

plaintiffs, having very recently been in an undisclosed car accident, could not be 

fair and impartial to the Plaintiff in this case. The trial court’s refusal to grant a 

new trial under these circumstances was an abuse of discretion.  



 

28 
 

CONCLUSION 

 For the reasons discussed above, the Final Judgment must be reversed and 

the case remanded for a new trial on all issues. 
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