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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 

Optowave Co., Ltd.,     ) 
 )

Plaintiff,    ) 
 ) Case No.: 6:05-CV-1083-Orl-22DAB 
vs.      ) 
 )
Dmitri G. Nikitin, an individual,  ) 
d/b/a Precision Technology Group,  ) 
 )

Defendant.    ) 
____________________________________) 
 

PLAINTIFF'S RESPONSE IN OPPOSITION TO MOTION FOR PROTECTIVE ORDER
AND INCORPORATED MEMORANDUM OF LAW

Plaintiff, Optowave Co. Ltd. ("Optowave"), by and through its undersigned counsel, 

hereby files its Response in Opposition to Defendant’s Motion for Protective Order, and in 

support thereof provides the following: 

1. On June 29, 2006, Defendant, Dmitri G. Nikitin, d/b/a Precision Technology 

Group ("Nikitin"), filed a Motion for Protective Order which appears to seek broad, unspecific 

protection from timely served interrogatories and a request for production of documents by 

Optowave.  In fact, part of the discovery from which protection is sought was served on Nikitin 

more than eight (8) months ago.  However, at no point prior to June 29, 2006, did Nikitin ever 

seek protection from any of Optowave's discovery.  This alone provides a sufficient basis for this 

Court to deny Nikitin's request for a protective order. 

2. The only support for the alleged need for a protective order is that "[t]he Plaintiff 

continues to request documents and discovery which are not relevant to the matter."  Defendant's 

Motion for Protective Order, ¶ 3.  Thus, it appears that Nikitin's own opinion of what is relevant 
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to this action forms the basis for his request for a protective order.  However, nowhere in 

Nikitin's motion does he assert what information he is seeking to have protected.  In fact, 

Nikitin's motion is wholly insufficient in a number of respects as exemplified by the Federal 

Rules of Civil Procedure and the Middle District Discovery Handbook as more fully described 

herein.  These procedural deficiencies obviate the need for this Court to address any substantive 

issues regarding Nikitin's Motion for Protective Order. 

3. Nikitin's Motion for Protective Order is Untimely. Unless there is no other 

opportunity to do so, a motion for a protective order Pursuant to Fed. R. Civ. P. 26(c) must be 

filed before the discovery is to occur.  See Drexel Heritage Furnishings, Inc. v. Furniture USA, 

Inc., 200 F.R.D. 255 (M.D.N.C. 2001).  This principle is further exemplified in the Middle 

District Discovery Handbook which states: "Upon receipt of objectionable discovery, a party has 

a duty to seek relief immediately, i.e., without waiting until the discovery is due or almost due."  

Middle District Discovery (2001) at VI.B (emphasis added).  In the present case, Optowave 

served a Request for Production of Documents on October 25, 2005.  Nikitin served his response 

to the request for production on February 8, 2006, and did not move for a protective order prior 

to filing his response.  In addition, on March 16, 2006, Optowave served its First Set of 

Interrogatories.  Nikitin served his answers, many of which are insufficient, on May 25, 2006.  

At no time prior to filing his answers to interrogatories did Nikitin move for a protective order.  

Nikitin had ample opportunity to move for a protective order prior to serving his responses and 

answers to Optowave's discovery, yet he failed to do so.  Moreover, Nikitin did not move for a 

protective order until June 29, 2006 -- six (6) days after the close of discovery.  Accordingly, 

Nikitin's Motion for Protective Order should be denied. 
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4. Nikitin has Failed to Satisfy his Burden of Showing "Good Cause" in Support of a 

Protective Order. The party seeking a protective order pursuant to Fed. R. Civ. P. 26(c) has the 

burden of setting forth good cause for the requested protection by stating particular and specific 

facts.  See In re PE Corp. Securities Litigation, 221 F.R.D. 20, 26 (D. Conn. 2003) ("to establish 

good cause under Rule 26(c), courts require a 'particular and specific demonstration of fact, as 

distinguished from stereotyped and conclusory statements.'" (internal citations omitted)).  Rule 

26(c) provides a non-exhaustive list of certain facts that require a protective order, including but 

not limited to circumstances that would require the disclosure of "trade secret or other 

confidential research, development, or commercial information…."  Fed. R. Civ. P. 26(c)(7).  

Nikitin's Motion for Protective Order clearly lacks any facts at all that would support his burden 

to show good cause for the need for protection.  Nikitin's motion is nothing more than an 

unsubstantiated and undefined request for protection. 

5. Nikitin has failed to produce all responsive documents in his possession or 

control, or to fully answer the interrogatories propounded by Optowave as more fully set forth in 

Optowave's Motion to Compel Discovery, Doc. No. 36, and Supplemental Motion to Compel 

Discovery, Doc. No. 42.  Optowave incorporates the arguments set forth in those documents into 

its opposition to Nikitin's Motion for Protective Order as a further basis for denial.   

WHEREFORE, Plaintiff, Optowave Co. Ltd., respectfully requests this Court deny 

Defendant's Motion for Protective Order. 

MEMORANDUM OF LAW

As a threshold matter, a motion for a protective order must be filed, if possible, prior to 

the deadline within which the discovery is due.  See Drexel Heritage Furnishings, Inc. v. 

Furniture USA, Inc., 200 F.R.D. 255 (M.D.N.C. 2001); see also Middle District Discovery 
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(2001) at VI.B ("Upon receipt of objectionable discovery, a party has a duty to seek relief 

immediately, i.e., without waiting until the discovery is due or almost due." (emphasis added)).  

In the present case, Optowave first served Nikitin with written discovery, in the form of a request 

for production of documents on October 25, 2005.  At no time prior to June 29, 2006, did Nikitin 

ever move this Court for a protective order.  Therefore, Nikitin's Motion for Protective Order 

should be denied as untimely. 

Federal Rule of Civil Procedure 26(c) permits a district court to grant a motion for a 

protective order "for good cause shown."  The movant seeking the Court's protection from 

written discovery has the burden to show good cause why the protection is needed through 

particular and specific facts.  See In re PE Corp. Securities Litigation, 221 F.R.D. 20, 26 (D. 

Conn. 2003) ("to establish good cause under Rule 26(c), courts require a 'particular and specific 

demonstration of fact, as distinguished from stereotyped and conclusory statements.'" (internal 

citations omitted)).  Nikitin's unspecified request for protection from discovery completely fails 

to provide any facts whatsoever to support a need for protection, and, therefore, his Motion for 

Protective Order should be denied.  

In addition to the "good cause" standard, the Eleventh Circuit has superimposed a more 

demanding balancing of interests approach.  See Farnsworth v. Procter & Gamble Co., 758 F.2d 

1545, 1547 (11th Cir. 1985).  Under this approach, a district court must balance the non-movant's 

interests in obtaining information related to trial preparation and the maintenance of claims or 

defenses against the movant's interest in withholding the information from discovery.  Id.

Similarly, other courts have ruled that when the discovery being sought appears relevant, the 

party resisting the discovery has the burden to establish the lack of relevance by demonstrating 

that the requested discovery is of such marginal relevance that the potential harm occasioned by 
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discovery would outweigh the ordinary presumption in favor of broad disclosure.  See, e.g.,

Sanyo Laser Products, Inc. v. Arista Records, Inc., 214 F.R.D. 496, 499 (S.D. Ind. 2003) (citing 

Beach v. City of Olathe, Kansas, 203 F.R.D. 489, 496 (D. Kan. 2001).  In the present action, 

Nikitin has completely failed to meet the lower "good cause" standard,1 and additionally fails to 

meet the higher requirements of the balancing test as set forth by the Eleventh Circuit,2 which 

further shows that Nikitin's Motion for Protective Order should be denied.  See Doc. No. 41; 

Farnsworth, 758 F.2d at 1547.   

 

Dated this 12th day of July 2006. 

 

Respectfully submitted, 

/s/ Carolyn M. Salzmann 
James E. Foster, Esq. 
Florida Bar No.:  142015 
Carolyn M. Salzmann, Esq. 
Florida Bar No.:  0497118 
AKERMAN SENTERFITT 
Post Office Box 231 
Orlando, FL  32802-0231 
Phone:  (407) 843-7860 
Fax:  (407) 843-6610 
Email:  james.foster@akerman.com 
Email:  carolyn.salzmann@akerman.com 

 
1 Nikitin's four sentence motion does not even attempt to demonstrate good cause, but instead merely offers the 
conclusory remarks that Nikitin has already "answered all interrogatories," "responded to all requests for 
production," and that Plaintiff continues to request discovery which is "not relevant." 
 
2 Nikitin has not even attempted to demonstrate that the requested discovery is of such marginal relevance that the 
potential harm occasioned by discovery would outweigh the ordinary presumption in favor of broad disclosure.  See 
Sanyo Laser Products, Inc., 214 F.R.D. at 499; Doc No. 41.  In fact, Nikitin has failed to alleged any harm 
whatsoever from the requested discovery in his Motion for Protective Order.  See Doc No. 41.        
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was furnished by e-
mail and U.S. Mail this 12th day of July, 2006 to:   
 

James R. LaVigne, Esquire 
Florida Bar No.:  200581 
LaVigne, Coton & Associates, P.A. 
7087 Grand National Dr. 
Suite 100 
Orlando, FL  32811 
Phone:  (407) 316-9988 
Fax:  (407) 316-8820 
Email:  attylavign@aol.com 

 
/s/ Carolyn M. Salzmann 
Carolyn M. Salzmann, Esq. 
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