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IN THE UNITED STATES DISTRICT COURT  

FOR THE MIDDLE DISTRICT OF FLORIDA  

ORLANDO DIVISION 

 

LOCAL ACCESS LLC,  

Plaintiff, Counterclaim 

Defendant, 

v. 

 

PEERLESS NETWORK, INC. 

Defendant, Counterclaim 

Plaintiff,  

v. 

 

BLITZ TELECOM CONSULTING, LLC,. 

 

Counterclaim Defendant. 

 

 

 

Civil Action No.  

6:17-cv-00236-PGB-TBS 

 

DEMAND FOR A JURY 

TRIAL 

 

 

 

PEERLESS NETWORK, INC.’S RESPONSE IN OPPOSITION TO LOCAL ACCESS’S 

MOTION TO COMPEL DISCOVERY AND FOR SANCTIONS 
 

 Defendant/Counterclaim-Plaintiff Peerless Network, Inc. (“Peerless”), by and through its 

undersigned attorneys, hereby responds to the Motion to Compel Peerless Network, Inc. for 

Discovery and for Sanctions (“Motion”) (ECF 136) filed by Plaintiff/Counter-Defendant Local 

Access, LLC (“Local Access”). 

I. FACTUAL BACKGROUND 

Local Access filed its Original Complaint on February 9, 2017. (ECF 1.) Peerless 

responded with a Motion to Dismiss on April 28, 2017 (ECF 14), which remained pending before 

the Court until December of 2017. During those eight months, both parties participated in an 

exchange of discovery, which included multiple volumes of document productions by both parties, 

subpoenas to third parties, and third-party productions. On December 29, 2017, Local Access filed 

its Amended Complaint. (ECF 86.) Peerless responded by filing its Answer, Affirmative Defenses, 

and Counterclaims (“Original Counterclaims”). (ECF 94.) But that set of pleadings did not stay 
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set for long—on March 5, 2018, Local Access filed its Second Amended Complaint (“SAC”), 

raising new claims against Peerless. (ECF 135.) Concurrent with this response, Peerless has filed 

its Answer to Second Amended Complaint and Amended Affirmative Defenses and Counterclaims 

(“Amended Counterclaims”) (ECF 146).  

Local Access’s SAC alleges several counts of breach of contract and one quantum meruit 

claim against Peerless. In addition to the claims raised in the Original and Amended Complaints, 

Local Access’s SAC raises new claims—alleging that Peerless breached the Homing Tandem 

Agreement (“HTA”) by wrongfully terminating the HTA as of December 31, 2017, by refusing to 

provide services for outbound traffic, and by using the HTA for termination of “pass through” or 

transit access traffic in an arrangement that seeks to avoid the appropriate application of switched 

access charges. (Id.) Peerless denies liability to Local Access in this matter and instead contends 

that Local Access’s systemic breaches and fraudulent conduct gave Peerless cause to terminate the 

HTA and First Amendment. (ECF 138.)  

On January 26, 2018, Local Access served its Third Set of Requests for Production of 

Documents upon Peerless (“Third Requests”). (ECF 136-1.) The Third Requests essentially 

request that Peerless identify and produce documents that support certain specifically enumerated 

paragraphs in Peerless’s January 12, 2018 Original Counterclaims (ECF 94.) On February 26, 

2018, Peerless timely served its Responses and Objections to Local Access’s Third Requests 

(“Original Responses”). (ECF 136-2.)1 Notably, Peerless does not state in its Original Responses 

that it will not produce documents responsive to the requests. Peerless states that it will produce 

documents that are related to the allegations Peerless makes in its Original Counterclaims, that 

                                                 
1  At that time, the operative pleadings consisted of the Amended Complaint (ECF 86) and 
the Answer, Affirmative Defenses, and Counterclaims (ECF 94).   
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Peerless will produce documents that are supportive of its claims, and that Peerless has already 

produced responsive documents because Local Access’s requests are duplicative of  prior requests. 

On March 12, 2018—immediately prior to filing the instant Motion—Local Access held 

the first and only discovery conference with Peerless related to the Third Requests. Local Access 

indicated that it believed Peerless’s responses were deficient because Peerless did not produce 

documents contemporaneous with the Original Responses and that it was improper for Peerless to 

object on the basis of work-product privilege. Peerless indicated that because of prior discovery 

requests issued by Local Access, Peerless had already produced documents responsive to these 

contention requests and that information that supported Peerless’s claims would also be included 

among the documents produced by Local Access, and documents produced by third-parties in 

response to subpoenas. Peerless also indicated that its investigation continues and it would produce 

additional documents responsive to these contention requests. Peerless committed to amend its 

responses to reflect this discussion. Local Access nonetheless filed the Motion to Compel.  

As promised during the only discovery conference related to this Motion, on March 26, 

2018, Peerless produced Amended Responses and Objections to Local Access’s Third Requests 

(“Amended Responses”) (collectively with Original Responses, “Responses”) and additional 

documents. (Exhibit A).  

To date, Peerless has produced five volumes of documents, consisting of over five-hundred 

pages of e-mail and other responsive documents, millions of call detail records (CDRs), and 

damages-related documents. And, in compliance with this Court’s prior Order (ECF 132, 138), 

Peerless is expected to produce thousands of invoices to Local Access by April 12, 2018.  

Given Peerless’s concurrent filing of its Amended Counterclaims, the pleadings are now 

set. Since Local Access served its Third Requests upon Peerless, Peerless has been searching for 
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documents that not only respond to those Third Requests but also to the issues raised in the SAC 

and the anticipated defenses and claims raised in Peerless’s concurrently-filed Amended 

Counterclaims. Peerless produced a portion of those documents on March 26, 2018, constituting 

its fifth production volume, and it expects to produce an additional volume of documents shortly 

after a privilege review is conducted. Peerless has treated is discovery obligations seriously: it has 

produced documents responsive to targeted requests (e.g. call detail records); it has already 

produced documents related to its previously anticipated defenses and counterclaims, even prior 

to filing its Original Counterclaims; it has sought documents from third parties and produced them 

to Local Access on a continuing basis; and it has not engaged in dilatory or bad-faith behavior. 

Local Access’s Motion identifies no request to which Peerless has refused to produce responsive 

documents. For these reasons, Local Access’s Motion should be denied. 

II. ARGUMENT 

A. Peerless’s Objections Asserting the Attorney-Client Privilege and Work-

Product Doctrine Are Proper and Should be Sustained 

 

Local Access’s Third Requests seek more than mere facts—they seek legal opinions and 

advice of counsel, which are protected and privileged information. See Cox v. Administrator 

United States Steel & Carnegie, 17 F.3d 1386, 1422 (11th Cir. 1994) (“Material that reflects an 

attorney’s mental impressions, conclusions, opinions, or legal theories, is referred to as ‘opinion 

work product.’ Not even the most liberal of discovery theories can justify unwarranted inquiries 

into the files and the mental impressions of an attorney.”) (internal citations omitted). Peerless’s 

objections asserting the attorney-client privilege and/or work-product doctrine are proper and 

should be sustained. Parties to litigation are only entitled to obtain discovery regarding any non-

privileged matter that is relevant to any party’s claims or defense and proportional to the needs of 

the case. Fed. R. Civ. P. 26(b)(1). 
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To the extent the following Third Requests seek documents and information protected by 

the attorney-client privilege and/or work-product doctrine, Peerless’s objections should be 

sustained. 

DOCUMENT REQUEST 36: All documents, ESI, and things relating to, referencing, or 

identifying any facts or information in support of Your Answer numbered 15 in the Answer and 

Counterclaim whereby “Peerless denies that Local Access submitted “written proof of a 

competitive offer to Peerless’ sufficient to satisfy the terms of Exhibit A to the Amended 

Complaint on February 22, 2014.” (ECF 136-1) (emphasis added).  

 

DOCUMENT REQUEST 37: All documents, ESI, and things relating to, referencing, or 

identifying any facts or information of any requirements which would constitute “written proof of 

a competitive offer to Peerless’ sufficient to satisfy the terms of Exhibit A to the Amended 

Complaint” as referenced in Answer numbered 15 in the Answer and Counterclaim. (Id.) 

 

ORIGINAL RESPONSES TO 36-37: Peerless objects to this Request to the extent it seeks 

documents and information protected by the attorney-client privilege, work-product doctrine, 

or any other privilege. Peerless further objects to this Request because it calls for the 

compilation of information related to the legal conclusion of whether the February 22, 2014 

offer satisfied the terms of Exhibit A to the Amended Complaint. Peerless further objects to 

this request on the basis that it seeks the production of attorney work product; Peerless is not 

required to provide documents which its counsel considers to be supportive of Peerless’s 

contentions. Subject to and without waiving the foregoing, Peerless will conduct a reasonable 

search and produce resulting documents in its possession, custody, or control that it may use 

to support its claims or defenses, unless the use would be solely for impeachment. 

MARCH 26, 2018 AMENDED RESPONSES TO 36-37: Peerless incorporates its 

objections from its original response herein. Peerless objects to this Request because it seeks 

documents and information related to statements made in an inoperative pleading. Concurrent 

with these Amended Responses, Peerless filed its Answer, Affirmative Defenses, and 

Amended Counterclaims to Local Access’s Second Amended Complaint, which supersedes 

and replaces the Answer filed on January 12, 2018, which is the subject of this Request. 

Subject to these objections, Peerless states that it has produced non-privileged documents or 

information responsive to this Request, or that information responsive to this request has been 

produced by Local Access or third-parties. Subject to and without waiving the foregoing, 

Peerless continues its efforts in conducting a reasonable search for responsive and non-

privileged documents and will produce any resulting documents in its possession, custody, or 

control from that search that it may use to support its claims or defenses, unless the use would 

be solely for impeachment, within a reasonable time. 

 

DOCUMENT REQUEST 38: All documents, ESI, and things relating to, referencing, or 

identifying any facts or information in support of Your denial in Answer numbered 19 to the 
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Amended Complaint2 that “Local Access accurately and fully represented to Peerless the terms of 

any purported competitive offer, and denies that Local Access provided to Peerless the full terms 

of the Inteliquent proposal” then existing as of August 3, 2015. (Id.). 

 

DOCUMENT REQUEST 39: All documents, ESI, and things relating to, referencing, or 

identifying any facts or information in support of your denial to paragraph numbered 233 of the 

Answer and Counterclaim that Local Access performed under the Contract and First Amendment. 

(Id.) 

 

DOCUMENT REQUEST 40: All documents, ESI, and things relating to, referencing, or 

identifying any facts or information in support of Your denial that “Local Access did not re-route 

traffic from Peerless to the carrier who had provided the most recent competitive offer until after 

Peerless declined to match the most recent competitive offer” as set forth in Paragraph numbered 

29 of the Answer and Counterclaim.” (Id.) 

 

ORIGINAL RESPONSES TO 38-40: Peerless objects to this Request to the extent it seeks 

documents and information protected by the attorney-client privilege, work-product doctrine, 

or any other privilege. Peerless further objects to this Request because it calls for the 

compilation of information related to the legal conclusion of whether the Local Access 

satisfied the terms of Exhibit A to the Amended Complaint. Peerless further objects to this 

request on the basis that it seeks the production of attorney work product; Peerless is not 

required to provide documents which its counsel considers to be supportive of Peerless’s 

contentions. Subject to and without waiving the foregoing, Peerless will conduct a reasonable 

search and produce resulting documents in its possession, custody, or control that it may use 

to support its claims or defenses, unless the use would be solely for impeachment.  

 

MARCH 26, 2018 AMENDED RESPONSES TO 38-40: Peerless incorporates its 

objections from its original response herein. Peerless objects to this Request because it seeks 

documents and information related to statements made in an inoperative pleading. 

Concurrent with these Amended Responses, Peerless filed its Answer, Affirmative Defenses, 

and Amended Counterclaims to Local Access’s Second Amended Complaint, which 

supersedes and replaces the Answer filed on January 12, 2018, which is the subject of this 

Request.  Subject to these objections, Peerless states that it has produced non-privileged 

documents or information responsive to this Request, or that information responsive to this 

request has been produced by Local Access or third-parties. Subject to and without waiving 

the foregoing, Peerless continues its efforts in conducting a reasonable search for responsive 

and non-privileged documents and will produce any resulting documents in its possession, 

custody, or control from that search that it may use to support its claims or defenses, unless 

the use would be solely for impeachment, within a reasonable time. 

                                                 
2  Paragraph 19 of the Amended Complaint states: “On July 31, 2015 Local Access submitted 
written proof of a new competitive offer to Peerless, representing that it received the new 
competitive offer for specific services being provided by Peerless to Local Access under the 
Contract.” (ECF 86). 
3  Paragraph 23 of the Amended Complaint states: “At all times relevant, Local Access 
performed under the Contract and First Amendment.”  
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DOCUMENT REQUEST 41: All documents, ESI, and things relating to, referencing, or 

identifying any facts or information in support of Your denial of paragraph 36 of the Amended 

Complaint wherein You denied that “The Contract and First Amendment required Peerless to pay 

to Local Access seventy-five percent (75%) of Collected Tandem Access revenue it received on 

traffic associated with Local Access” (emphasis added.) 

 

ORIGINAL RESPONSE: Peerless objects to this Request to the extent it seeks documents 

and information protected by the attorney-client privilege, work-product doctrine, or any 

other privilege. Peerless further objects to this Request because it calls for the compilation of 

information related to the legal conclusion of whether the Local Access satisfied the terms of 

Exhibit A to the Amended Complaint. Peerless further objects to this request on the basis that 

it seeks the production of attorney work product; Peerless is not required to provide 

documents which its counsel considers to be supportive of Peerless’s contentions. Peerless 

further objects to this request because it is moot given the Stipulation of the Parties during 

the February 21, 2018 hearing before Magistrate Smith. 

 

MARCH 26, 2018 AMENDED RESPONSE: Peerless incorporates its objections from its 

original response herein. Peerless objects to this Request because it seeks documents and 

information related to statements made in an inoperative pleading. Concurrent with these 

Amended Responses, Peerless filed its Answer, Affirmative Defenses, and Amended 

Counterclaims to Local Access’s Second Amended Complaint, which supersedes and 

replaces the Answer filed on January 12, 2018, which is the subject of this Request. Subject 

to these objections, Peerless states that it has produced non-privileged documents or 

information responsive to this Request, or that information responsive to this request has been 

produced by Local Access or third-parties. Subject to and without waiving the foregoing, 

Peerless continues its efforts in conducting a reasonable search for responsive and non-

privileged documents and will produce any resulting documents in its possession, custody, 

or control from that search that it may use to support its claims or defenses, unless the use 

would be solely for impeachment, within a reasonable time. 

 

DOCUMENT REQUEST 43: All documents, ESI, and things relating to, referencing, or 

identifying any facts or information relating to Your assertion that “Local Access committed 

fraud to obtain the compensation sought in the Amended Complaint.” (Id.) (emphasis added).  

 

DOCUMENT REQUEST 44: All documents, ESI, and things relating to, referencing, or 

identifying any facts or information evidencing that “Local Access committed fraud to avoid 

performance of its duties under the HAS” as set forth n the Third Affirmative Defense of the 

Amended Complaint. (Id.) (emphasis added). 

 

DOCUMENT REQUEST 45: All documents, ESI, and things relating to, referencing, or 

identifying any facts or information concerning or relating to Your statement that “Local Access 

breached the HTA before the timeframe at issue in the Amended Complaint” as set forth in Fourth 

Affirmative Defense of the Answer and Counterclaim. (Id.) (emphasis added). 
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DOCUMENT REQUEST 46: All documents, ESI, and things relating to, referencing, or 

identifying any facts or information concerning or relating to Your statement that “the HTA 

contains an exclusivity provision” as set forth in Sixth Affirmative Defense of the Answer and 

Counterclaim. 

 

DOCUMENT REQUEST 47: All documents, ESI, and things relating to, referencing, or 

identifying any facts or information evidencing that “Local Access’s actions frustrated the 

purpose of the HTA and the First Amendment” as set forth in the Eighth Affirmative Defense of 

the Answer and Counterclaim. (Id.) (emphasis added). 

 

DOCUMENT REQUEST 48: All documents, ESI, and things relating to, referencing, or 

identifying any facts or information evidencing that “These exclusivity provisions were a 

principal purpose of the HTA and was the basic assumption on which the HTA was made” as set 

forth in the Eighth Affirmative Defense of the Answer and Counterclaim. (Id.) (emphasis added). 

 

DOCUMENT REQUEST 49: All documents, ESI, and things relating to, referencing, or 

identifying any facts or information evidencing that “Local Access failed to exercise reasonable 

diligence to mitigate its damages from Peerless’s alleged breach of the HTA and/or First 

Amendment’ as set forth in the Ninth Affirmative Defense of the Answer and Counterclaim. (Id.) 

(emphasis added). 

 

DOCUMENT REQUEST 50: All documents, ESI, and things relating to, referencing, or 

identifying any facts or information evidencing that “at or around October 2015, Peerless 

informed Local Access that it would not compensate Local Access for any remaining traffic on the 

Peerless network” as set forth in the Eleventh Affirmative Defense of the Answer and 

Counterclaim. (Id.) (emphasis added). 

 

ORIGINAL RESPONSES TO 43-50: Peerless objects to this Request to the extent it seeks 

documents and information protected by the attorney-client privilege, work-product doctrine, 

or any other privilege. Peerless further objects to this Request because it calls for the 

compilation of information related to Peerless’s pleadings. Peerless further objects to this 

request on the basis that it seeks the production of attorney work product; Peerless is not 

required to provide documents which its counsel considers to be supportive of Peerless’s 

contentions. Subject to and without waiving the foregoing, Peerless will conduct a reasonable 

search and produce resulting documents in its possession, custody, or control that it may use 

to support its claims or defenses, unless the use would be solely for impeachment.  

 

MARCH 26, 2018 AMENDED RESPONSES TO 43-50: Peerless incorporates its 

objections from its original response herein. Peerless objects to this Request because it seeks 

documents and information related to statements made in an inoperative pleading. 

Concurrent with these Amended Responses, Peerless filed its Answer, Affirmative Defenses, 

and Amended Counterclaims to Local Access’s Second Amended Complaint, which 

supersedes and replaces the Answer filed on January 12, 2018, which is the subject of this 

Request. The quoted statement made in the request is not pleaded by Peerless in the 

[applicable paragraph of Peerless’s Answer, Affirmative Defenses and Counterclaims]. 

Subject to these objections, Peerless states that it has produced non-privileged documents or 
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information responsive to this Request, or that information responsive to this request has been 

produced by Local Access or third-parties. Subject to and without waiving the foregoing, 

Peerless continues its efforts in conducting a reasonable search for responsive and non-

privileged documents and will produce any resulting documents in its possession, custody, 

or control from that search that it may use to support its claims or defenses, unless the use 

would be solely for impeachment, within a reasonable time. 

 

DOCUMENT REQUEST 51: All documents, ESI, and things relating to, referencing, or 

identifying any facts or information evidencing that “Local Access has never had traffic to flow 

from Local Access to Peerless under the HTA (“Outbound Traffic”), or otherwise” as set forth in 

paragraph 17 of the Answer and Counterclaim. 

 

ORIGINAL RESPONSE: Peerless objects to this Request to the extent it seeks documents 

and information protected by the attorney-client privilege, work-product doctrine, or any 

other privilege. Peerless further objects to this Request because it calls for the compilation of 

information related to the Peerless’s pleadings. Peerless further objects to this request on the 

basis that it seeks the production of attorney work product; Peerless is not required to provide 

documents which its counsel considers to be supportive of Peerless’s contentions. Subject to 

its General Objections and the objections stated herein, Peerless will produce non-privileged 

documents relating to traffic delivered from Local Access to Peerless under the Contract, if 

any exist, after a reasonable search for such documents. 

 

MARCH 26, 2018 AMENDED RESPONSE:  Peerless incorporates its objections from its 

original response herein. Peerless objects to this Request because it seeks documents and 

information related to statements made in an inoperative pleading. Concurrent with these 

Amended Responses, Peerless filed its Answer, Affirmative Defenses, and Amended 

Counterclaims to Local Access’s Second Amended Complaint, which supersedes and 

replaces the Answer filed on January 12, 2018, which is the subject of this Request. The 

quoted statement made in the request is not pleaded by Peerless in Paragraph 17 of the 

Answer and Counterclaim. Subject to these objections, Peerless states that it has produced 

non-privileged documents or information responsive to this Request, or that information 

responsive to this request has been produced by Local Access or third-parties. Subject to and 

without waiving the foregoing, Peerless continues its efforts in conducting a reasonable 

search for responsive and non-privileged documents and will produce any resulting 

documents in its possession, custody, or control from that search that it may use to support 

its claims or defenses, unless the use would be solely for impeachment, within a reasonable 

time. 

 

DOCUMENT REQUEST 52: All documents, ESI, and things relating to, referencing, or 

identifying any facts or information evidencing that Local Access represented that Inteliquent 

would be “the exclusive provider” of homing tandem services in Footprint as set forth in paragraph 

25 of the Answer and Counterclaim.  

 

ORIGINAL RESPONSE: Peerless objects to this Request to the extent it seeks documents 

and information protected by the attorney-client privilege, work-product doctrine, or any 

other privilege. Peerless further objects to this Request because it calls for the compilation of 

Case 6:17-cv-00236-PGB-TBS   Document 148   Filed 03/26/18   Page 9 of 22 PageID 3705



 

 10 

information related to the Peerless’s pleadings. Peerless further objects to this request on the 

basis that it seeks the production of attorney work product; Peerless is not required to provide 

documents which its counsel considers to be supportive of Peerless’s contentions. Subject to 

its General Objections and the objections stated herein, Peerless will produce non-privileged 

documents relating to Inteliquent as the provider of homing tandem services to Local Access, 

if any exist, after a reasonable search for such documents. 

 

MARCH 26, 2018 AMENDED RESPONSE: Peerless incorporates its objections from its 

original response herein. Peerless objects to this Request because it seeks documents and 

information related to statements made in an inoperative pleading. Concurrent with these 

Amended Responses, Peerless filed its Answer, Affirmative Defenses, and Amended 

Counterclaims to Local Access’s Second Amended Complaint, which supersedes and 

replaces the Answer filed on January 12, 2018, which is the subject of this Request. The 

quoted statement made in the request is not pleaded by Peerless in Paragraph 25 of the 

Answer and Counterclaim. Subject to these objections, Peerless states that it has produced 

non-privileged documents or information responsive to this Request, or that information 

responsive to this request has been produced by Local Access or third-parties. Subject to and 

without waiving the foregoing, Peerless continues its efforts in conducting a reasonable 

search for responsive and non-privileged documents and will produce any resulting 

documents in its possession, custody, or control from that search that it may use to support 

its claims or defenses, unless the use would be solely for impeachment, within a reasonable 

time. 

 

DOCUMENT REQUEST 53: All documents, ESI, and things relating to, referencing, or 

identifying any facts or information evidencing that “By at least August 12, 2015, Local Access 

violated the HTA and First Amendment by . . . causing traffic tb [sic] routed through Inteliquent 

within the Peerless footprint” as set forth in paragraph 40 of the Answer and Counterclaim. 

 

ORIGINAL RESPONSE: Peerless objects to this Request to the extent it seeks documents 

and information protected by the attorney-client privilege, work-product doctrine, or any 

other privilege. Peerless further objects to this Request because it calls for the compilation of 

information related to the Peerless’s pleadings. Peerless further objects to this request on the 

basis that it seeks the production of attorney work product; Peerless is not required to provide 

documents which its counsel considers to be supportive of Peerless’s contentions.  

Subject to its General Objections and the objections stated herein, Peerless will 

produce non-privileged documents relating to Local Access’s routing traffic through 

Inteliquent within the Peerless footprint, if any exist, after a reasonable search for such 

documents. 

 

MARCH 26, 2018 AMENDED RESPONSE: Peerless incorporates its objections from its 

original response herein. Peerless objects to this Request because it seeks documents and 

information related to statements made in an inoperative pleading. Concurrent with these 

Amended Responses, Peerless filed its Answer, Affirmative Defenses, and Amended 

Counterclaims to Local Access’s Second Amended Complaint, which supersedes and 

replaces the Answer filed on January 12, 2018, which is the subject of this Request. The 

quoted statement made in the request is not pleaded by Peerless in Paragraph 40 of the 
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Answer and Counterclaim. Subject to these objections, Peerless states that it has produced 

non-privileged documents or information responsive to this Request, or that information 

responsive to this request has been produced by Local Access or third-parties. Subject to and 

without waiving the foregoing, Peerless continues its efforts in conducting a reasonable 

search for responsive and non-privileged documents and will produce any resulting 

documents in its possession, custody, or control from that search that it may use to support 

its claims or defenses, unless the use would be solely for impeachment, within a reasonable 

time. 

 

DOCUMENT REQUEST 54: All documents, ESI, and things relating to, referencing, or 

identifying any facts or information evidencing that Local Access “was using a homing tandem 

provider other than Peerless sometime prior to August 5, 2015” as set forth in paragraph 12 of the 

Answer and Counterclaim.” 

 

ORIGINAL RESPONSE: Peerless objects to this Request to the extent it seeks documents 

and information protected by the attorney-client privilege, work-product doctrine, or any 

other privilege. Peerless further objects to this Request because it calls for the compilation of 

information related to the Peerless’s pleadings. Peerless further objects to this request on the 

basis that it seeks the production of attorney work product; Peerless is not required to provide 

documents which its counsel considers to be supportive of Peerless’s contentions.  

Subject to its General Objections and the objections stated herein, Peerless will 

produce non-privileged documents relating to Local Access’s use of a homing tandem 

provider other than Peerless, if any exist, after a reasonable search for such documents. 

 

MARCH 26, 2018 AMENDED RESPONSE: Peerless incorporates its objections from its 

original response herein. Peerless objects to this Request because it seeks documents and 

information related to statements made in an inoperative pleading. Concurrent with these 

Amended Responses, Peerless filed its Answer, Affirmative Defenses, and Amended 

Counterclaims to Local Access’s Second Amended Complaint, which supersedes and 

replaces the Answer filed on January 12, 2018, which is the subject of this Request. The 

quoted statement made in the request is not pleaded by Peerless in the Answer and 

Counterclaim.  Subject to these objections, Peerless states that it has produced non-privileged 

documents or information responsive to this Request, or that information responsive to this 

request has been produced by Local Access or third-parties. Subject to and without waiving 

the foregoing, Peerless continues its efforts in conducting a reasonable search for responsive 

and non-privileged documents and will produce any resulting documents in its possession, 

custody, or control from that search that it may use to support its claims or defenses, unless 

the use would be solely for impeachment, within a reasonable time. 

 

DOCUMENT REQUEST 55: All documents, ESI, and things relating to, referencing, or 

identifying any facts or information evidencing that Peerless actually “terminated the Homing 

Tandem Agreement for cause, effective December 31, 2017” as set forth in paragraph 139 of the 

Answer and Counterclaim.” 

 

ORIGINAL RESPONSE: Peerless objects to this Request to the extent it seeks documents 

and information protected by the attorney-client privilege, work-product doctrine, or any 
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other privilege. Peerless further objects to this Request because it calls for the compilation of 

information related to the Peerless’s pleadings. Peerless further objects to this request on the 

basis that it seeks the production of attorney work product; Peerless is not required to provide 

documents which its counsel considers to be supportive of Peerless’s contentions.  

Subject to its General Objections and the objections stated herein, Peerless will 

produce non-privileged documents relating to Peerless’s notice of the termination of the 

parties’ agreement.[sic], if any exist, after a reasonable search for such documents. 

 

MARCH 26, 2018 AMENDED RESPONSE: Peerless incorporates its objections from its 

original response herein. Peerless objects to this Request because it seeks documents and 

information related to statements made in an inoperative pleading. Concurrent with these 

Amended Responses, Peerless filed its Answer, Affirmative Defenses, and Amended 

Counterclaims to Local Access’s Second Amended Complaint, which supersedes and 

replaces the Answer filed on January 12, 2018, which is the subject of this Request. Further, 

there is no statement in the Answer and Counterclaim that “Peerless” terminated the Homing 

Tandem Agreement, and the quoted statement made in the request is not pleaded by Peerless 

in Paragraph 139 of the Answer and Counterclaim. Subject to these objections, Peerless states 

that it has produced non-privileged documents or information responsive to this Request, or 

that information responsive to this request has been produced by Local Access or third-

parties. Peerless continues its efforts in conducting a reasonable search for responsive and 

non-privileged documents and will produce any resulting documents in its possession, 

custody, or control from that search that it may use to support its claims or defenses, unless 

the use would be solely for impeachment, within a reasonable time. 

 

DOCUMENT REQUEST 56: All documents, ESI, and things relating to, referencing, or 

identifying any facts or information in support of any of the claims set forth in the Answer and 

Counterclaim.  

 

DOCUMENT REQUEST 57: All documents, ESI, and things relating to, referencing, or 

identifying any facts or information in support of any of the defenses set forth within the 

Affirmative Defenses. 

 

DOCUMENT REQUEST 58: All documents, ESI, and things relating to, referencing, or 

identifying any facts or information evidencing any damages sustained or claimed by You within 

the Answer and Counterclaim. 

 

DOCUMENT REQUEST 59: All documents, ESI, and things relating to, referencing, or 

identifying any facts or information evidencing the “fair market value of the services performed 

by Peerless” as referenced in the ad damnum clause of County [sic] VIII of the Answer and 

Complaint. 

 

ORIGINAL RESPONSES TO 56-59: Peerless objects to this Request to the extent it seeks 

documents and information protected by the attorney-client privilege, work-product doctrine, 

or any other privilege. Peerless further objects to this Request because it calls for the 

compilation of information related to the Peerless’s pleadings. Peerless further objects to this 

request on the basis that it seeks the production of attorney work product; Peerless is not 
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required to provide documents which its counsel considers to be supportive of Peerless’s 

contentions. Subject to and without waiving the foregoing, Peerless will conduct a reasonable 

search and produce resulting documents in its possession, custody, or control that it may use 

to support its claims or defenses, unless the use would be solely for impeachment.  

 

MARCH 26, 2018 AMENDED RESPONSES TO 56-59: Peerless incorporates its 

objections from its original response herein. Peerless objects to this Request because it seeks 

documents and information related to statements made in an inoperative pleading. 

Concurrent with these Amended Responses, Peerless filed its Answer, Affirmative Defenses, 

and Amended Counterclaims to Local Access’s Second Amended Complaint, which 

supersedes and replaces the Answer filed on January 12, 2018, which is the subject of this 

Request. Subject to these objections, Peerless states that it has produced non-privileged 

documents or information responsive to this Request, or that information responsive to this 

request has been produced by Local Access or third-parties. Subject to and without waiving 

the foregoing, Peerless continues its efforts in conducting a reasonable search for responsive 

and non-privileged documents and will produce any resulting documents in its possession, 

custody, or control from that search that it may use to support its claims or defenses, unless 

the use would be solely for impeachment, within a reasonable time. 

 

As drafted, these Third Requests require Peerless to divulge and produce more than facts; 

they require Peerless to compile information already produced by Peerless, Local Access, or third-

parties in response to a subpoena, and then have Peerless’s counsel categorize the information 

according to each of the specified numbered paragraphs in each Third Request. 

“The selection and compilation of documents by counsel […] falls within the highly-

protected category of opinion work product.” Sporck v. Peil, 759 F.3d 312, 316 (3d Cir. 1985). 

Peerless’s Original Responses and Amended Responses state that Peerless will produce 

information related Peerless’s claims. But the objective of Local Access’s Third Requests and 

Motion is not to compel the production of additional or un-produced documents or information. 

Rather, Local Access has wrongfully phrased its Third Requests and Motion to compel Peerless’s 

or its counsel to categorize and compile information already produced, to obtain Peerless’s 

thoughts and strategies related to the claims and defenses set forth in the Original Counterclaims. 

See Rosen v. Provident Life & Accident Ins. Co., 308 F.R.D. 670, 680 (N.D. Ala. 2015) (work-

product doctrine protected materials from discovery); see also Hunter’s Ridge Golf Co. v. Georgia-
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Pacific Corp., 233 F.R.D. 678, 681 (M.D. Fla. Mar. 3, 2006); see In re Xarelto (Rivaroxaban) 

Prods. Liabl. Litig., 314 F.R.D. 397, 413 (E.D. La. 2016) (“the selection and compilation of 

documents is often more crucial than legal research ... We believe [counsel’s] selective review of 

[her clients’] numerous documents was based on her professional judgment of the issues and 

defenses involved in this case.”) (quoting Shelton v. Am. Motors Corp., 805 F.2d 1323, 1329 (8th 

Cir. 1986)).  

Had Local Access drafted its Third Requests to seek documents and information “sufficient 

to identify” facts and information regarding certain legal positions, its discovery requests could 

have been tenable. But, that is not what Local Access’s Third Requests seek. Instead, Local 

Access’s Third Requests seek documents “evidencing” particular legal assertions. This is an 

improper hunt for counsels’ opinions and impressions. Peerless has already produced the factual 

documents related to these Requests. The selection and compilation by Peerless’s counsel of the 

key documents—from those that were already produced to Local Access—that were used to 

support the allegations stated in its Amended Counterclaims would reveal strategies and opinions 

regarding the case. Thus, such selection and compilation of documents by Peerless’s counsel is 

highly-protected opinion work product, and it is not discoverable.   

Plaintiff’s Motion to Compel and Third Requests are similar to Plaintiff’s prior attempt to 

compel Peerless to identify which specific documents were responsive to a particular request. 

(ECF 87.) There, Local Access requested that Peerless be compelled to specify which documents 

were responsive to a particular request. See Hr’g Tr. on Motion to Compel at 66-71. (ECF 143.)  

The Court denied Local Access’s request to specify particular documents. Id., at 71. 

Peerless is also not required to produce communications between it and its counsel related 

to opinions or advice of which documents or information will provide “evidence” to support 
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Peerless’s counterclaims, whether any competitor’s offer was in fact “accurately” depicted to 

Peerless (Request 38), whether any competitor’s offer was “competitive” (Request 37), or whether 

any offer otherwise “satisfied” the terms of the HTA (Request 37). Peerless is not required to 

produce communications between it and its counsel giving opinions or advice on whether Local 

Access performed, or breached, the HTA or First Amendment (Request 45). Peerless is not 

required to produce communications between it and its counsel related to opinions or advice on 

whether Local Access’s conduct was in-fact fraudulent (Requests 43, 44). Such communications 

are protected by the attorney-client privilege and/or work-product doctrine. Fed. R. Evid. 502.  

Local Access mischaracterizes Peerless’s Original Responses to claim that Peerless is 

withholding facts under the cloak of the attorney-client or work-product privilege, and that 

Peerless will “then use those documents at trail.” This argument is absurd because, as Local Access 

acknowledges, Peerless’s Original Responses expressly state that Peerless will produce non-

privileged documents related to the subject matter of the requests. Further, Rule 37 already 

provides Local Access the protection against Peerless withholding information during discovery 

but later producing information at trial. Fed. R. Civ. P. 37(c)(1) (“If a party fails to provide 

information or identify a witness as required by Rule 26(a) or (e), the party is not allowed to use 

that information or witness to supply evidence on a motion, at a hearing or at a trial ....”) The Court 

does not need to compel Peerless’s counsel to compile particular documents “evidencing” or 

supporting specific allegations of Peerless’s pleadings to avoid trail by ambush. 

Local Access is entitled to discover facts, and Peerless has already produced documents 

identifying facts related to the claims raised by both parties. Peerless has already produced the 

contracts at issue—the HTA and First Amendment—which set forth the terms of the agreement 

on their face, documents and communications related to each of the competitor’s offers Local 
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Access divulged to it, and he competitor’s offers, contracts, and amendments with Local Access.4 

Peerless has already produced to communications between Local Access and Inteliquent related 

to Inteliquent’s offers, contracts, and amendments,5 and Inteliquent’s CDRs once it receives them 

from Inteliquent. These documents and communications contain facts which Local Access is 

permitted to discover. The facts contained in these documents and communications serve as the 

foundation of Peerless’s legal claims and defenses, which is why Peerless produced the documents 

and communications. But Local Access is not permitted to discover Peerless’s discussions with 

counsel, and Peerless is not required to compile information already produced into neat packages 

that reflect Peerless’s counsels’ opinions about which documents are sufficient to evidence specific 

allegations. Local Access’s Motion to Compel should be denied. 

B. Peerless’s Overbreadth and Undue Burdensome Objections to Requests 42 

and 56 through 59, Are Proper and Should be Sustained 
 

Peerless’s overbreadth and undue burdensome objections to Requests 42 and 56 through 

59, are proper and should be sustained. Parties to litigation are only entitled to obtain discovery 

regarding any non-privileged matter that is relevant to any party’s claims or defense and 

proportional to the needs of the case. Fed. R. Civ. P. 26(b)(1); Orloski v. Vincent House, No. 8:17-

cv-553, 2017 U.S. Dist. LEXIS 185905, *2-3 (M.D. Fla. Nov. 9, 2017). In considering whether 

discovery is relevant and proportional to the needs of the case, courts consider: (i) the importance 

of the issues at stake; (ii) the amount in controversy; (iii) the parties’ relative access to relevant 

                                                 
4  These documents were originally produced via a third-party Subpoena that Peerless served 
upon Inteliquent, Inc. Peerless did not have access to these contracts and amendments, and only 
has limited access to some of the amendments as a result of the third-party production, prior to this 
lawsuit; thus, there are no non-privileged communications analyzing the terms of these contracts 
and amendments. 
5  See footnote 4.  
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information; (iv) the parties’ resources; (v) the importance of the discovery in resolving the issues; 

and (vi) whether the burden or expense of the proposed disco very outweighs its likely benefit. Id. 

Here, Request 42 is drafted so broadly that it seeks information that is neither relevant to 

the claims or defense of this litigation nor proportionate to the needs of the case. At no time prior 

to Local Access filing its Motion to Compel did Local Access seek to modify, amend or narrow 

this request: 

DOCUMENT REQUEST 42: All documents, ESI, and things relating to, referencing, or 

identifying any reports, accountings or payments to Local Access under the terms of the Contract 

and first Amendment since August 2015. (ECF 136-1.) 

 

ORIGINAL RESPONSE: Peerless objects to this Request because it is overbroad and 

unduly burdensome to the extent it seeks documents or information unrelated to the traffic 

and services at issue under the Contract and First Amendment. Peerless further objects to this 

request as overly broad and unduly burdensome to the extent it requests all information 

related to any potential payments under the terms of the Contract and First Amendment since 

August 2015.  This information is duplicative of Local Access’s prior Request Nos. 16, 17, 

25, 26 and was the subject to the Court’s consideration of Local Access’s Motion to Compel 

(ECF 87).  Peerless will comply with the Court’s order on Local Access’s Motion to Compel 

when issued. 

 

MARCH 26, 2018 AMENDED RESPONSE: Peerless incorporates its objections from its 

original response herein. Subject to these objections and understandings, Peerless states that 

it has already produced responsive and non-privileged documents or information to this 

Request. Subject to and without waiving the foregoing, Peerless continues its efforts in 

conducting a reasonable search for responsive and non-privileged documents and will 

produce any resulting documents in its possession, custody, or control from that search that 

it may use to support its claims or defenses, unless the use would be solely for impeachment, 

within a reasonable time. 

 

 Request 42 is duplicative of requests that the Court has already addressed in Local Access’s 

prior Motion to Compel. . (See ECF 87; ECF 87-1, No. 3 (seeking all invoices sent by or on behalf 

of Peerless); No. 9 (seeking all documents showing the total amount of “Collected Tandem Access 

Revenue” on traffic associated with Local Access)). Request 42 is also duplicative of other 

requests made by Local Access relating to payment information (See ECF 136-3, No. 16-17 

(seeking documents related to Peerless’s payment obligations); No. 25 (seeking documents 
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relating to Local Access’s demands for payment from Peerless); and No. 26 (seeking documents 

relating to Peerless compensation or payment reports). To the extent Peerless had responsive and 

non-privileged information related to payment for the traffic types and services at issue in the 

operative pleadings—interLATA and interMTA traffic related to homing tandem services—it was 

already produced. And to the extent Peerless had uncovered further documentation in any of its 

document searches, it has produced and will supplement those responses with responsive 

documents to Local Access. 

 Requests 56 through 59 are objectionable because they request Peerless to produce any 

document related to claims (Request 56), defenses (Requests 57), or damages (Requests 58 and 

59.)  These “catch-all” discovery requests are improper, and Peerless’s objections should be 

sustained. Houghton v. District of Columbia, 315 F.R.D. 424, 430 (D.C. D.C. 2014);  Parsons v. 

Jefferson-Pilot Corp., 141 F.R.D. 408, 412 (M.D. N.C. 1992). 

C. Because Local Access Filed a Second Amended Complaint, Requiring a New 

Pleading Be Filed by Peerless, Many of Local Access’s Requests Are Moot 

 

Because Local Access filed its SAC, which required a new pleading to be filed by Peerless, 

many of Local Access’s Third Requests are moot. Every Discovery Request at issue in Local 

Access’s Motion is directly tied to the assertions made in the Amended Complaint (ECF 86) and 

Original Counterclaims (ECF 94). (See ECF 136-1.) However, Local Access filed a new operative 

pleading—the SAC (ECF 135)—and Peerless filed its operative pleading—the Amended 

Counterclaims—concurrent with this Response. Thus, Peerless’s Original Counterclaims (ECF 

94), is legally inoperative. Further, because Peerless’s pleadings has been modified, the quotations 

in Local Access’s Third Request Nos. 43, 44 and 45 are no longer present in Peerless’s pleading. 

The paragraph numbers associated with Peerless’s Original Counterclaims have also changed for 

Local Access’s Requests Nos. 46 through 53, and 55. Because Peerless’s Original Counterclaims 
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is no longer the valid and operative pleading, Local Access’s current Discovery Requests are moot.  

If Local Access intends to seek information that Peerless intends to use to support or evidence 

specified paragraphs of Peerless’s pleadings, then Local Access should be required to serve 

additional requests reflecting the current state of those pleadings. However, Peerless does not 

believe such contention-document requests would ever be proper, and to expedite discovery, 

Peerless is willing to have a discovery conference with Local Access to discuss how Local 

Access’s Discovery Requests can be modified to seek relevant facts and information related to the 

current and operative pleadings. 

D. Peerless Did Not Withhold Non-Privileged Documents Based Upon Its 

Objections 

 

Peerless did not withhold non-privileged documents based upon its objections. Peerless 

made objections based upon the attorney-client privilege and/or work-product doctrine, 

overbreadth, and burden so that it properly preserved those objections. Peerless further stated, 

though, that it would “conduct a reasonable search and produce resulting documents in its 

possession, custody, or control that it may use to support its claims or defenses, unless the use 

would be solely for impeachment.” (ECF 136-2.) And, in the Amended Responses, “Peerless states 

that it has already produced responsive and non-privileged documents or information to this Request” 

and will produce documents in its possession “that it may use to support its claims or defenses, unless 

the use would be solely for impeachment, within a reasonable time.” (See Exhibit A).  

Peerless does not argue it does not have to produce documents, and Local Access’s claim 

to the contrary (ECF 136, p. 5) is false and misleading. Peerless understands the need for and Local 

Access’s right to discovery under the Federal Rules of Civil Procedure; as such, it has not withheld 

non-privileged and responsive documents, and it has produced non-privileged responsive 

documents in a timely manner. 
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E. Sanctions Are Inappropriate Against Peerless or Its Counsel 

The Court should deny Local Access’s demand for sanctions. Sanctions under Fed. R. Civ. 

P. 37 are discretionary. Fed. R. Civ. P. 37(c)(1); United States v. Stinson, No. 6:14-cv-1534, 2016 

U.S. Dist. LEXIS 185771, *12-13 (M.D. Fla. Nov. 22, 2016). Sanctions are not appropriate where 

the party against whom sanctions are sought shows that its actions were substantially justified or 

harmless. Id. “Substantial justification requires justification to a degree that could satisfy a 

reasonable person that parties could differ as to whether the party was required to comply with the 

[ ] request.” Id.  

Local Access’s requests seek Peerless’s counsels’ advice and mental impressions, which 

are protected both by the attorney-client privilege and attorney work-product doctrine. These 

requests are objectionable. But Peerless has already produced relevant information in its five 

document productions and continues to identify and produce documents relevant to the newly-

asserted claims in Local Access’s SAC, and Peerless’s Amended Counterclaims. Peerless has 

amicably worked with Local Access to produce information it has sought in prior discovery 

requests; however, Peerless was not provided the benefit of a discovery conference that could have 

outlined Local Access’s concerns with Peerless’s Original Responses and/or productions until the 

day it filed the instant Motion. Peerless has complied with its obligations under the Federal Rules 

of Civil Procedure; therefore, this Court should deny Local Access’s requests for sanctions. 

III. CONCLUSION 

For the foregoing reasons, Peerless Network, Inc. respectfully requests that Local Access’s 

Motion to Compel Peerless Network, Inc. for Discovery and for Sanctions be denied. 

Dated:  March 26, 2018 _/s/ Henry T. Kelly ____________________ 

PEERLESS NETWORK, INC. 

 Henry T. Kelly  
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CERTIFICATE OF SERVICE 

The undersigned, an attorney of record, hereby certifies that on March 26, 2018, he caused 

copies of the foregoing Peerless Network, Inc.’s Response in Opposition to Local Access’s 

Motion to Compel Discovery and for Sanctions to be served upon Counsel of Record via the 

Court’s CM/ECF system, which will send a notice of electronic filing to all counsel of record. 

 /s/ Henry T. Kelly  

HENRY T. KELLY 
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