
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 10-60786-Civ-Cooke/Bandstra

COQUINA INVESTMENTS,

Plaintiff,

v.

SCOTT W. ROTHSTEIN and
TD BANK, N.A.,

Defendants.

DEFENDANT TD BANK, N.A.'S RESPONSE IN OPPOSITION TO
PLAINTIFF'S MOTION FOR SANCTIONS

Defendant, TD Bank, N.A. ("TD Bank" and the "Bank"), by its undersigned counsel,

respectfully submits this Response Brief in opposition to Plaintiff Coquina Investments' Fourth

Motion for Sanctions [D.E. 791] (the "Motion"), and submits that the Motion should be denied.

SUMMARY OF RESPONSE 

Plaintiff has incorrectly accused TD Bank and its counsel of "altering a key document

and working a fraud on the Court and the jury" by providing it to Plaintiff's counsel. (Motion at

1.) The document in question is a Customer Due Diligence ("CDD") form created and used by

TD Bank's cash management department, attached as Exhibit 1 to the Motion. As shown below,

that document was neither "doctored" nor "sanitized," and there was no fraud on the court or the

jury. Further, Plaintiff was not misled or prejudiced as to the CDD's "high risk" designation; to

the contrary, Plaintiff's counsel saw that designation in two other places on that same CDD, and

pointed out to the jury at the trial that this document stated "high risk."
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CASE NO. 10-60786-Civ-Cooke/Bandstra

Plaintiff's counsel would have learned of this, and this Motion could have been avoided,

if they had "met and conferred" with defense counsel before filing this Motion, as required by

S.D. Fla. Local Rule 7.1(a)(3). They did not do so. Under the Local Rule, that alone requires

denial of the Motion.

THE PERTINENT FACTS

What Happened

Contrary to Plaintiff's contentions, the CDD was not "altered," "doctored" or "sanitized"

by TD Bank or defense counsel, and there was no attempt to conceal the words "high risk."

Rather, as further explained below, the printing and copying process inadvertently blackened all

of the words in all of the colored headers of the CDD, including not only the words "high risk,"

but also the other words in those headers.'

We sincerely regret this copying error. But, it was that (i.e., an error), and not an effort to

hide the "high risk" designation on that CDD. Moreover, Plaintiff was not misled by this error.

In fact, the CDD expressly states in two other places that RRA was designated as a "high risk"

customer. Plaintiff's counsel saw the designations and referred to one of those designations in

his summation at the end of the trial. 2

The Copying Process 

The copying error occurred as follows.

The CDD, when viewed on a Bank computer screen, has colored headers (i.e., title

lines) at various places, including at its top. As Sara Pinkus of the Bank explains in her

Declaration (attached as Exhibit B), the CDD was printed out by her or her assistant in black and

1 All colored headers were in red. There were other headers in the document that were not
colored and were never obscured in any form that was produced to Plaintiff.

2 Trial Transcript Vol. XXIII, January 17, 2012, at p. 60:14-21, attached as Exhibit AA.•ia l T
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white, and the colored headers were shaded, but the wording in those headers was legible. The

CDD was photocopied by an administrative assistant after it was printed, and the administrative

assistant then sent that photocopy to defense counsel without showing it to Ms. Pinkus. Id. The

shaded headers in the photocopy were darkened further and less clearly legible. 3 The photocopy

was received by defense counsel and prepared for production, which involved scanning to

prepare a .pdf image for production.

This process caused the colored headers -- which were colored when visible on the

computer screen, but shaded when printed in black and white -- to become darkened and

illegible. That is what happened to the header with the words "High Risk," and also to the other

red-colored headers.

The CDD Expressly Disclosed The "High Risk" Designation
And Plaintiff Expressly Referenced That Designation In Summation To The Jury

Notwithstanding the copying error, the RRA CDD, as provided to Plaintiff, revealed the

Bank's designation of the RRA account as "high risk" in two other places. Plaintiff's counsel

saw that designation and used it.

On the bottom of page one, the CDD for RRA states "High Risk Business Types: High

Risk":

3 So that the Court can see this in person, originals of the following documents are being hand-
filed (pursuant to CM/ECF Administrative Procedure 4B) through a separate Notice of Filing.
(i) the black and white CDD printout, (ii) the photocopy of that printout which was sent to Bank
counsel, and (iii) the scanned copy of that copy which was produced in discovery. This filing
will prevent further darkening of the exhibits through the copying/scanning component of the
electronic filing process.
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Third Party Check Gather- NOT A THIRD PARTY CHECK CASHEAL<$1000) 
	, 0 yes	No DoeS the cusiorner cash 3rd patty checks (under 41000) sh  a regular hscis (other then payroll checks for

their- own employees)?
High Pick Business Types - HIGH RISK 

DO NOT CATEGORtZETHE FOLLOWING IN "OTHEFt" - SYSTEM ALREADY IDENTIFIES 

On the top of page two, that CDD designates the account as "high risk," stating "Other High

Risk Reason: Law Firm":

Non-profit, Lottery Account, ATM, Money Service Business, 3rd party Check Casher, Cash Intensive, Intl
Wires to High Risk Countries, and ACH WEB/TEL. (See Reference: High Risk Business Conditions

	Predefined	 Risk Business Type Checklist)

Other

Other High Risk Reason: Law Firm

Plaintiffs counsel recognized this, showed the jury the RRA CDD, and expressly pointed out the

"high risk" designation to the jury in summation (excerpt attached as Exhibit A):

[Mr. Mandel:] . . . Sarah Pinkus, the last video deposition that we played,
testified that in April of 2008, that RRA was classified as high risk. Let's look at
the RRA customer due diligence form. That is it [apparently pointing to a copy of
the CDD being shown to the jury]. What does it say? High risk law firm.

In sum, the CDD's "high risk" designation was understood by Plaintiffs counsel; and he made

effective use of the designation, specifically showing it to the jury, and telling them that the CDD

designated the RRA as "high risk."

Contrary to the suggestion in the Motion, defense counsel's argument at trial about the

Bank's treatment of the RRA account was not premised on the CDD for that account. Rather,

defense counsel contended, based on other evidence (not the CDD), that the Bank had
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determined, under its guidelines, that the RRA account was not a high risk account requiring

enhanced due diligence oversight. 4

Further Disclosure Was Made In The Production of Intracoastal Documents 

Plaintiffs counsel also received a copy of a CDD for another Bank customer, Intracoastal

Asset Group LLC (attached as Exhibit C-1), in a document production at the end of November

2011, during the trial before the summations. This CDD was produced through a different

process which involved creating a .tiff image directly from the electronic .html CDD form, rather

than printing the form and then reproducing copies from that print. 5 The Intracoastal CDD

reproduced in this manner displayed readable headers, including the "High Risk" designation.

Plaintiffs counsel may not have focused on that, and we do not fault them for that. When we

realized, at the end of November 2011, that the CDD previously produced for the

Intracoastal account had blackened words in the colored headers (including "High Risk"), we

determined that the document could be produced with those words visible and legible; and it

was then produced in that form for Plaintiffs counsel at that time. Through an oversight,

however, we did not produce such a copy of the RRA CDD to Plaintiffs counsel; and we regret

that omission. But the production of the Intracoastal CDD with unblackened headers shows that

4 Plaintiffs Motion incorrectly suggests that a "high risk" designation on the CDD means that
the account should have been subject to enhanced due diligence oversight by the Bank's anti-
money laundering (AML) department. Absent a waiver, the Bank's Cash Management
Department designates all law firms "high risk" on a CDD. But the AML Department does its
own analysis of a law firm account to determine whether it requires enhanced due diligence
oversight under a standard set of factors. In this instance, the AML Department determined, after
applying those factors, that the RRA account did not require enhanced due diligence oversight.

5 The copy of the CDD form attached as Exhibit C-1 was produced to Plaintiff in .tiff form.
Plaintiff also received a copy of that Intracoastal CDD reproduced in .pdf form (attached as
Exhibit C-2), whose colored headers were inadvertently darkened and thereby rendered nearly
illegible as a result of that .pdf copying process.
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defense counsel had no intent to mislead Plaintiff's counsel or to deprive them of knowledge of

the wording in the darkened headers on the CDD.

The Color Red 

Plaintiff's counsel correctly notes that the RRA CDD produced for Plaintiff in this action

contained darkened, illegible headers that were revealed in the Bank's production of that CDD in

the Emess action. 6 (See Motion Ex. 2.) However, there was no intent to hide the "High Risk"

designation. The loss of color in the red-colored headers in the CDD was caused by the printing,

copying and scanning process.

Moreover, all colored headers are in red. 7 Indeed, even if the account were being

designated "low risk", that would still be in a red colored header. (see Exhibit B.) Therefore,

Plaintiff's counsel is seeking to make too much out of the color of the header.

The CDDs should have been produced with legible headers and then would have been

seen by Plaintiff's counsel during the course of these productions, so that any questions about the

headers could have been discussed and addressed prior to close of trial. However, the omission

of the color was not an effort to "doctor" the CDDs. As explained above, the production process

inadvertently caused the blackening of the headers.

6 Emess Capital v. TD Bank, NA., Case No. 10-60882-Civ-Lenard/O' Sullivan, in the District
Court for the Southern District of Florida.

For example, the following headers on the RRA CDD are also in red: "Complete - Approved,"
"Date Submitted," "Total Monthly Check Deposits," "Total Monthly Check Withdrawals,"
"Total Monthly Incoming Wires," "and Total Monthly Outgoing Wires" (see Exhibit B; Motion
Ex. 2).
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How This Motion Could And Should Have Been Avoided

Had Plaintiff's counsel contacted defense counsel before filing their Motion, as required

by S.D. Fla. Local Rule 7.1(a)(3), defense counsel would have provided the explanation above.

But, Plaintiff chose not to follow the Local Rule's "meet and confer" requirements.

ARGUMENT

I.	 The Motion Should Be Denied Because Plaintiffs Counsel Did Not Comply With
Local Rule 7.1(a)(3).

S.D. Fla. Local Rule 7.1(a)(3) requires that: (1) prior to filing a motion such as this, a

party's counsel must confer with opposing counsel to see if the motion can be avoided, and (2)

the motion include a certification that the moving party has satisfied the Local Rule's "meet and

confer" requirements. Plaintiff did not comply with either requirement.

Local Rule, 7.1(a)(3) expressly provides that a failure to comply with these requirements

should result in "den[ial of] the motion." We respectfully submit that is the proper result here.

Plaintiff's counsel's decision not to meet and confer with defense counsel prior to filing

its Motion is not understandable. Plaintiff's counsel was sitting across a table from defense

counsel at a day-long deposition when the Motion was being filed; but, Plaintiff's counsel did

not mention the Motion, much less seek to confer about it.

Had Plaintiff's counsel conferred with defense counsel, defense counsel would have

explained the facts detailed above and expressed its regret for the production of the darkened

CDD. Plaintiffs counsel would have learned that the CDD form had not been "doctored", and

would have realized that they did not have a good faith basis to file the Motion.

Magistrate Judge Jonathan Goodman recently explained and enforced Local Rule

7.1(a)(3), in denying a motion based on the movant's failure to comply with the Rule in QBE
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Insurance Corp. v. Jorda Enterprises, Inc., No. 10-21107-CIV, 2012 WL 913248, at *1-*2 (S.D.

Fla. Mar. 16, 2012), attached as Exhibit D:

First, the local rule is clear, straightforward and unequivocal.

Second, at the risk of stating the obvious, parties are required to follow the local
rules.

Third, there is no "but-the-opposing-party-would-never-have-agreed-to-the-
motion-had-I-bothered-to-confer" exception to the local rule. If there were such
an exception carved out, then it would swallow the rule, as movants would
routinely invoke the exception as a rationale for not bothering to follow the pre-
filing conference requirement.

*	 *	 *

[I]t would be inequitable for [the movant] to seek significant relief against [the
other party] for its failure to follow the rules but also expect to obtain relief when
it commits a clear-cut violation of the local rules.

The Court in Coconut Key Homeowners Association, Inc. v. Lexington Insurance Co., 649 F.

Supp. 2d 1363, 1371, n.3 (S.D. Fla. 2009), also described Local Rule 7.1(a)(3) as a "critical

rule," and held that failure to comply with it is itself sufficient basis for denying a motion.

II.	 "Bad Faith" Is Required For Sanctions; But There Was No Bad Faith Here.

The Eleventh Circuit has repeatedly held that sanctions are warranted for only the most

serious discovery violations, in which there is evidence of bad faith. Chudasama v. Mazda Motor

Corp., 123 F. 3d 1353, 1370 (11th Cir. 1997) (sanctions are warranted only if the conduct "was

intentional or in bad faith"); Mann v. Taser Intl, Inc., 588 F. 3d 1291, 1310 (11th Cir. 2009)

("mere negligence" is not enough); Bashir v. Amtrak, 119 F. 3d 929, 931 (11th Cir. 1997)

(same).

This Court, of course, applies that standard and requires a showing of bad faith. Point

Blank Solutions, Inc. v. Toyobo Am., Inc., No. 09-61166-CIV, 2011 WL 1456029, at *1 (S.D.

Fla. Apr. 5, 2011) ("Given this Circuit's requirement that an adverse inference flowing from
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spoliation requires the presence of bad faith, even grossly negligent discovery conduct does not

justify that type of jury instruction."). Respectfully, there was no bad faith here.

As explained above, the CDD form was not doctored to hide its labeling of RRA as "high

risk." To the contrary, notwithstanding the darkened headers, this same CDD expressly uses the

words "high risk" in two other places, both of which were quoted and illustrated above. This

fact alone dispels any accusation of bad faith. If someone had intended to hide the "high risk"

designation of the RRA account, he or she would have redacted those words entirely out of the

CDD. But, as also shown above, the words "high risk" appear conspicuously in two other places

on the first and second pages of that same produced CDD. Plaintiffs counsel undeniably saw

them and realized they were there because he not only showed them to the jury, but also

emphasized that very point in his summation.

III.	 Plaintiff Was Not Prejudiced By The Blackened Header.

As the cases cited and discussed in the Motion themselves make clear, sanctions are not

warranted for an error or failure as occurred here with this CDD -- and that is especially true

where, as here, the moving party was not prejudiced.

The lack of prejudice to Plaintiff is plain from a review of Plaintiffs counsel's closing

argument to the jury. As detailed and quoted above, Plaintiffs counsel showed the jury the RRA

CDD, and specifically called the jury's attention to the words "high risk law firm" in it. Thus,

Plaintiffs counsel was not misled by the darkened header or prevented from making effective

use of the "high risk" designation of the RRA account in that same CDD.

We respectfully submit that Plaintiffs summation, in itself, counters and disproves the

contention that Plaintiff was "prejudiced" and the jury misled by the absence of visible words

"High Risk" in the darkened top header on the CDD. (Cf. Motion at p. 6); see QBE Ins. Corp. v.
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Jorda Enters., Inc., No. 10-21107-CIV, 2012 WL 948838, "1-3 (S.D. Fla. Mar. 20, 2012)

(denying sanctions based on alleged bad faith intentional spoliation of evidence because the

spoliated evidence was not "crucial" where the movant "could still prove its case through other

evidence already obtained elsewhere"), quoting Managed Care Solutions, Inc. v. Essent

Healthcare, Inc., 736 F. Supp. 2d 1317, 1327-28 (S.D. Fla. 2010).

CONCLUSION

For the foregoing reasons, Defendant respectfully requests that Plaintiff's Motion should

be denied.

GREENBERG TRAURIG, P.A.
GLENN E. GOLDSTEIN
Florida Bar No. 435260
goldsteing@gtlaw.coni
401 East Las Olas Boulevard, Suite 2000
Fort Lauderdale, FL 33301
Telephone: (954) 765-0500
Facsimile . (954) 765-1477

and

GREENBERG TRAURIG, LLP
DONNA M. EVANS
Massachusetts Bar No. 554613
evansd@gtlaw.com
(admitted pro hac vice)
One International Center
Boston, MA 02110
Telephone: (617) 310-6000
Facsimile . (617) 310-6001

GREENBERG TRAURIG, P.A.
333 Avenue of the Americas
Miami, Florida 33131
Telephone: (305) 579-0500
Facsimile . (305) 579-0717

/s/ Mark P. Schnapp
MARK P. SCHNAPP
Florida Bar No. 501689
schnappm@gtlaw.com
HOLLY R. SKOLNICK
Florida Bar No. 390860
skolnickh@gtlaw.com

Attorneys for Defendant TD Bank, N.A.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 12th day of April, 2012, I electronically filed the

foregoing document with the Clerk of Court using CM/ECF. I also certify that the foregoing

document is being served this day on all counsel of record identified on the attached Service List

in the manner specified, either via transmission of Notices of Electronic Filing generated by

CM/ECF or in some other authorized manner for those counsel or parties who are not authorized

to receive electronically Notices of Electronic Filing

By:  /s/ Mark P. Schnapp
MARK P. SCHNAPP

SERVICE LIST

David Scott Mandel, Esq.
Nina Stillman Mandel, Esq.
Jason Brent Savitz, Esq.
Mandel & Mandel LLP
Alfred I. DuPont Building
169 East Flagler Street
Suite 1200
Miami, Florida 33131
Telephone: (305) 374-7771
Facsimile . (305) 374-7776
dmandel@mandel-law.com
nsmandel@mandel-law.corn
jsavitz@mandel-law.corn

Counsel for Plaintiff Coquina Investments
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