
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION

EAST COAST BROKERS & PACKERS, 
INC., 

Plaintiffs,

vs. CASE NO.: 8:07-cv-171-T-26MSS

SEMINIS VEGETABLE SEEDS, INC., 

Defendant.
________________________________

PLAINTIFF’S MEMORANDUM AND RESPONSE TO DEFENDANT’S, SEMINIS
VEGETABLE SEEDS, INC.’S MOTION FOR SANCTIONS

Plaintiff, EAST COAST BROKERS & PACKERS, INC., by and through its

undersigned counsel files this its Memorandum and Response to Defendant’s, SEMINIS

VEGETABLE SEEDS, INC.’S  Motion for Sanctions [Document #50].  

The Motion for Sanctions and the allegations regarding spoilation of evidence is

without merit.

PICK TICKETS

A review of the Affidavits of Robert Meade and Batista J. Madonia, III, should lay

this matter to rest regarding any alleged spoilation of evidence or of alleged alteration of

documents. 

The pick ticket information relative to Virginia Summer of 2005 only became

important to Mr. Greene after he thought EAST COAST could not find the pick tickets.

When the tomatoes are harvested in the fields, they are placed into bins.  Bins of

tomatoes hold 20 to 25 boxes of tomatoes.  The bins are placed on a truck.  Before the

truck leaves the field, a pick ticket booklet as to that particular load is written disclosing how

many bins are being delivered.  The pick ticket booklet has 4 or 5 carbonless pages that
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memorialize the number of bins picked.  When the truck arrives at the weighing scale with

the bins of tomatoes, the scale operator enters the pick ticket information into the Kirkey

system.  After the bins are weighed, the tomatoes are transferred to the packing house

where the packing house employees enter the pick ticket information into the Company’s

pack out records in the Kirkey system.

The purpose the pick tickets is to pay the harvester.  Once the ticket is written in the

field, reviewed at the scale and then reviewed at the packing house, the pick tickets are

then stored.  Thereafter, the Company relies upon the computerized pack out report to

identify what type of tomatoes are packed and where they were grown in the field.  Once

the tomatoes are packed, they are then stored for shipment.  Once the tomatoes are

shipped, the pack out data is compared to the invoice data for accuracy.  

The best way to check the accuracy of the pack out data is to compare it to the

invoice data.  The invoice data can be compared to what the purchaser actually paid.  

On two or more occasions in the Fall of 2007, Mr. Greene was given the opportunity

to review the pick ticket data sitting on top of a table next to where Mr. Madonia was being

deposed.  He refused.  

After Mr. Meade was hired in the Fall of 2005, he incorporated into the Kirkey

business records of the Company the pick ticket data for the years 2006, 2007 and 2008.

He found that the pick ticket data for the Summer/Fall of 2005 in Virginia had not been

incorporated into the Kirkey system.  While plum tomatoes and grape tomatoes had been

incorporated after the scale in Virginia, no one had incorporated the data for mature green

tomatoes.  Mr. Meade and Mr. Glenn, a Consultant, spent day after day reviewing each 
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mature green tomato pick ticket and incorporating them into the Kirkey data in the Fall of

2007.  

A review of Exhibit 1 to Mr. Meade’s Affidavit, Computer page 29, reflects the entry

of all mature green tomatoes in the Fall of 2007.  Shortly after we indicated to Mr. Greene

that the box of pick tickets in the conference room had been moved, he took the deposition

of Roger Glenn, the Data Processing person who had incorporated the Virginia pick tickets

into the system as shown by Exhibit 1 to Mr. Meade’s Affidavit.

It had been the contention of EAST COAST that while the pick ticket information

was useful, that ultimately, the pack out data as compared to the invoices would be the

most reliable.  Mr. Greene has indicated to this Court that the pick ticket data was crucial.

During a time that EAST COAST was attempting to find the box of pick tickets, the

deposition of Roger Glenn, the computer Data Processor was taken.  At pages 14, 15 and

16, Mr. Glenn discusses the method by which the pick tickets are taken to the scale house

and entered into the Kirkey system.  At page 75, he indicates his job was to input into the

Kirkey system receiving ticket data relative to EAST COAST’S 2005 harvest for Virginia.

He further indicated he did nothing to change the receiving tickets.  Changing a receiving

ticket would require changing entries on four or five pages of carbonless paper.  At page

138, Mr. Glenn indicates the pack out data is going to actually show what is sold.  The pack

out data is a separate printout obtained from pick ticket data given to the packing house.

All tomato pack outs for the year 2005 would have been long sold prior to Mr. Glenn’s data

input in the Fall of 2007.  Mr. Glenn at page 139 indicated that his data entry processing

was to add to the pack out data by showing the pounds that came in, and he was doing

nothing to change actual pack out data.  At page 147, Mr. Glenn again indicates that he
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was adding documentation and was not making any changes to any existing data.  

An important issue in this matter is the fields where the boxes were packed on

particular dates.  

At page 153 of Mr. Glenn’s deposition there are the following questions and answers

that would appear to be asked by Counsel for EAST COAST, as follows:

Line 4 QUESTION: As a matter of fact, the work you did has absolutely

nothing to do with us ascertaining how many boxes

were packed from particular fields on particular dates,

does it?

ANSWER: That is correct.  It has.  I didn’t.  - - - Nothing that I did

would affect the outcome of the boxes packed.  

QUESTION: Or fields where they were packed in?

ANSWER: Right.

The soliloquy on page 153 is actually between Mr. Greene and Mr. Glenn.  Pick

ticket data actually has very little to do with the case.  

Subsequent to Mr. Glenn’s deposition, Hugo, the Scale Operator for EAST COAST

in Mulberry found the original box or boxes of pick tickets.  They were reviewed by Mr.

Meade and ascertained to be accurate.  We notified Mr. Greene in early October that they

were available to him and that Mr. Meade would go through the pick tickets with him or a

representative.

Mr. Meade organized a page from each of the pick tickets into boxes.  The

remaining pick tickets were left intact in their folders in baskets.  Before turning them over

to Mr. Greene’s representative, Mr. Meade photographed the boxes and folders which

Case 8:07-cv-00171-RAL-TBM   Document 80   Filed 12/19/08   Page 4 of 9 PageID 2050



5

contained a copy of the pick tickets and photographed the baskets into which the pick

tickets were placed.  

These photographs contrast with the photographs showed to the Court by Mr.

Greene indicating that a mess of pick tickets were dumped on SEMINIS.  In fact, SEMINIS

did not need to review the pick ticket booklets at all.  All they needed were the folders

where copies from each of the books had been placed. 

Exhibit 3 to Mr. Meade’s Affidavit is the pick ticket data for the State of Florida.  On

the first page, it shows at the scale house in Florida, beginning November 1 , that grapest

tomatoes, plum tomatoes and mature green tomatoes were brought to the scale and

information put into the Kirkey system.  A review of the remaining pages of the pick ticket

information for Florida, which has 40 computer pages, reflects additional information

inputted into the system by Mr. Meade and Mr. Glenn.  In Florida, as in Virginia, incomplete

pick ticket data was placed into the Kirkey system.  

This is the reason that EAST COAST in the Fall of 2005 found Mr. Meade.  The

relationship they had with Kirkey personnel keeping up with the software system at EAST

COAST was not working since the Kirkey personnel did not have the time and did not

understand the tomato business.  SEMINIS did not attach any of the pick ticket data for

Virginia 2005 to its material provided requesting sanctions.  It did not provide any of the

pick ticket data for Florida for Summer 2005 as an exhibit for sanctions.  

What it did provide to the Court were three pages from the Kirkey printout of Virginia

pack outs for Summer/Fall 2005.  The pages provided are computer page 1, computer

page 13 and computer page 14.  The Virginia pack out information is attached as Exhibit

4 to the Affidavit of Robert Meade and contains 71 computer pages.
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The document primarily consists of information entered by the shipping clerk in

Virginia in the Summer and Fall of 2005 relative to mature green tomatoes, plum tomatoes

and grape tomatoes.  

The additions to the pack out record made by Mr. Glenn or Mr. Meade approximate

5% of the 3,550 entries made.  The other 95% of entries were made by the shipping clerk

in Virginia in the Summer/Fall 2005.  What the pack outs tell us is the number of bins of

tomatoes brought to the packing house.  They tell us the field from which the tomatoes

came.  The field designation is important because the grower of the tomatoes is paid a

bonus based upon the number of tomatoes picked from his or her fields.  Picking any entry

at random, such as the one at the bottom of the first page, which is computer page 2, we

find a source number- - - we are dealing with the crop year 2006 and the transaction date

is August 15, 2005.  The date of the last update was August 24, 2005 and the transaction

date is again August 15, 2005.  The crop is being grown in Virginia and the field is BEN,

and from BEN was picked 131 bins of mature green tomatoes.  

This information would have been placed on a pack out.  From the pack out the

information is then placed on an invoice and the invoice is billed and the product shipped

and paid for by the client.  The information from the pack out and the invoice and the

amount from the client should correlate.  

SEMINIS/Monsanto spent a considerable amount of time hiring experts and

investigating the Kirkey system of EAST COAST for the Summer/Fall 2005 and thereafter.

Their statement that since a small amount of material was added to the pack outs in the

Fall of 2007 based upon the pick ticket data reviewed by Mr. Glenn and Mr. Meade that the

records have been altered is incorrect.  To simply say so does not mean it is true.
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SEMINIS complains that the original pack out data was not preserved.  It was.  All

data is added to the Kirkey system designates the name of the person coming into the

system and the time that the person added the data.  We know from Exhibit 4 to Rob

Meade’s Affidavit that on a few entries out of 3,550 that Mr. Glenn added data which gave

to us additional packing information regarding mature green tomatoes.  However, the

accuracy of the Meade data which was added to the pack out for 2005 can be proven.

When one compares the pick ticket data which would have come from the field through the

scale house to the pack out data, it matches.  When one compares the pack out data to

the invoice data, relative to product shipped to the wholesaler, the data matches.

What EAST COAST will be able to demonstrate to the trier of fact is that the mature

green tomatoes coming from various fields in Virginia from field to scale to packing house

to wholesaler match.  That yields from certain fields were dramatically less than other

fields.  The fields with dramatic reductions in yield were grown from transplants, grown

from seeds that were SEMINIS Lot No. 634258.  The other fields out of which excellent

yields were harvested were from other lots of Florida 47.

There are two excellent decisions in the Middle District that discuss the issue of

what constitutes spoilation.  The first is February, 2007 by Judge Spalding, 2007 WL

486633 (M.D. Fla.) and one by Judge Covington, 2007 WL 1716365 (M.D. Fla.).  Based

on these two decisions in the matters cited herein, there is no justification for any sanction

of any type or kind being issued against EAST COAST.  

The trier of fact will have the opportunity to hear all the facts in this cause.  What

EAST COAST seeks is a level playing field with SEMINIS at trial so each party may

present whatever relevant and probative evidence they have for their own particular side.
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For a short period of time, the pick out tickets involving Virginia were misplaced. 

Ultimately, the original pick ticket booklets were found so that an accurate source of

information is available.

There does not appear to be a cause of action for temporary negligent spoilation.

If a party was unable to obtain a document or entity for a period of time, at best the court

would give to that party a continuance and give them time to review the documents which

were lost and then found.  SEMINIS has not asked for same in this action.  SEMINIS

knows full well the pick ticket data which is Exhibit 1 to Mr. Meade’s Affidavit is completely

accurate.

SEMINIS emboldened by its success in the past with the Court decided to file

additional Motions.  All SEMINIS has is the right to make an argument to the trier of fact

that there was some change or alteration in records which materially affect the trial.  

Counsel believes when the jury is offered the truth regarding these documents they

will understand that the SEMINIS attack is nothing more than a collateral attack on an

immaterial issue to avoid facing issues relating to the latent defect in the seed causing loss,

injury or damage to EAST COAST BROKERS.

The Motion for Sanctions should be denied.

CERTIFICATE OF SERVICE

I HEREBY certify that a true and correct copy of the foregoing was furnished by

electronic mail from the U.S.D.C. Clerk’s Office on the above date, to Charles M. Greene,
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Esquire of the Law Offices of Charles M. Greene, 28 E. Washington Street, Orlando,

Florida 32801 on this 19  day of December, 2008.th

MARTIN LAW OFFICE

By    /s/ Michael D. Martin                       
     MICHAEL D. MARTIN
     Florida Bar No. 108530
     Post Office Box 367
     Lakeland, FL 33802-0367
     Attorney for Plaintiffs
     863-686-6700
     FAX: 863-687-2364
     E-MAIL: mike@martinpa.com
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