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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 

U & I CORPORATION, a foreign 
corporation, 
 
 Plaintiff, 
 
v. 
 
ADVANCED MEDICAL DESIGN, INC., a 
Florida corporation, 
 
 Defendant. 

 

Case No. No: 8:06-cv-02041-T-17EAJ 

 
 

DEFENDANT/COUNTERPLAINTIFF'S MOTION FOR SANCTIONS, MOTION TO 
COMPEL INSPECTION OF COMPUTER AND REQUEST FOR ORAL ARGUMENT  

WITH MEMORANDUM OF LAW IN SUPPORT 
 
 Defendant/Counterplaintiff, ADVANCED MEDICAL DESIGN, INC. ("AMD"), by and 

through its undersigned counsel and pursuant to Federal Rule of Civil Procedure 37, hereby files 

Defendant/Counterplaintiff's Motion for Sanctions and Motion to Compel Inspection Of 

Computer With Memorandum of Law and Support ("Motion"), and as grounds therefore states as 

follows:   

Factual Background 

1. On or about January 5, 2002, Plaintiff and Defendant entered into an agreement; 

on or about February 15, 2002 and August 27, 2003, Plaintiff and Defendant executed 

addendums to the agreement (collectively referred to as the “Contract”); both the agreement and 

addendums collectively created rights and obligations between the parties.  The Contract 

provided that U & I was to give AMD the right to exclusively develop a market for, and sell, 

certain products manufactured by U & I in the Caribbean, Mexico, Central and South America 
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("Latin America").  The products which AMD had the exclusive right to sell in Latin America 

under the Contract were: Optima Spinal System, Top Tightening Spinal System, Global Spinal 

Fixation System and all U & I Corporation Spinal and Trauma Products.  The products, 

including the OPTIMA Spinal System line of products, were essentially spinal implant products 

which were to be used for a portion of a patient's spine.  AMD was also granted a first right of 

refusal for all new products.  The Contract contained specific time frames for delivery of product 

and instruments.  Pursuant to the terms of the Contract, the Contract was to continue until 

December 31, 2007 and the Contract provided an automatic renewal period of two years.       

2. On October 16, 2006, U & I filed a  filed a Complaint against AMD asserting 

claims of Open Account, Breach of Contract, Account Stated and Unjust Enrichment.  AMD 

served a Counterclaim asserting two claims of Breach of Contract; one for breach of the 

obligations under the Contract based on, including, but not limited to, U & I's breach of the 

exclusivity clause and U & I's failure to deliver product and instrumentation; the other claim for 

Anticipatory Breach, based on U & I's giving another company, Zimmer Spine, the right to 

distribute Optima and other products worldwide and advising AMD of same and their intent to 

continue to allow Zimmer Spine the right to distribute the products.       

Procedural Facts  

3. Defendant/Counterplaintiff propounded its First Request For Production upon 

Plaintiff on January 19, 2007.   

4. Plaintiff/Counterdefendant requested and was granted a twenty (20) day extension 

to respond to Defendant's First Request For Production, and provided a response on March 14, 

2007, asserting many objections to the Requests and producing some documents.   

Case 8:06-cv-02041-EAK-EAJ   Document 41   Filed 08/28/07   Page 2 of 10 PageID 360



-3- 
 
 
{TP313610;1} 

5. As a result of the objections asserted and the minimal documents produced, 

counsel for AMD corresponded with counsel for U & I Corporation in an effort to resolve, 

without Court intervention, the dispute regarding U & I Corporation's  responses to Defendant's 

First Request For Production.  Ultimately those efforts failed, and AMD was required to file 

Defendant/Counterplaintiff's Motion To Compel Production of Documents and Privilege Log 

and For Entry of Protective Order and Memorandum of Law In Support ("Motion To Compel").   

6. The Court entered an Order on July 13, 2007, ordering the production of most of 

the documents AMD sought in its Motion To Compel.  The Court limited the production to 

documents from the year 2003 forward, and excepted from production scheduling reports as to 

"off prescription/custom use products."  Pursuant to the Court's Order the documents were to be 

produced by August 2, 2007.   

7. Despite the Court Order requiring U & I Corporation to produce all documents 

outlined in the Court Order, U & I Corporation failed to do so.  This is contrary to the assurance 

of counsel who promised U & I Corporation would produce all documents in compliance with 

this Court's Order, or would advise in writing or by Motion before the Court of its inability to do 

so.  A true and correct copy of the correspondence between counsel and illustrating U & I 

Corporation's assurances is attached here as Exhibit "A." 

8. Despite the fact that U & I Corporation has clearly violated the Court's Order, 

counsel for AMD attempted to work with counsel for U & I Corporation to obtain compliance 

with the Court's Order without seeking Court intervention.  Compliance has simply not occurred.   

9. While counsel for AMD has continued to receive documents since its telephone 

conference of August 7, 2007 with counsel for U & I Corporation, U & I Corporation continues 

to fail to produce documents clearly covered by this Court's Order.  U & I Corporation's failure 
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to comply with the Court's Order was specifically outlined in correspondence dated August 6, 

2007 and attached hereto as Exhibit "B", and in discussion with counsel for U & I Corporation 

on August 7, 2007.  Essentially, U & I Corporation continues to fail to produce almost every 

single attachment to every email produced, all 2004 emails1, executed copies of agreements with 

distributors including termination agreements, registration documents and documents submitted 

to governmental agencies for territories outside Latin America, internal correspondence, and 

legible copies of documents numbered 23463, 23351, 23485 and 23356, which appear to be 

critical documents outlining AMD's existing Contract with U & I Corporation and U & I 

Corporation's plans to breach the Contract in order to fulfill its new business plans with Zimmer 

Spine.  By way of example, document number 23351 is an appendix which appears to identify 

U & I Corporation's contracts with its distributors, the termination dates of those contracts, and 

U & I Corporation's plans to attempt to terminate some or all of those contracts prior to the 

actual termination date contracted for.  The copy of document number 23351 provided to AMD 

is unclear and it is not possible to fully comprehend the contents of the document; documents 

23463, 23485 and 23356 suffer from a similar problem.   

10. U & I Corporation has not produced 2004 emails saying simply they are 

"unloadable."  This  is a critical time frame in that it is this period when U & I Corporation 

increasingly failed to comply with its obligations to AMD and instead devoted its resources to 

fulfill its new business dealings with Zimmer Spine.  AMD requests that this Court compel U & I 

Corporation to produce the computer hard drives used by Sean Hur, Jay Jung and Mickey Gwak, 

the key agents of U & I Corporation in the dealings between U & I Corporation and AMD, 

 
1    Counsel for U & I Corporation states that the 2004 emails are "unloadable" in correspondence provided to 
counsel for AMD, and has failed to produce an adequate explanation of what efforts have been taken to retrieve this 
information or what it means by "unloadable."  Emails for the year 2003 have been produced by U & I Corporation.   
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which should contain the 2004 emails responsive to the Requests contained in Defendant's First 

Request For Production and the subject of every Request addressed by the Court in its Order.       

11. In addition, AMD seeks sanctions against U & I Corporation for its failure to 

comply with this Court's Order of July 13, 2007.  Specifically, AMD requests that the Court 

strike U & I Corporation's pleadings and to order:   

a. the following designated facts are established for the purposes of this 

action:   

(i) U & I Corporation entered into a worldwide distribution agreement 

with Zimmer Spine, which was contradictory to AMD's right to exclusive distribution in 

Latin America, and   

(ii) U & I Corporation engaged in a pattern of termination of 

distributorships, including that of AMD's distributorship, following its entering into an 

agreement with Zimmer Spine;   

b. U & I Corporation is prohibited from relying on the affirmative defenses 

asserted in response to AMD's counterclaims;   

c. U & I Corporation's Complaint and affirmative defenses stricken, 

dismissing the action against AMD or rendering a Default Judgment against U & I Corporation.   

Memorandum Of Law In Support 

Federal Rule of Civil Procedure 37(a) provides, in part, that if a party "fails to respond 

that inspection will be permitted as requested or fails to permit inspection as requested, the 

discovering party may move for an order compelling . . . inspection in accordance with the 

request."  Fed.R.Civ.P. 37(a)(2)(B).  As outlined in this Motion, U & I Corporation has failed to 

allow the inspection of U & I Corporation's documents as requested in AMD's First Request For 
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Production and as required by Order of this Court.  Specifically, U & I Corporation failed to 

produce all 2004 emails claiming they are unloadable, which emails are potentially responsive to 

every Request ordered to be produced, U & I Corporation produced almost every single email 

without an attachment which renders many of the documents produced meaningless, and U & I 

Corporation failed to produce all of the documents and complete documents responsive to 

AMD's Requests.  By way of example only, U & I Corporation produced an exhibit to a 410(k) 

application, but did not produce the actual application or the other exhibits to the application, 

despite U & I Corporation being ordered to produce all documents submitted to government 

agencies.  (These documents are critical as they will demonstrate products were being developed 

and prepared to market when at the same time their existence was wholly disputed by U & I 

Corporation, when AMD had rights to these products pursuant to the Contract.)  In addition, 

many documents were not provided at all, or were provided in their draft and unexecuted form.  

Accordingly, AMD must request that the Court enter an Order compelling the production of 

U & I Corporation's hard drives for inspection by an independent third party.  Specifically, AMD 

requests that the hard drives of Sean Hur, Jay Jung and Mickey Gwak, the primary agents of 

U & I Corporation who worked with AMD under the Contract between the parties, be shipped to 

the Middle District of Florida for inspection at U & I Corporation's expense.  AMD seeks this 

relief as a result of U & I Corporation's failure to produce documents contrary to the Order of 

this Court. 

Inspection of computer hard drives has been permitted in federal courts, and should be 

permitted in this instance based on U & I Corporation's claim that the 2004 documents are 

unloadable and their failure to comply with the Court's Order compelling them to produce certain 

documents.  See  In Re Ford Motor Co., 345 F. 3d 1315 (11th Cir. 2003) (stating at times, perhaps 
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due to improper conduct on the part of the responding party, the requesting party may itself need 

to check a data compilation in a computer database); Floeter v. City Of Orlando, WL 1000306 

(M.D. Fla., Apr. 14, 2006) (suggesting that if a showing can be made that the requested 

information contained on the computer hard drives has not been produced, inspection of the hard 

drive may be warranted); Thielen v. Buongiorno USA, Inc., WL 465680 (W.D. Mich., Feb. 8, 

2007) (granting motion to compel inspection of hard drive, subject to procedures and limitations 

to the inspection).  AMD requests that this inspection be subject to protocol established by the 

Court and in an effort to protect the divulging of confidential and non-responsive information, 

such as incorporating into any Order compelling production that the third party inspector should 

only seek to retrieve information outlined in the Court's Order of July 13, 2007, as clarified in 

AMD's First Request for Production.           

 In support of sanctions against U & I Corporation, Rule 37(b)(2) provides if a party 

fails to obey an order entered under Rule 26(f), the court in which the action is pending may 

make such orders in regard to the failure as are just, and among others the following: 

A. An order that the matters regarding which the order was made or 
any other designated facts shall be taken to be established for the purposes of the 
action in accordance with the claim of the party obtaining the order;   

B. An order refusing to allow the disobedient party to support or 
oppose designated claims or defenses, or prohibiting that party from introducing 
designated matters in evidence; 

C. An order striking out pleadings or parts thereof, or staying further 
proceedings until the order is obeyed, or dismissing the action or proceeding or 
any part thereof, or rendering a judgment by default against the disobedient party; 

Fed.R.Civ.P. Rule 37(b)(2).  U & I Corporation was on notice of AMD's discovery requests 

since early 2007, and was advised of its absolute obligation to provide the documents on July 13, 

2007 pursuant to this Court's Order.  AMD delayed filing its Motion for Sanctions, despite the 
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passing of the twenty (20) days deadline for U & I Corporation to produce the documents, in an 

effort to have U & I Corporation comply with the Court's Order.  U & I Corporation continues to 

fail to comply with the Order and has verbalized no date for compliance despite the numerous 

correspondence between counsel for the parties.  U & I Corporation maintains it is continuing to 

review documents, yet provides no date or promise of full compliance or further production.   

Rule 37(b)(2) grants the Court broad authority in sanctioning a party for failure to comply 

with a court order to provide discovery.  Gratton v. Great Am. Communications, 178 F.3d 1373, 

1374 (11th Cir. 1999).  U & I Corporation failed to timely and fully comply with the Court's 

Order and has not identified when it will comply with the Court's Order, if ever.  In fact, it 

appears U & I Corporation never intends to produce any 2004 emails which could potentially be 

responsive to every Request the Court ordered U & I Corporation to produce.  This is despite the 

issue never being raised by U & I Corporation in response to AMD's discovery requests or in its 

response to AMD's Motion to Compel.  Indeed, U & I Corporation first took the position that it 

did not have access to the 2004 emails on August 9, 2007, over six months after the discovery 

requests were served and after the date for compliance with the Court's Order of July 13, 2007.  

U & I Corporation appears to have acted without regard to the deadline or parameters of 

production set by the Court, and continues to fail to provide a timeline for its compliance with 

the Court Order and the documents necessary to AMD in this case.   

WHEREFORE, Defendant/Counterplaintiff Advanced Medical Design, Inc. seeks to 

compel the production of U & I Corporation's hard drives and seeks an order sanctioning U & I 

Corporation as outlined in paragraph (11) above, seeks all fees and costs associated with this 

Motion, and for such other and further relief as the  Court deems just and appropriate. 
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REQUEST FOR ORAL ARGUMENT 

AMD requests oral argument on these issues and estimates thirty (30) minutes is 

sufficient time for the Court to obtain additional information to make its ruling.      

LOCAL RULE 3.01 CERTIFICATION 

Counsel for AMD attempted to resolve the matters contained in this Motion via written 

correspondence and telephone conference with counsel for U & I Corporation.  Counsel for 

AMD and counsel for U & I Corporation spoke on the telephone on August 7, 2007, regarding 

AMD filing a Motion For Sanctions if the requested documents were not provided; however, the 

items outlined in this Motion have still not been produced by U & I Corporation.  The parties 

have also exchanged numerous correspondence on the issue.  Counsel for AMD further advised 

counsel for U & I Corporation of its intent to seek inspection of U & I Corporation's hard drives 

if the required documents were not provided, and AMD has repeatedly advised U & I 

Corporation of its intent to file a Motion for Sanctions, but U & I Corporation still fails to 

produce or agree to produce the documents and the issues remain unresolved.         

      Respectfully submitted,  
 
 
 

s/ Chaila Restall________ 
      L. Joseph Shaheen, Jr. 
      Florida Bar No. 212385 

joseph.shaheen@akerman.com 
      Chaila D. Restall 
      Florida Bar No. 581771 
      chaila.restall@akerman.com 
      AKERMAN SENTERFITT 
      401 E. Jackson Street, Suite 1700 
      Tampa, FL  33602 
      Telephone:  813-209-5027 
      Facsimile:  (813) 223-2837 
      Attorneys for Defendant/Counterplaintiff,  

Advanced Medical Design, Inc. 
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CERTIFICATE OF SERVICE 
 

I hereby certify that a copy of the foregoing was sent via CM/ECF this 28th day of 

August, 2007 to attorney for Plaintiff/Counterdefendant, Paul K. Silverberg, Silverberg & 

Associates, P.A., 2665 Executive Park Drive, Suite 2, Weston, FL 33331. 

 
       
      s/ Chaila Restall     
      Chaila D. Restall 
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