
   
 

 
UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF FLORIDA 
Tampa Division 

 
U&I CORPORATION, a foreign corporation, 
 
 Plaintiff, 
v.       CASE NO. 8:06-cv-02041-T-17EAJ 
 
ADVANCED MEDICAL DESIGN, INC., 
a Florida corporation, 
 
 Defendant. 
__________________________________/ 
 

PLAINTIFF’S/COUNTERDEFENDANT’S RESPONSE TO 
DEFENDANT/COUNTERPLAINTIFF’S MOTION FOR FIRST AND SECOND  

PROTECTIVE ORDER AND MOTION FOR SANCTIONS 
 

Plaintiff/Counterdefendant, U & I Corporation (“U&I), through undersigned counsel and 

pursuant to Fed.R.Civ.P. 26 and 37, hereby responds to Defendant/Counterplaintiff’s First and 

Second Motion For Protective Order and Motion for Sanctions (the “Motions to Protective 

Order”) and in support states: 

 

BACKGROUND 

Plaintiff is a South Korean manufacturing and distribution medical device company 

based in Seoul, South Korea.  Undersigned counsel’s client contacts are all, except one, based in 

Korea, which has an 11 hour time difference and is across the Date Line.  U&I’s distribution 

business model has been to engage third party distributors familiar with the industry, language, 

geography and medical regulations for distribution of its products.  U&I contracted with AMD 

for Latin America distribution of its products as generally detailed in the Complaint.  U&I 

terminated its contractual agreement with AMD and sued in this action for failure to pay its 

outstanding balance of over USD$300,000 to U&I in 2005 and 2006.  Defendant has 

counterclaimed on the basis of the same contract for alleged breach and anticipatory breach.  
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Defendant/Counter-Plaintiff’s Counterclaim and legal theory appear to allege a worldwide 

scheme of U&I to terminate its distributors, which would involve current and former distributors 

of U&I from Minneapolis to Europe to South Africa, and witnesses in Korea.   

 

PROCEDURAL FACTS 

This action was filed on October 16, 2006 and answered on November 13, 2006.  The 

Case Management and Scheduling Order was entered on January 8, 2007.  On May 31, 2007, 

Defendant/Counter-Plaintiff filed its unopposed Motion for Leave of Court to file its Amended 

Counterclaim in order to add a party to the above style case and undersigned accepted service for 

the new party on June 15, 2007.   

During such time and continuing through this present day the parties have only 

exchanged written discovery and neither party has conducted a deposition in this matter.  The 

original discovery cutoff was August 15, 2007, which was extended once to December 10, 2007.  

Trial is not currently scheduled nor has notice been given to set for trial, while the dispositive 

motion deadline is not until January 21, 2008.   

 

ARGUMENT 

 In reviewing the Motions for Protective Order, AMD’s counsel attempts to spin that 

undersigned has been uncooperative, acting without regard to the Court’s orders and holding up 

the discovery in this case to case undue delay.  However, the record dealing with the latest issues 

in depositions and cooperation clearly shows otherwise.  As raised in Motion for Limited 

Continuance to Complete Discovery (Doc. # 82), undersigned has attempted for months to set 

the depositions in this matter to draw the matter to conclusion and fully prepare for trial.   

As stated therein, if the deposition of AMD was properly coordinated based on at least 

the written requests by undersigned on October 26, 2007, November 2, 2007, November 30, 
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2007, December 4, 2007 and December 10, 2007, the subject discovery could have been timely 

requested and scheduled per the cutoff.  Clearly, AMD’s counsel statement in its Second Motion 

for Protective Order that “Instead, Plaintiff requested deposition dates in December for AMD at 

a time when counsel was not available” is not consistent with their failure to coordinate a date 

and forcing their waste of resources in filing a protective order.  All of the discovery that is 

subject to the Motions for Protective Order is directly linked to taking the first deposition of 

AMD’s representative.  Not only is their cry of wasted of resources contradicted by their lack of 

cooperation, but they have wasted U&I’s resources in filing this response and should be 

sanctioned for the very lack of cooperation (October 26, 2007, November 2, 2007, November 30, 

2007, December 4, 2007 and December 10, 2007) and the filing of these motions1.   

 AMD’s counsel also attempts to state in their December Second Motion for Protective 

Order that “U&I even now does not offer AMD an informed witness.  They contend that Sean 

Hur … is no longer with U&I and unable to be produced by U&I.”  Based on their initial request 

for a U&I corporate representative under Rule 30b6, U&I offered and made available in Tampa, 

Mr. Jay Jung, VP of U&I, who is in charge of U&I’s international business and business 

development.  AMD wanted a specific witness by name Mr. Sean Hur in Tampa, Florida, who at 

all material times lived (undersigned believes he still lives) in South Korea, a person who was 

not a corporate executive officer of the Company, but was available for deposition in Korea as a 

witness of U&I during his employment.  Back in October 2007, after we informed AMD in 

writing that Mr. Hur was no longer with U&I, AMD changed the story to U&I is not offering the 

“only U&I witness with knowledge of the critical issues.”  AMD had every opportunity to take 

Mr. Hur’s deposition in Korea (live or via phone) or request from the Court that he be forced to 

                                            
1 The issue of the location of the production of documents for the non-party subpoenas was previously agreed to 

be modified without the need of any filing of the Motions for Protective Order. 
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travel to Tampa from Korea.  This was AMD’s strategic decision and not to blame on U&I as 

attempted. 

As to a proper use of resources, it is AMD’s broad request for productions that have 

caused the production and/or identification of over 10,000 documents from U&I to AMD and 

both parties resources to coordinate and review the same.  As to the subject discovery, Motions 

for Protective Order and Motion for Limited Continuance to Complete Discovery, U&I has 

sought the depositions of AMD’s corporate representative, its expert (one financial expert on 

speculative future lost profits), Third Request for Production and non-party subpoenas on its 

affirmative defenses.  Relevant to both the Third Request for Production and non-party discovery 

on replacement products, competing products, unclean hands and similar issues requested in this 

discovery is U&I’s Fourth Affirmative Defense on replacement products and Third Affirmative 

Defense for mitigation.  Further, U&I’s subpoena to third parties call for documents that would 

be related to AMD’s sale of other products that would reduce its claims for damages and bolster 

U&I’s affirmative defenses.  If AMD was selling replacement product, its claim for future lost 

profits would be dramatically reduced by the very sale of the replacement product, which is 

center issue to AMD’s counterclaim and U&I’s Third and Fourth Affirmative Defense.  U&I’s 

Second Affirmative Defense related to anticipatory breach may be supported by AMD’s selling 

“knock-off” or otherwise patent infringing copies of U&I’s products, which were the subject of 

the contract at hand and damages claimed by AMD.    

 As to the alleged failure to serve a copy of the non-party subpoenas on AMD, 

undersigned’s legal assistant responsible for production and service of the subject subpoenas 

Sheryl Attaway states that she mailed a copy of the subject non-party subpoenas to AMD’s 

counsel directed to both L. Joseph Shaheen, Jr. and Chaila Restall.  In support of the same, 

undersigned has check its postage log and the same identifies at least two mailings to AMD, 

which would appear to encompass the written discovery and  non-party subpoenas.  A true and 
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correct copy of Sheryl Attaway’s affidavit to the mailing of the non-party subpoenas to AMD’s 

counsel is attached and incorporated as Exhibit “A”.  This was clearly not an intentional act by 

U&I to AMD as it was well known that the registered agent for several (six) of the subject 

subpoena’s is related to AMD (its registered agent and expert in this case).  No less, AMD was 

not harmed but the delay, if any, in notice and as soon as AMD’s counsel made undersigned 

aware of the same, it was immediately sent in its entirety to AMD’s counsel, again. 

As U&I served expert interrogatories and additional interrogatories on AMD on 

December 10, 2007, undersigned previously agreed to withdraw the same to avoid any additional 

costs or burden in exchange for taking the deposition as requested of AMD and AMD’s expert. 

 Although U&I acted in good faith in diligent pursuing the depositions on at least October 

26, 2007, November 2, 2007, November 30, 2007, December 4, 2007 and December 10, 2007,  

AMD’s counsel was clear that it would not partake in deposition discovery until the pending 

production from U&I and Zimmer was completed (per November 7, 2007 e-mail) and should not 

be able to avail protection from the Court under its Motions for Protective Order by this delay 

and as no prejudice can be raised by its own interest in delaying the depositions of AMD 

corporate representative and its expert, the Third Request for Production and non-party 

subpoenas.  All the requested discovery subject herein could have been timely pursued if AMD’s 

deposition was properly coordinated and taken, and thereby bringing these issues and matters to 

light.  

 As no trial date has been noticed or set, no party is prejudiced any claim of delay or 

untimeliness.    
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Local Rule 3.01(g) Certification  

Counsel have discussed these issues previously and have partially agreed as detailed 

above and where unable to agree on the balance.  

 Respectfully submitted, 
 
 By: s/Paul K. Silverberg_________  
                                                                  Paul K. Silverberg, Esq. 
           Fla. Bar No. 147877 
                      SILVERBERG & ASSOCIATES, P.A. 
           Trial Counsel for Plaintiff 
                      2665 Executive Park Drive, Suite 2 
           Weston, Florida 33331 
           (954) 384-0998 tel. 
           (954) 384-5390 fax. 
                       psilverberg@pkslegal.com email 
 
 
 
 

CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that a true and correct copy of the foregoing was filed 

electronically by using the CM/ECF system and has been furnished using the same this 31st day 

of December, 2007 to L. Joseph Shaheen, Jr., Esq. and Chaila D. Restall, Esq., Akerman 

Senterfitt, 1700 SunTrust Financial Centre, 401 E. Jackson Street, Tampa, Florida  33602. 

 
      By: s/Paul K. Silverberg_________ 
       Paul K. Silverberg 
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