
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OP FLORIDA

(Miami Division)

Case No. I:16-cv-23573-COOKE/TORRES

AH BISCAYNE INVESTOR,
LLC,

Plaintiff,

vs.

1'UN PROPERTIES, LLC,

Defendant.

CORRECTED REPLY MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT'S
MOTION TO COMPEL EXPEDITED PRODUCTION OF IMPROPERLY
REDACTED AND WITHHELD DOCUMENTS ET'. IECF No. 861 AND

MEMORANDUM OF LAW IN OPPOSITION TO PLAINTIFF'S CROSS-MOTION TO
COMPEL DEFENDANT'S PRODUCTION OF

WITHHELD DOCUMENTS [ECF No. 89l

Defendant 1" Sun Properties, LLC ("1"Sun" or "Defendant" ) submits this Reply

Memorandum of Law In Support of its Motion to Compel Production of Improperly

Redacted and Withheld Documents Or, In the Alternative, for Appointment of a Special

Master to Review Plaintiff AH Biscayne Investor, LLC's Improperly Redacted and

Withheld Documents (the "Motion" ) and this Memorandum of Law In Opposition to

PlaintifFs Cross-Motion to Compel Defendant's Production of Withheld Documents (the

"Cross-Motion.")

L Rep/y Memorandum ofLaw In Support ofthe Motion.

As a threshold mater, 1"Sun notes that Plaintiff AH Biscayne Investor, LLC ("AH

Biscayne" or "PlaintifF') does not oppose 1" Sun's request for in camera review of the

challenged documents withheld on a claim of privilege. In fact, PlaintifFs Opposition to

Defendant's Motion to Compel ("Opposition" ) [ECF No. 89] only reinforces the clear and

obvious need for an independent, expedited in camera examination of AH Biscayne's

redacted and withheld documents.
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Fixst, AH Biscayne admits in its Opposition that it improperly withheM at least 40

emails as part of its blanket assertion of privilege over the communications of Mr. William

Coiinolly. See Opposition, at "2. Second, in footnote 3, and without quantification as to the

magnitude, AH Biscayne admits it improperly withheld documents involving a lawyer with

substantial business duties, Fred Weber, "that do not discuss legal advice from Mr,

Connolly." Opposition, at *4 n.3. Third, in footnote 3 and again without tluanti6cation as

to the magnitude, AH Biscayne concedes that it must "withdrawI] its pxivilege claim with

respect to a number of additional documents that were 'inadvertently inelmfed'n its

privilege log." Id. (emphasis added). Fourth, in footnote 4, AH Biscayne agrees to produce

10 additional emails improperly inchzded on its privilege log, See Opposition, at *7 n.4.

Fifth, and finally, AH Biscayne admits it also "inadvertently withheM" additional

"documents containing communications with 1st San." Opposition, at *7 (emphasis

added),'espite this dizzying array of concessions of admitted abuse of its privilege log-

something AH Biscayne categorically denied when 1" Sun met and conferred with AH

Biscayne's counsel before filing the Moron to Compel - Plaintiffs Opposition persists in

asserting legally unsupportable and disingenuous positions regarding the balance of the

documents challenged by Plaintiff.

First, Plaintiff's Opposition is founded on a gross and disingenuous characterization

of the role of Mr. William Connolly in the Plaintiff entity, in this litigation, and in the

underlying transaction —which are directly contradicted by other filings made by Plaintiff in

this case and by the fact that Plaintiff has now conceded that over 200+ emails authored. by

Mr. Connolly relate to non-legal matters. In light of these contradictions, Plaintiff's blanket

assextion of a pxivilege over the vast bulk of the rest of Mr. Connolly's communications begs

for judicial in camera review.'econd., AH Biscayne brazenly refuses to produce internal

communications exchanged between the principal architects of AH Biscayne's strategy with

Despite an immediate request that all these emails (now withdrawn from a claim of privilege) be produced
forthwith as the parties have depositions next week, Plaintiff as of the filing of this Reply still has not

roduced any of the admittedly non-privileged documents improperly withheld.

Because AH Biscayne concedes that —at a minimum - Mr. Connolly was playing a "dual role" of business

persona and legal advisor, each of Mr. Connolly's withheld emails "must be perused to see whether" there was a
rendering of legal advice in the blanket assertion of privilege. In re Seroquel Prod, Iiab. I.itlg,, No. 6:06-md-l769-
Orl-22DAB, 2008 WL l995058, at ~2 (M,D, Fla. May 7, 2009).
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respect to the underlying real estate project, father and son, Ivan and Maurice I&aufman. See

Opposition, at **5-7. This is despite the fact that Ivan and Maurice Kaufman are non-

lawyers whose documents and communications are prima facie not privileged and the fact

that Ivan and Maurice Kaufman are the key players whose actions bear directly on the core

issues in dispute in this case. See Affidavit of Pasquale Guliano ("Guliano Aff ") f[f( 6-7,

attached hereto as Exhibit "A." Third, PlaintifFs Opposition - without citation to any

authority —now refuses to produce admittedly non-privileged external communications with

third parties Ocean Bank and Gxeenberg Traurig because AH Biscayne now claims that

"pursuant to the parties agreement" these emails were withheld "because they contained

confidential information about individual investors in AH Biscayne and related entities."

Opposition, at *7. Plaintiff AH Biscayne makes this assertion even though it cites to no

evidence of such an agreement and none exists.

Plaintiffs'pposition, far from rebutting Defendants'otion, concedes abuse by

Plaintiff of its privilege log, provides shifting justifications for wrongfuHy withholding

relevant, non-privileged communications exchanged with third parties, and exhibits a

demonstrable lack of candor about Mx. ConnoHy's role in AH Biscayne. These glaring flaws

in PlaintifFs Opposition further strengthens 1st Sun Motion to Compel and should only

heighten this Court's skepticism of the legally untenable argument that AH Biscayne persists

in asserting to continue withholding vast numbers of improperly withheld documents.

A. AH Biscayne Grossly Mischaracterixes the Role and Duties Of
William Connolly.

PlaintifFs Opposition begins with the blanket assertion that "Mr. ConnoHy is an in-

house attorney for AH Biscayne." Opposition, at *4 (citing to Mr, ConnoHy's supportmg

afMavit), This factual assertion becomes the foundation on which the remainder of

PlaintifFs Opposition is founded. However, this foundation —and PlaintifFs argument fox

continuing to assert a broad assertion over Mx. ConnoHy's intexnal cornmumcations with

his business coHeagues —crumbles upon critical examination of this factu al lynchpin

assertion. First, Mr. ConnoHy's affidavit submitted in support of PlaintifFs Opposition

stands in stark contrast with the affidavit the same Mr, Connolly and the same plaintifFs

counsel put before this Court just three weeks ago in support of their pending Motion for
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Partial Summary Judgement, in which Mr. Connolly swore under oath that, in addition to

his role as in house counsel, he is a "Special Member of plaintiff AH Biscayne," See

Affidavit of William Connolly, dated May 9, 2017, j( I attached hereto as Exhibit "B,"The

fact that Mr. Connolly and PlaintifFs counsel would submit dueling affidavits from Mr.

Connolly within three weeks of each other that characterize his role differently and

selectively (to suit their particular purposes at the time) speaks volumes about the sincerity

behind AH Biscayne's continued assertion that Mr. Connolly role in the underlying

transaction was as a "legal advisor." Second, Mr. Connolly also is the sole individual that

swore to each and every factual allegation in Plaintiffs Verified Complaint, which he

attested. See PlaintifFs Verified Complaint, dated August 18, 2016 IECP No. lj. Third, 1"

Sun has submitted herewith the Affidavit of Pasquale Guliano, in which Mr. Guliano, who

played an integral role in the underlying real estate project and in interfacing with AH

Biscayne on behalf of 1"Sun, attests to the broad extent of Mr. Connolly's non-legal duties.

See Guliano Aff. f~ 5. Mr. Guliano testifies he interacted with Mr. Connolly on business

matters ranging from negotiating debt coverage ratios, ownership transfers, and unavailable

delays in the underlying real estate project. See Guliano Aff. $ 5. Fourth, as if these facts did

not already conclusively establish that Mr. Connolly played a "dual role" —at best —within

Plaintiff with respect to the transactions at issue in this case, the fact that Plaintiff has now

be~udgingly withdrawn the privilege from over 200+ of Mr, ConnoHy's email

commumcations that admittedly deal with purely business considerations should suggest to

this Court that Plaintiff is selectively invoking the attorney-client privilege to withhold from

discovery critical internal communications about the negotiations of the Second Side Letter

Amendment to the parties Agreement, which forms an essential part of the underlying

dispute.

PlaintifFs Opposition offers no response as to why AH Biscayne redacted or

withheld only approximately 200 internal documents dated during the nearly twelve

months between July 1, 2015 and July I, 2016. But, for the six weeks between July I,

2016 and August 18, 2016 —the critical window during which the parties negotiated,

executed, and ™plemented.the threeIage Second Side Letter Amendment which is at the

core of the dispute between PlaintifF and Defendant —AH Biscayne withheld or redacted
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approximately 640 intexnal communications.

Nor does AH Biscayne offer any rebuttal for the highly suspicious fact that other

than approximately 40 internal emails that discussed mundane topics — such as, for

ex™pie,"Does 4 pm work" For a conference call —AH Biscayne produced zero (0) internal

emails between Jely 1, 2016 and August 18, 2016. This highly suspect withholding of

relevant discovery during a critical mme period in the parties dealings with each other was

accomplished by AH Biscayne systematically copying in-house counsel on internal emails

and then categorically asserting a blanket attorney-client privilege whenever an email

involved in-house counsel regardless of whether the subject matter of the exnail was in fact

related to the rendering of legal advice. AH Biscayne's Opposition does not dispute that this

blanket assertion of the privilege occurred even when the email was not directe&1 to, or

sent by, the in-hoese lawyer. In fact, of the 214 documents AH Biscayne actually produced

from the file of in-house corpoxate counsel William Connolly between July 1, 2016 and

August 18, 2016, only about 5 were unredacted, internal communications.

1"Sun's Motion challenges this systematic redacting and withholding of documents

when an "in-house counsel," such as Mr. Connolly, is clearly "performing a non-legal role."

Motion, at "10.Mr. Connolly himself does not dispute that he provided business advice to

AH Biscayne's principals, and admits under oath in the affidavit offered in support of

PlaintifFs Opposition that he provides business advice to AH Biscayne in the form of

"allocation of assets, assumption of business risk, and general business affairsI.]" Affidavit

of William Connolly, ECF No. 89-2, at ]t 3. The bxeadth of Mr. Connolly's involvement in

AH Biscayne's business is further evidenced by the fact that he verified AH Biscayne's

operative complaint in this case, and. serves as AH Biscayne's only percipient witness in

support of its recency filed Motion for Partial Sumxnary Judgment.'ee PlaintifFs Motion

for Paxtial Summary Judgment and Incorporated Memoxandum of Law, ECF No. 77. Yet

AH Biscayne shields more than 93% of AH Biscayne's internal communications during the

' is improper for AH Biscayne to advance Mr. Connolly's affidavit testimony in support of its Motion for
Partial Summary Judgment and then shield the vast majority of his internal communications on the basis of
t'e attorney-client privilege. See, eg,, In re Grand Jury Proceedings, 219 F.3d 175, 182 {2dCir. 2000) {"We have

stated ...that fairness considerations arise when the party attempts to use the privilege both as a 'shield and
sword,'").
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cxitical time 6 week period between July 1, 2016 and August 18, 2016, often only because

Mr. Connolly is copied on the communication,

The burden of demonstrating a pxivilege applies to a paxticular communication is on

the proponent of the privilege, who must establish the existence of the privilege by a

preponderance of the evidence. See id; see also Maplevvood Partners, I,P. v. Indian Harbor Ins,

Co., 295 F.R.D. 550, 584 (S.D. Fla. 2013) (citing United States v. Noriega, 917 F.2d 1543,

1550 (11th Cir. 1990)). AH Biscayne has failed to carry its burden entirely, for the reasons

discussed above, and particularly under the heightened review standard enunciated by the

Florida Supreme Court in Southern Bell Tel, &0 Tel. Co. v. Deason, 632 So. 2d 1377, 1383 (Fla,

1994) ("[T]ominimize the threat of corporations cloaking information with the attorney-

chent privilege in order to avoid discovery, claims of the privilege in the corporate context

will be subjected to a heightened level of scrutiny,"), This Couxt should accordingly order

that AH Biscayne produce all redacted or withheld internal documents or, at a minimum,

conduct an immediate in camera review of each redacted or withheld
document,'.

AH Biscayne Refuses to Produce Internal Communications
Exchanged Between Non-I,awyers Principals, Including —Critically
—Maurice and Ivan Kaufman.

Maurice and Ivan Kaufman are AH Biscayne's principal executives and decision-

makers, See Guliano Aff, fl 6, AH Biscayne is owned and contxolled by vaxious Kaufman

family trusts and subsidiaries or afNiates of Arbor Realty Trust, Inc., a New York Stock

Exchange-listed company headed by I(aufman family patriarch, Ivan Kaufman. Id. at f[f[ 6-

7, Ivan Kaufman's son, Maurice, was anointed by his fathex to oversee AH Biscayne's day-

to-day development of the underlying real estate project at issue in this case. Id. However,

Ivan xetained the key decision-making authority over all major decisions and was in charge

of all critical negotiations, Id. at fi 6, For that very reason, conversations between Maurice

and Ivan Kaufman —who are non-lawyers —are the m.ost likely to bear directly upon the

core issues in this litigation.

The assextion of the attorney-client privilege by AH Biscayne as to nearly all

'he urgeucy of Defendant's request is underscored by the fact that the parties have critical depositiou
discovery scheduled iu less than 10 days iu New Yorkl
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communications between Maurice and Ivan Kaufman is improper on its face. Without

citing any testimonial evidence —in clear contravention of this Court*s directive to include

"sworn evidence supporting the privilege" —AH Biscayne refuses to produce ernails

exchanged between Maurice and Ivan Kaufman'n the ground that the subject matter of

their discussions related to the drafting of the Second Side Letter Amendment. See, e.g.,

Plaintiff's Opposition and Cross-Motion, ECF No. 89, at *6 (Privilege log entries 1707 and

1710 relate to emails between Ivan Kaufman and Maurice Kaufman concerning an email

"received from outside counsel," about the drafting of the Second Side Letter Amendment).

Even if AH Biscayne's self-serving description of the email between Maurice and Ivan

Kaufman is accepted as true, the withheld email would not be privileged because it is

insufficient to merely assert that the subject matter of a withheld communication —which

would otherwise not be privileged —somehow relates to a legal matter. See Hardy v. N Y,

NeT4s, 114 F.R.D. 633, 643-44 (S.D,N.Y. 1987) ("IT]he business aspects of the decision are

not protected simply because legal considerations are also involved,").'n order to be

withheld, the communication itself —that is, the communication between two non-lawyers

Maurice and Ivan —must be made for the "primary or predominant purpose" of seeking or

rendering "legal advice or assistance." In re Seroquel, 2008 WL 1995058, at *2, AH Biscayne

has failed to carry its burden to demonstrate, by a preponderance of the evidence, that all of

the withheld communications between Maurice and Ivan Kaufman —and other non-lawyers

—are immune from discovery, Southern Bell Telephone d'c Telegraph Co. t. Deason, 632 So. 2d

1377 (Fla. 1994) (citing $ 90.502, Fla, Stat.) (the burden of demonstrating that a privilege

applies to a particular communication is on the proponent of the privilege, who must

establish the existence of the privilege by a preponderance of the evidence); see also

Maplewood Partners, L.P. v. Indian Harbor Ins. Co., 295 F.R.D. 550, 584 (S.D. Fla. 2013)

(citing United States x Noriega, 917 F.2d 1543, 1550 (11th Cir. 1990)). Furthermore, any

doubts mast resolved in favor of disclosure of the communication daring the coarse of

discovery. See MapleM ood Partners, 295 F.R.D. at 583 (Because the attorney-client privilege

obstructs the truth-6nding process, it is narrowly constmed.). Each of AH Biscayne's

'aurice Kaufman's deposition is scheduled for June 14,2017 in New York City.
Shnilarly, if the communication can be redacted to exclude the revelation of any alleged attorney advice, the

remainder of the emails that relate to business mattes and decisions are discoverable.
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communications should accordingly be produced to 1"Sun ox, at a minimum, individually

analyzed to determine if each was made for the primary or predominant purpose of seeking

legal advice.

C. AH Biscayne's Opposition Continues to Improperly Withhold from
Production External Communications with G-reenberg Tranrig and
Ocean Bank on the Unilateral and New Assertion of a Non-Existent
Agreement to Withhold Confidential and Proprietary Information
from Discovery.

AH Biscayne continues to refuse to produce documents it exchanged with third

parties Ocean Bank and Greenberg Traurig LLP, but reverses course on its basis for doing

so. In its privilege log, AH Biscayne asserted the attorney-client privilege to redact or

withhold documents exchanged with Ocean Bank and Greenberg Traurig, LLP. In its

Opposition, AH Biscayne asserts —for the erst time —that each of the emails exchanged

with Ocean Bank or Gxeenberg Traurig, LLP were "redacted or withheld because they

contained confidential information about individual investors in AH Biscayne and its

related entities." Citing no evidence, AH Biscayne then claims that these non-privileged.

external communications with third parities were withheld based on a non-existent

agreement between the parties. And citing no authority, AH Biscayne merely asserts in

conclusory fashion that these withheld and redacted documents need not even be identi6ed

on a log at all. See Opposition, at *7.

Unsurprisingly, AH Biscayne cites no authority for this patently absurd position.

There is no agreement between the parties in this case —or entered order —that relieves AH

Biscayne of its standard discovery obligation to produce responsive, non-privilege

documents. To the contrary, early in this case this Court entered a Stipulated Protective

Order specifically to govern the production of "proprietary or sensitive business or personal

information" between the parties. See Stipulated Protective Order, RCF No. 57. The very

purpose of the Stipulated Protective Order was to permit the production of confidential and

proprietary documents with a designation of "CONFIDENTIAL." Now, AH Biscayne

disregards this stipulation of the parties, the resulting Court order, and the established

protocol for protecting the production of the sensitive or confidential content or attachments

to otherwise discoverable communications and instead unilaterally asserts a right to
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withhold these documents from production (and not even log what it is withholding). 'H
Biscayne's admission that it wrongfully invoked the attorney client privilege in the first place

in withholding this broad category of documents and its brazen assertion of a false and

unilateral right to now withhold otherwise discoverable materials on the basis of a non-

existent and undocumented "agreement" justifies immediate sanction and rebuke. Each and

every non-privileged withheld communications with third parties, Ocean Banks and

Greenberg Traurig, should be produced to 1"Sun forthwith in accordance with the terms of

the Stipulated Protective Order.

II. Opposition to Plaintiffs Cross-Motion to Compel Defendant's Production of Withheld

Documents.

AH Biscayne's cross-motion to compel should be denied for failure to comply with

Federal Rule of Civil Procedure 37(a)(1) and Local Rule 7.1(a)(3)(A)~ A motion for an order

compelling discovery "must include a certification that the movant has in good faith

conferred or attempted to confer with the person or party ...in an effort to obtain [the

discovery] without court action." FFD. R. Clv. P. 37(a)(1), In the Southern District of

Florida, Local Rule 7.1(a)(3)(A) expands this meet-and-confer requirement to all motions,

except specific motions explicitly identified in the text of the rule. See LOCAL RULE

7.1(a)(3)(A) ("Prior to filing any motion in a civil case ~ ~ ~ counsel for the movant shall

confer (orally or in writing), or make reasonable effort to confer (orally or in writing), with

all parties ., who may be affected by the relief sought in the motion in a good faith effort to

resolve by agreement the issues to be raised in the mobon,"),

AH Biscayne's cross-motion does not have a certificate of consultation. Counsel for

AH Biscayne never attempted to meet and confer with counsel for 1"Sun regarding any

chanenged entries in 1"Sun's privilege log. In this instance, it is particularly appropriate to

deny AH Biscayne's cross-motion becatise AH Biscayne seeks production of "38 internal

emails containing commumcations with [1"Sun's] managing director, Pasquale Guhano."

Opposition, at *8. AH Biscayne's Cross-Motion in footnote 7 at page 8 of the Opposition

This Court also entered an Agreed Order on January 10, 20l7, which permitted non-parties Ocean Bank and

Greenberg Traurig, LLP to redact certain financial information. Nothing in the Agreed Order addresses Defendant's

discovery to AH Biscayne. Moreover, nothing in the Agreed Order allowed even Ocean Bank or Greenberg Traurig
to withhold documents unilaterally without identifying the withheld documents on a log.

V)NDM2 AND PARTNERS l 119WASHINGTONAVESUITE402 ) MIAMI BEACH FLORIDA,33139 I INFO@DIAZFARTNERS.COM ) T: (305)704-3200

Case 1:16-cv-23573-MGC   Document 91   Entered on FLSD Docket 06/05/2017   Page 9 of 12



puxports to identify by entry numbers the challenged 38 emails. See Opposition, at *8 n.7.

However, 1"Sun's privilege log does not identify each log entry by numbex. As best counsel

fox l." Sun can discern, AH Biscayne added its own nuxnbers to 1" Sun's privilege log.

Exhibit 1 to AH Biscayne's Cross-Motion does not contain these log entry numbers, and the

log entry numbers identified in the Cross-Motion do not properly correspond to the entries

AH Biscayne purports to challenge in its Cross-Motion. 1"Sun accordingly believes counsel

for AH Biscayne made an error when it inserted its own entry numbers onto 1" Sun'

privilege log. 1" Sun Properties properly added numbers to its internal version of the

privilege log and at least 30 of the emails identified. in AH Biscayne's Opposition are

communications with outside counsel, and not "internal emails" as suggested in PlaintifFs

Cross-Motion. Accordingly, the failure of AH Biscayne's counsel to meet and confer before

filing its cross-motion renders PlaintifF s cross motion both proceduxally infirm and

factually incorrect.

This Court should DENY the cross motion for failure to comply with the Local

Rules and order PlaintifFs counsel to meet-and-confer with Defendant's counsel to

determine whether there is a dispute that is ripe for judicial intervention AH Biscayne's

cross-motion should be denied without prejudice to AH Biscayne re-filing its motion after 1"

Sun has had an opportunity to review the entries AH Biscayne is challenging,

WHEREFORE, 1"Sun respectfully requests that the Court (i) conduct an in camera

review of each internal communication redacted or withheld by AH Biscayne and (ii) enter

an order compelling immediate production of each and every non-privileged withheld

communications with third parties, Ocean Banks and Greenberg Traurig, in accoxdance

with the terms of the Stipulated Protective Order. In the alternative, 1" Sun respectfully

requests the Court enter an order appointing a special master to conduct an in camera review

of each document redacted or withheld by AH Biscayne and make a Report and

Recommendation to this Court on whether each document was properly redacted or

withheld fxom production.

PlaintifFs Cross-Motion should be denied without prejudice.

10
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Respectfully submitted,

VM DIAZ 4 PARTNERS, LLC
Counsel for Defendant 1"Sun Properties, LLC
119Washington Avenue, Suite 402
Miami Beach, Florida 33139
Telephone: (305) 704-3200
Facsimile: (305) 538-4928

By: /s/ Victor M. Diaz
Victor M. Diaz, Jr,, Hsq,
Florida Bar No. 503800
victonkdiazpartners, con
Jason B, Sherry, Esq.
Florida Bar No, 102218
isherrv Cjc,diazpartners.corn
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CKRTIFICATK OF SKRVICK

WE HEREBY CERTIFY that on this 5'ay of June 20l7 a true and correct copy of the

foregoing docLanent was served via electronic mail to all counsel of record.

By: /s/ Victor M. Diaz
Victor M. Diaz, Jr,, Esq.
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