
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

ORLANDO DIVISION

ADVANTOR SYSTEMS CORPORATION,
a Florida corporation,

Plaintiff,
v. Case No. 6:14-cv-533-ORL-31 DAB

DRS TECHNICAL SERVICES, INC., a Maryland
corporation,

Defendant.
_________________________________________/

DEFENDANT’S OPPOSITION TO PLAINTIFF’S MOTION FOR SANCTIONS

Defendant, DRS Technical Services, Inc. (“DRS” or “Company”), files this

Memorandum in Opposition to Plaintiff, Advantor Systems Corporation’s (“Advantor”),

Motion for Sanctions and Evidentiary Hearing. Dkt. 40.

PRELIMINARY STATEMENT AND RELEVANT FACTS

The SPAWAR Bid and Award

In July 2013, DRS received one of only a few invitations to bid on a new contract with

SPAWAR to provide services related to the maintenance of intrusion detection systems located

on Air Force bases across the country. Coen Aff. ¶¶ 5-6, 12.1 Advantor is one of several

manufacturers of intrusion detection equipment located on some Air Force bases covered by the

SPAWAR contract. Id. ¶¶ 8-9. DRS, in preparation for submitting its bid, entered into Non-

Disclosure Agreements (NDA) with several manufacturers to obtain pricing for possible

inclusion in its bid. Id. ¶¶ 8-10. Advantor was one such company and the NDA was signed on

July 17, 2013. Id. ¶ 11. Advantor, ultimately, failed to provide DRS with any useful pricing

1 “Coen Aff. ¶__” refers to the Affidavit of Joseph Coen attached hereto as Exhibit “A.”
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information, failed to comply with the bidding process, and the pricing it eventually proposed to

DRS, on the eve of the bid deadline, was cost prohibitive, monopolistic, and would have

ensured DRS’s failure at the bid stage. Id. ¶¶ 17-18. DRS declined to submit Advantor’s pricing

with its bid. Id. DRS was awarded the SPAWAR contract. Id. ¶20.

The NDA between DRS and Advantor provided that for one year, “neither party shall

knowingly or actively seek to hire any employee of the other party. This restriction shall not

prohibit either party from hiring any person as a result of the use of an independent employment

agency …. or as a result of the use of a general solicitation (such as an advertisement) not

specifically directed to the employees of the other party.” Dkt. 32, Ex. A. After SPAWAR

awarded the contract to DRS, the Company was tasked with filling approximately 60 electronic

technician jobs across the country. Coen Aff. ¶¶ 7, 30. DRS virtually “flooded the market” with

job advertisements. In response, DRS hired 3 people who worked at Advantor. Id. at 7, 30, 35.

Greg Larson and the November 22, 2013 “Demand Letter”

One of the three Advantor employees who responded to DRS’s job advertisements and

was ultimately hired was Greg Larson. Technically, Larson’s date of hire was November 18,

2013. Larson Ex. 91, ¶7.2 However, Larson relocated from Florida to Oklahoma and did not

arrive at his assigned Air Force base until December 2, 2013. Larson 201, 237-238. Larson

received a DRS-issued laptop on November 21, 2013. Id. at 199.

On November 22, 2013, days after Larson’s hire, Advantor’s counsel, Greg McNeill,

sent DRS a letter claiming that DRS’s hire of Larson violated a non-compete agreement between

2 “Larson ___.” refers to the transcript of Greg Larson and exhibits. A copy of Larson’s deposition transcript
excerpts, along with the cited exhibits are being filed with this opposition, with the exception of exhibits that
Advantor will be filing under seal in accordance with the Parties’ Confidentiality Agreement. As such, some of the
exhibits have not yet been included in the Notice of Filing but have been referenced herein.
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Larson and Advantor and “may violate” the terms of the NDA (“Larson Demand Letter”). Dkt.

40, Ex. B-1. The letter made the following specific demands of DRS:

Demand is hereby made that DRS immediately terminate its relationship
with Mr. Larson, provide Advantor with written notice of such termination,
and take all steps necessary to identify, preserve (without alteration), and
return to Advantor all confidential and/or proprietary information of
Advantor ....

The Larson Demand Letter did not contain a general litigation hold, i.e. a request that other

documents, paper or electronic, be preserved. Id. McNeill only requested that all confidential or

proprietary information of Advantor be preserved and the information returned. Id.

Larson’s Termination and Return of files

DRS, immediately commenced an investigation and quickly learned that Larson had e-

mailed, unsolicited, documents to two DRS employees, prior to his hire, in an effort to impress the

DRS recruiter and manager in his aggressive bid for employment at DRS.3 Coen Aff. ¶¶ 52, 60-

63. DRS confirmed the two (2) recipients (Recruiter, Vanessa Morrison and ESS Program

Manager, Joseph Coen) did not use or send the documents to anyone at DRS other than in-

house legal counsel as part of the investigation. Coen Aff. ¶¶ 60-63. DRS did not know

whether the attachments were confidential but complied with Advantor’s demands in an

abundance of caution. On December 10, 2013, just days after arriving on base, DRS fired

Larson. Pursuant to its standard operating procedures, DRS processed his termination including

the retrieval and reformatting of his laptop computer. Torrico Aff. ¶7.4 The laptop was

reformatted on December 12, 2013, and re-issued to a new employee on January 6, 2014. Id.

3 Larson sent two emails to Morrison containing photographs: Larson Ex. 19-20 and three additional emails to
Morrison containing Power Point presentations. Larson Exs. 21-24. Two additional emails were sent to Coen with
the attachments. Larson Exs. 38-39.
4 “Torrico Aff. __” refers to the Affidavit of Jose Luis Torrico, Jr., attached hereto as Exhibit “B.”
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Due to his relocation and travel schedule, Larson only used the laptop for 3 to 5 days. Larson

236-237.

In addition to Larson’s termination, DRS’s in-house legal counsel, Blake Guy,

communicated candidly with Advantor counsel, Greg McNeill, about the electronic documents

found and Advantor’s preferences for disposition. Dkt. 40, Ex. B-2. Between December 30th

and January 16, 2014, McNeill and Guy communicated about the documents and Advantor’s

request that DRS sign an affidavit in which DRS would certify the destruction of the email

attachments. Dkt. 40, Exs. B-2, B-3, & B-5. Advantor was also interested in DRS’s recent hire

of John Ellfeldt. Dkt. 40, Ex. B-3. On January 10th, Guy provided McNeill with information

about Ellfeldt and assured McNeill he would return the documents requested the following

week. Id. On January 13, 2014, Guy, by overnight delivery, returned the paper copies of the

Larson documents and explained these documents had been e-mailed to Morrison and Coen.

Dkt. 40, Ex. B-5. Guy further informed Advantor that neither Morrison nor Coen forwarded

these documents to anyone else other than Guy. Id. McNeill e-mailed Guy on January 16th,

acknowledged receipt, thanked him for the documents, and asked about the status of the

affidavit requested. The January 16-17, 2014, e-mails between Guy and McNeill are attached

hereto as Ex. “C.” Although Guy and McNeill discussed the proposed affidavit the following

week, DRS ultimately did not sign an affidavit and DRS, having satisfied each of the original

demands in the Larson Demand Letter, considered the issue closed.

The March 24, 2014 Elledge Demand Letter

On March 24, 2014, almost 4 months after the Larson Demand Letter from McNeill and

over 2 months after the Larson documents were returned to Advantor, DRS received

correspondence from Brandon Elledge on behalf of Advantor (the “Elledge Demand Letter”).
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Dkt. 40, Ex. K. The Elledge Demand Letter attached a draft Complaint against DRS. Id; Dkt. 1.

The analysis of the pending motion requires critical review of Advantor’s allegations in the

Complaint. Advantor alleged DRS breached the NDA with Advantor by “actively seek[ing] to

hire other Advantor personnel in violation of and interference with the no-hire clause of the

NDA.” Dkt. 1, ¶ 39. The Complaint focused entirely on alleged misconduct by DRS in the hiring

of Larson, Ellfeldt and Axel Alvarez (all formerly employed with Advantor). Id. The Complaint

did not allege any misappropriation or misuse of confidential information provided by anyone,

including Larson. Id. Most important to this motion, Advantor, for the first time, made a general

demand for preservation of all documents that “are potentially relevant to the issues in this

matter.” Dkt. 40, Ex. K. The Complaint was filed on April 3, 2014. Dkt. 1.

Advantor’s Claims Against DRS

In its Motion for Sanctions, Advantor seeks an adverse inference instruction against

DRS as a sanction for spoliation. Spoliation is alleged to have occurred on or about December

12, 2013, when DRS reformatted Larson’s computer and later reissued it to another employee.

This lawsuit was filed four months later on April 3, 2014. Advantor alleges DRS had a pre-

litigation duty to preserve all of the information on that laptop, and DRS intentionally, and in

bad faith, breached that duty by its reformatting and reissuance two days after Larson was fired.

While the Court must examine several issues relevant to this Motion, the most essential

is whether DRS, the Court or anyone would anticipate that any evidence relevant to Advantor’s

claims of improper hiring, as alleged in its Complaint, would exist on the DRS laptop computer

that Larson used for 3 to 5 days. In order to file this Motion and fulfill its Rule 11 obligations,

Advantor must allege the laptop contained relevant and crucial information. Without that single

allegation, the Motion fails. Importantly, and critically so, Advantor’s Motion contains no
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supporting evidence that: (1) Larson maintained evidence on his DRS-issued laptop that was

relevant or crucial to Advantor’s claims, or (2) Larson stored anything on his DRS-issued laptop

belonging to Advantor that he later gave to DRS.

Advantor attached, as support for its Motion, the Affidavit of Larson dated March 28,

2014. Dkt. 40, Ex. C. However, none of the statements in Larson’s March Affidavit are relevant

to this motion. Id. Notably missing is any evidence that Larson used his DRS-issued laptop to

store information about his hire by DRS or kept any confidential or proprietary information on

the laptop that was then shared with DRS. Despite having access to Larson and obtaining his

Affidavit, Advantor’s argument is based upon pure speculation. Specifically, Advantor argues

that Larson may have provided additional Advantor confidential documents to DRS which could

have been on his DRS-issued laptop or might have saved confidential information on his DRS-

issued laptop.

Advantor’s Motion is devoid of any support for the extreme relief it is requesting. It was

that much more shocking for DRS to learn, after Advantor filed this Motion, that Advantor

possessed, but had not produced, an earlier Affidavit from Larson, dated January 27, 2014,

written in his own words (as opposed to those penned by Advantor’s lawyers), which completely

contradicts Larson’s later March Affidavit but more importantly, the basis for this motion.

Larson Ex. 8-9.

The January 27, 2014 Affidavit of Greg Larson

On January 27, 2014, Larson, after receiving a form affidavit with blanks from

Advantor’s attorney, completed the affidavit, with two Annexures. Larson Ex. 8-9. In the

January Affidavit, Larson stated, in relevant part, that: (1) he only sent, via e-mail, the documents

already identified to Advantor (and which DRS returned), (2) he did not consider the documents
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to be confidential as they were publically accessible or taken word for word from manufacturer’s

manuals, (3) he did not distribute any information or documents to any other person, and (4)

nothing he sent was proprietary to Advantor. Id. Advantor did not produce this Affidavit until

well after its Motion was filed and after Larson was initially scheduled to be deposed in October

2104 (10 months after Advantor originally took possession of the January Affidavit).

Larson’s Deposition Testimony

Larson was deposed on November 18 and 19, 2014. During his deposition, he testified

consistently with his January Affidavit. A summary of key testimony is as follows:

The Documents Larson Sent Prior to his Hire

 Larson did not give DRS confidential and proprietary documents from Advantor.
Larson 54 – 56, 68.

 The information Larson sent “was readily available from the manufacturers, it was not
specific to Advantor equipment, there’s two Power Points. Each Power Point contained
information taken straight from the manuals of the equipment manufacturers who were
not Advantor. I basically copied them word for word, so there was nothing in there
about Advantor’s secrets or how to do Advantor’s secret work. I provided it as a proof
that I could do good work...” Larson 56, 65, 70-76, 125-127.

 Larson identifies three Power Points he sent to DRS before his employment. They did
not contain confidential or proprietary information. Larson 76-78, Ex. 9. Several of the
files Larson sent to DRS were photographs, 2 just of him. Larson 122-123, Exs. 19, 20.

 No one at DRS asked Larson to send any documents. He sent them to DRS trying to
solicit employment. Larson 127-128, 132.

 The information Larson sent to DRS was public knowledge. Larson 68-69.

 DRS Manager Joe Coen emailed Larson and instructed him not to send DRS any
proprietary information belonging to Advantor. Larson 64, 160-162, Ex. 37.

 Larson’s emails with DRS about his hire were sent from his Advantor computer. Larson
50-51.

Larson’s DRS-issued Laptop

 Larson did not load Advantor information on his DRS-issued laptop. Larson 312.

 No one other than Larson ever accessed his DRS-issued laptop. Larson 313.

 Larson had some discs and manuals when he left Advantor but did not give anything to
DRS and returned them all to Advantor. The documents were in transit from Florida to
Oklahoma the entire time he worked for DRS. Larson 71, 76-81, 294-295.
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 The file names found in Larson’s DRS-issued laptop were names of documents which
were created by the government or entities other than Advantor and which are publicly
available or given to him by the U.S. Air Force. Larson 220-226, 228-232, 251-271, Exs.
77-89.

 Larson did not share any of the documents he saved on his DRS-issued laptop with
anyone at DRS. Larson stated in an e-mail to Advantor: “So if you read this correctly, I
only worked for [DRS] for two weeks before being terminated and I sent them nothing
because they flat out ignored me up until firing me. Advantor can rest assured that DRS
does not have their manuals or documents, at least not from me.” Larson 441, Ex. 108.

 Larson only used his DRS-issued laptop for 3 days. Larson 237.

 Between November 20, 2013 and December 10, 2013, when he returned it, Larson saved
documents on his DRS-issued laptop that he needed for his job. Larson 237.

 Larson reviewed the list of documents found on his DRS-issued laptop by Advantor’s
expert, Mr. Sun. Each of the documents identified on the list were either obtained by
Larson from the internet, given to him by someone on the Air Force base, were
authored or created by a non-Advantor entity such as the government, or related to
Advantor’s legal case against him. Larson 251-271, Exs. 77-89.

 Other than the list of documents identified by Advantor and DRS’s forensic experts,
which were shown to him during his deposition, Larson does not recall saving any other
documents to his DRS-issued laptop in the few days he used it and did not believe any
of the documents were confidential, proprietary or constituted trade secrets of Advantor.
Larson 246.

 Larson never told anyone that he had additional information on his laptop and no one
ever asked him. Larson 247. Larson spoke to Advantor’s attorneys three or four times
and they did not ask him what he had on his laptop. Larson 247, 249.

 Larson’s DRS-issued laptop was retrieved on December 10, 2013 by DRS. Larson 236.

Larson’s Affidavits

 Larson gave Advantor a sworn statement on January 27, 2014, stating he did not give
DRS any confidential documents. Larson Ex. 9. Advantor filed a lawsuit against Larson
on February 5, 2014, seeking in part, money damages against him. Larson Ex. 11.
Larson gave Advantor two (2) additional Affidavits on March 28 and April 10, 2014,
which stated, in part, that he did give DRS any confidential and proprietary information.
Dkt. 40, Ex. C; Larson Ex. 91. Advantor dismissed the Complaint against Larson, without
prejudice, on April 16, 2014. Larson 273-278, 304, 306, 427, Ex. 106.

 Advantor dismissed its Complaint against Larson 6 days after his Affidavit because he
“cooperated” with them. Larson 306, 434-439, 442-452, Ex. 108.

 When asked if his statement in his March 28, 2014 Affidavit, that he “sent her certain
Advantor proprietary training manuals and other information” was directly contradictory
to his January 27th Affidavit, Larson stated “I’m not going to answer that. I’ll take the
Fifth Amendment on that if you are going to try to come after me. I don’t – I didn’t
write this.” Larson 281-282. From Larson’s point of view, nothing he sent to DRS was
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proprietary. Id. When asked why he signed a sworn statement stating the information
was proprietary, Larson stated “Yeah, people sign stuff all the time, so…..” Larson 282.

Despite Larson’s January Affidavit, and his sworn testimony that he gave nothing to

DRS other than the files already identified, and that there was nothing on his laptop from

Advantor that he saved or shared with anyone at DRS (and all of which were created or

obtained from the government or other organizations) Advantor is maintaining this Motion for

Sanctions.

DRS’s Standard Operating Procedure to Reissue Laptops to New Employees

Advantor must rely on one fact to support this Motion: after Larson’s termination, DRS

reformatted and reissued his computer to another employee pursuant to DRS’s routine and

standard procedure. As per standard procedure, DRS issued Larson a previously used DRS

laptop upon commencing his employment with DRS. Larson barely used it as he was traveling

by car from Florida to Oklahoma from November 21, 2013 until December 1, 2013. Id. at 237-

238. Larson testified DRS-issued laptop did not work well; he barely used it, and was only on

base with him for three (3) days. Id. Larson ultimately met his supervisor, Chris Cummings, in

Oklahoma City, on December 10, 2013, at which time his employment was terminated. Id.

Larson’s DRS-issued laptop was retrieved by Cummings and, per procedure, sent to the IT

Department.

Jose Torrico, Jr., of DRS’s IT Department, received the laptop on or about December

11 or 12, 2013. Torrico Aff. ¶7. Torrico is the Help Desk Technician located at DRS’s

headquarters in Herndon, Virginia. Id. ¶ 2. His duties include what DRS calls the off-boarding and

in-boarding of company computers, which is what they call the procedure of recycling company

computers to different employees. Id. ¶¶4-5. The procedure always involves the reformatting of

Case 6:14-cv-00533-GAP-GJK   Document 56   Filed 12/05/14   Page 9 of 28 PageID 670



10

a returned computer, and reinstallation of the then current standard disk image, which includes

the operating system and suite of programs appropriate for the business line to which the

computer is assigned. Id. ¶5. The computer is also reconfigured for the new employee, with

appropriate network sign-ons and permissions. Id.

Torrico followed all of the standard, normal procedures for the off-boarding and in-boarding

of the Larson laptop. Id. ¶¶7, 8. Upon receipt of the machine by express delivery, he immediately

verified from the stickers on the computer that it was the expected machine, which for this

computer was: DSHRN1360, Asset Tag# BHHV3Q1. Id. ¶7. Torrico did not otherwise inspect

the laptop or any of the contents on the disk drive. Id. After verifying that he had the right

machine, Torrico next implemented the standard procedures and prepared the computer for

reissuance to another employee. Id. On December 12, 2013, Torrico turned the computer on,

noting that it booted properly, and inserted his standard disk to connect to the network for the

reformatting and reinstall. Id. He began the procedure by reformatting the hard drive, which only

took two minutes, and then immediately installed the then current image with the operating

system and standard suite of programs. Id. He then began configuring the accounts for this

computer. On December 13, 2013, Torrico completed his work assigning new computer log-in

accounts for the computer. Id. The final configuration for the next employee assigned this

computer, J.A. Martin, was completed sometime between January 2, 2014, and January 6, 2014.

Id. These activities took approximately ninety minutes, as reported by Torrico in the closure of

the Help-Ticket. Id. ¶7, Ex. B.

All instructions to recycle the Larson laptop came in the usual manner for DRS IT in the

form of Help-Desk tickets. Torrico did not receive any other written or verbal communications

by anyone, including Guy or any other person, concerning the laptop. Torrico followed standard
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IT protocols in every way to prepare the laptop for reissue. Mr. Torrico recalls nothing out of

the ordinary concerning his work with this computer. Torrico Aff. ¶¶ 7-9.

DRS follows these standard procedures for both security concerns -- to be sure the

computer had not been contaminated by viruses -- and for IT efficiency. Torrico Aff. ¶8. The

IT Department is charged with maintaining these computers and must ensure that the latest

software is installed and that the laptop does not contain any other programs or data before

reissue to another employee. Id. As per standard procedure, the data on a laptop for a non-senior

management employee such as Larson was not backed up or saved before the laptop was

reissued. Id. ¶10.

LEGAL ARGUMENT

I. The Issues Before the Court

The questions before the Court are (1) whether a pre-litigation duty to preserve the

laptop issued to Larson existed at the time of its reformatting and reinstall on December 12,

2013; (2) if a duty to preserve the laptop existed on or about December 12, 2013, whether the

facts establish bad faith spoliation by DRS; and (3) whether an evidentiary hearing is necessary.

II. General Principles

There is always “a pervasive risk that electronic information will be lost during

the course of litigation, whether through inadvertence, intentional spoliation or failure to

institute and properly implement a litigation hold.” Orbit One Commc'ns, Inc. v. Numerex Corp., 271

F.R.D. 429, 431 (S.D.N.Y. 2010). The law does not demand perfection of efforts in

preservation of ESI, but does demand reasonable efforts, proportionate to the case. See, e.g.,

Rimkus Consulting Grp. v. Cammarata, 688 F.Supp. 2d 598, 613 (S.D. Tex. 2010) (Rules require that

the parties engage in “reasonable efforts” - what is reasonable “depends on whether what was
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done – or not done – was proportional to that case…”).

An adverse inference can be drawn from a party’s failure to preserve evidence only when

the absence of that evidence is predicated on bad faith; thus, negligence in losing or destroying

records is not enough for an adverse inference, as “‘it does not sustain an inference of

consciousness of a weak case.’” Bashir v. Amtrak, 119 F.3d 929, 931 (11th Cir. 1997) (quoting

Vick v. Texas Emp’t Comm’n, 514 F.2d 734, 737 (5th Cir. 1975)). A Court should not infer that

missing evidence is unfavorable unless the circumstances surrounding the evidence’s absence

indicate bad faith. Id. The facts here show reasonable, proportionate efforts, and do not rise to

the level of negligence, much less bad faith. There is no basis for the imposition of any

sanctions against DRS, much less the adverse inference sanction demanded by Plaintiff.

“Spoliation” is the “intentional destruction, mutilation, alteration, or concealment of

evidence.” Black’s Law Dictionary 1203 (9th ed. 2009). Federal law, not state law, controls the

imposition of sanctions for failure to preserve evidence in a diversity case. See Flury v. Daimler

Chrysler Corp., 427 F.3d 939, 944 (11th Cir. 2005), cert. denied, 126 S. Ct. 2967 (2006). Although

federal law governs, the Court may look to state law for guidance to the extent it is consistent

with federal law. Managed Care Solutions, Inc. v. Essent Healthcare, Inc., 736 F. Supp. 2d 1317, 1322

(S.D. Fla. 2010).

The moving party has the burden of proof of spoliation. “[T]he party seeking [spoliation]

sanctions must prove... first, that the missing evidence existed at one time; second, that the

alleged spoliator had a duty to preserve the evidence; and third, that the evidence was crucial to

the movant being able to prove its prima facie case or defense.” Walter v. Carnival Corp., 2010

U.S. Dist. LEXIS 74307, at *5 (S.D. Fla. 2010) (citing Floeter v. City of Orlando, 2007 U.S. Dist.

LEXIS 9527, at *5 (M.D. Fla. 2007)). Even if all three elements are met, “[a] party’s failure to
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preserve evidence rises to the level of sanctionable spoliation ‘only where the absences of that

evidence is predicated on bad faith,’ such as where a party purposely loses or destroys relevant

evidence.” Id. at *2 (citing Bashir, 119 F.3d at 931).

If direct evidence of bad faith is unavailable, the moving party may establish bad faith

through circumstantial evidence. Id.; see also Atl. Sea Co., S.A. v. Anais Worldwide Shipping,

Inc., 2010 U.S. Dist. LEXIS 65262, at *5 (S.D. Fla. 2010) (noting that where the movant “offer[s]

no direct evidence of bad faith, ... this Court must assess the circumstantial evidence of bad faith

under the standard set forth in Calixto.”). The following factors provide circumstantial evidence

of bad faith: (1) evidence once existed that could fairly be supposed to have been material to the

proof or defense of a claim at issue in the case; (2) the spoliating party engaged in an affirmative

act causing the evidence to be lost; (3) the spoliating party did so while it knew or should have

known of its duty to preserve the evidence; and (4) the affirmative act causing the loss cannot be

credibly explained as not involving bad faith by the reason proffered by the spoliator.

Walter, 2010 U.S. Dist. LEXIS 74307, at *6 (citing Calixto v. Watson Bowman Acme Corp., 2009

U.S. Dist. LEXIS 111659, at *44-45 (S.D. Fla. 2009)). The party seeking the sanctions must

establish all four factors where there is no direct evidence of bad faith. Calixto, 2009 U.S. Dist.

LEXIS 111659, at *44-45 (“in this Circuit, bad faith may be found on circumstantial evidence

where all of the [aforementioned] hallmarks are present”).

Plaintiff has failed to establish any of the factors necessary to justify the imposition of

sanctions against Defendant for its failure to preserve all ESI on the Larson laptop.

III. The Duty to Preserve Larson’s Laptop Did Not Exist on December 12, 2013

Federal law governing the triggering of a pre-litigation duty to preserve is somewhat

vague. The duty arises when a party reasonably anticipates litigation. Point Blank Solutions, Inc. v. Toyobo
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Am., Inc., 2011 U.S. Dist. LEXIS 42239, at *36 (S.D. Fla. 2011). Under these circumstances it is

appropriate for the court to look to Florida law for guidance on the duty timing issue. Florida

law does not favor the imposition of a broad pre-litigation duty to preserve, but instead typically

finds the duty triggered when there is a statute, contract, or discovery request. See Gayer v. Fine

Line Constr. & Elec., Inc., 970 So.2d 424, 426 (Fla. 4th DCA 2007); Royal v. Sunalliance v. Lauderdale

Marine Center, 877 So.2nd. 843, 845 (Fla. 4th DCA 2004). Also see Floeter, 2007 U.S. Dist. LEXIS

9527 (questioned duty to preserve hard drive before the suit was filed).

Under the facts here, it was not reasonable for DRS to assume on December 12, 2013,

that it would be sued by Advantor, and that all ESI on the Larson laptop should be preserved as

relevant evidence. In making this analysis the Court should refrain from the benefit of

hindsight, and look at the facts then known to DRS. The timeline below summarizes the key

facts relevant to this determination.

7/16/13 11/18 11/21 11/22 12/10 12/12 12/16 1/6/14 1/13/14 3/24/14 4 /3/14
|_______|_______|_____|________|________|_______|________|__________|_______________|______________|

NDA Larson DRS Demand Larson Laptop DRS Laptop DRS Confirms 1st Preservation Complaint
Hired Laptop Letter Fired Formatted Confirms Reissued Compliance Demand Served

Rec. by & Laptop Docs, and Returns
Larson Taken Tenders Docs

Return

Advantor’s November 22 letter addressed Larson’s hiring and asked DRS to terminate

his employment and return whatever information he sent to DRS. DRS promptly terminated

Larson’s employment and returned the documents Larson sent to DRS while applying for

employment. A reasonable person could conclude, since DRS complied wholly with Advantor’s

demands, that litigation was unlikely. Without the benefit of hindsight, it is reasonable to

conclude DRS did not have a duty on December 12, 2013, to preserve the laptop assigned to

Larson for less than three weeks (and used for only 3 days). The November demand letter did
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not make a general demand for preservation, but only demanded preservation of alleged

confidential information sent by Larson and return of the documents, all of which DRS did.

Moreover, Advantor was insistent that DRS certify that any files brought by Larson were

destroyed. Although DRS had no reason to believe any relevant information was contained on

Larson’s DRS-issued laptop, the reformatting of the laptop was entirely consistent with Advantor’s

demands to destroy any potential Advantor documents. If the reformatting and reinstall did

overwrite and destroy any Advantor documents (and there is no evidence of that), this pre-suit

action was, again, wholly compliant with the pre-suit demands of Advantor’s attorneys to return

such information and destroy it.

Identifying the boundaries of the duty to preserve evidence involves two related

inquiries: when does the duty to preserve evidence attach and what must be preserved. Zubulake v.

UBS Warburg LLC, 220 F.R.D. 212, 216 (S.D.N.Y.2003). Given the circumstances of this case it

would be unreasonable to extend the boundaries to include all ESI on Larson’s DRS-issued

laptop before the first preservation demand letter of March 24, 2014. Since the laptop was

reformatted on December 12, 2014, three months and twelve days before that demand, DRS’s

action did not breach a duty to preserve. Compare this with the situation decided by this Court

in Optowave where a strong preservation demand letter was sent on May 9, 2005, and the ESI was

intentionally destroyed to hide evidence almost a year later, in April 2006. Optowave Co., Ltd. v.

Nikitin, 2006 U.S. Dist. LEXIS 81345 (M.D. Fla. 2006).

Even if DRS was under a pre-litigation duty to preserve all relevant information, the scope

of that duty, both the when and the what, should be reasonable and proportionate to then

foreseeable litigation. Rimkus Consulting Grp., Inc., 688 F. Supp. 2d at 613. It does not require a

company to preserve everything without limit. E.I. du Pont de Nemours & Co. v. Kolon Indus.,
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Inc., 2011 U.S. Dist. LEXIS 45888 at *32 (E.D. Va. 2011) (citing to Zubulake, 220 F.R.D. at 217

(“recognizing the threat or anticipation of litigation, litigants are not required to ‘preserve every

shred of paper, every e-mail or electronic document, and every back up tape,’ for ‘[s]uch a rule

would cripple large corporations.’”)).

The undisputed evidence shows the DRS-issued laptop was reformatted and reinstalled

in accordance with the routine, good-faith standard operation of DRS’s electronic information

system. Such good faith actions are expressly protected from sanctions under Rule 37(e) Federal

Rules of Civil Procedure. See also Wilson v. Wal-Mart Stores, Inc., 2008 U.S. Dist. LEXIS 88429, at *8

(M.D. Fla. 2008) (footnote omitted) (citing Matya v. Dexter Corp., 2006 U.S. Dist. LEXIS 18358,

at *11 (W.D.N.Y. 2006) (“[a] party is not guilty of spoliation when it destroys documents as part

of its regular business practices and is unaware of their potential relevance to litigation.”); Floeter,

2007 U.S. Dist. LEXIS 9527, at *7 (denying the plaintiff's request for spoliation sanctions against

the defendant city where “[t]he evidence established that the overwriting of server backup tapes

was done as part of a long-standing city practice.” Same as to wiping a city computer hard

drive.). There was simply no pre-litigation duty to preserve the Larson laptop on December 12,

2013 because the when and what triggers did not apply to the laptop and this is where the analysis

should end.

IV. No Relevant Information was Lost by the Laptop Reformatting

Should the Court continue the analysis, it must next consider the other elements of

Plaintiff’s prima facie case for spoliation: that the missing evidence existed at one time; was crucial

to the movant being able to prove its case; and the destruction of evidence was done in bad

faith. Plaintiff fails on each count. There is no evidence that relevant information to the current

lawsuit was lost when the laptop was reformatted. To the contrary, the evidence shows that the
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laptop did not contain any evidence that is relevant to Advantor’s claims. Advantor’s complaint

alleges breach of an NDA by the unlawful hiring of Larson and two other Advantor employees.

The issues in this case concern the alleged unlawful hiring under the NDA. The material facts all

occurred before Larson was hired. During that relevant time period Larson was an Advantor

employee using an Advantor computer, not a DRS computer. Larson did not begin using the

DRS computer until well after he was hired and only for a few days. If any computer had

information relevant to this case it would be the Advantor laptop Larson had at the time of his

hiring by DRS, not the DRS laptop he later acquired.

The Plaintiff’s allegations that ESI relevant to the current claims existed on the laptop

DRS issued to Larson are based on speculation and unreasonable assumptions that are

inconsistent with the sworn testimony of Larson, the only person who knows what he put on the DRS-

issued laptop and what he shared. Advantor is simply incapable of meeting its burden to produce

hard evidence that evidence relevant to the claims in this case actually existed at one time on the

Larson laptop and was destroyed when it was reformatted. Point Blank Solutions, Inc., 2011 U.S.

Dist. LEXIS 42239, at *67. Instead, the evidence supports DRS’s position that the Larson

laptop had no evidentiary value whatsoever to the dispute between the parties. As set forth

above, Larson swore in an Affidavit, and later in a deposition, that: (1) he did not save any

Advantor documents to his DRS-issued laptop, (2) he did not provide any confidential

documents to DRS and certainly not after his hire, (3) that the documents he saved on his DRS-

issued laptop were provided or created by the government, not by Advantor, and were all public

knowledge. Advantor knew prior to making this motion and obviously knows now that there

was no information on the Larson laptop that was relevant or crucial to its claims against DRS,

yet insisted on maintaining this Motion.
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Moreover, the forensic examination of the Larson laptop did not uncover any evidence

of Advantor proprietary documents or of intentional destruction of evidence. It merely showed

that the Larson laptop was reformatted and reinstalled, just as DRS has consistently maintained.5

Most importantly, all of Larson’s email was preserved because it was stored on the DRS

Microsoft Exchange server, not the laptop. This Motion only concerns imaginary “relevant”

evidence that was supposedly only on Larson’s laptop. The e-mail, attachments, and calendars of

everyone in DRS who may have had communications with Larson, or were in anyway involved

in this dispute (regarding Larson’s hire), were preserved by the actual collection of these

documents and forwarding to the national e-discovery vendor retained by DRS (Kroll Ontrack).

The complete mailboxes of a total of thirty-one custodians were collected from January 1, 2013,

to June 1, 2014. This included a total of 588,308 documents, which is after both vertical and

horizontal deduplication and deNisting. In addition, DRS, through its e-discovery vendor, made a

forensic image of Larson’s laptop, and, in compliance with repeated demands made by

Advantor, made additional forensic images of another eight computer devices of DRS

employees located around the country. These copies were made for preservation purposes only.

After initial study of the data and negotiations with Advantor, DRS agreed to search the

complete mailboxes of seventeen of these custodians. The amount of their combined data after

deduplication consists of 296,566 documents (201,606 emails, and 94,906 email attachments).

The undersigned counsel for DRS have made a careful search of the 296,566 documents

of seventeen custodians, all as per agreement and full disclosure with Advantor’s counsel.6 The

5 “Riesman Aff. ¶__” refers to the Affidavit of Andrew Riesman attached hereto as Exhibit “D.”
6 Copies of the Report on Keyword Testing in Advantor v. DRS And Related e-Discovery Issues by Ralph Losey, dated August
6, 2014, along with transmittal email, and the Addendum thereto dated September 3, 2014, along with the transmittal
email are attached hereto as Composite Exhibits “E” & “F,” respectively.
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search was multimodal, including keyword, AI-enhanced predictive coding search, similarity and

concept searches. The project, which is completed but for second pass review for confidentiality

and privilege, has included the actual manual review, with the help of Kroll Ontrack contract

review lawyers, of over 78,257 of the 296,566 documents (count includes synced classification of

duplicates). The undersigned has also personally reviewed, all 772 documents found on DRS’s

servers that contained the word Advantor. Only 26 were even remotely relevant, and they were

cumulative, but were still all produced.

Finally, the undersigned, with the help of DRS’s forensic expert, Andy Riesman, has

personally reviewed and inspected all 767 files recovered by Mr. Riesman on the Larson laptop,

and additional portions of the slack space where there were no recoverable files, only

unallocated clusters, some of which contained intelligible data, such as file access histories. No

evidence has been found anywhere of Advantor proprietary information. Only the documents

that Advantor claims are proprietary, which DRS disputes (but has already returned

nonetheless), were found in two custodians’ e-mail accounts, Vanessa Morrison, and Joseph

Coen. They were not found in the forensic examination of the Larson laptop.

Advantor’s forensic expert and legal counsel identified 34 computer file names in the file

access history located in the slack space of the hard drive of Larson laptop. Advantor claims

these 34 file names are smoking guns that prove the existence of crucial relevant information on

the Larson computer. These are very elaborate, lengthy computer names, such as

“Phenomenology Sit Document.pdf,” many of which are recognizable due to close knowledge

of the database. After Advantor made this disclosure, the undersigned searched for these files in

the mailboxes of the seventeen custodians based on the computer file names provided. As the

Affidavit of Ralph Losey attached here as Exhibit “G,” and summary compilation exhibits
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thereto show, there were not 34 different files as alleged. Sixteen of the 34 files referenced in

Advantor’s forensic expert’s spreadsheet had the same names. Id. There were, in fact, only 18

different file names listed. Id. More importantly, most of these allegedly lost files were found in

multiple locations. Id. All were identified in some way and most importantly, all were shown to

be of a routine, mundane nature, including many government publications. Id.

The Losey Affidavit and attached compilation exhibits, and the found documents

themselves referenced in the exhibits and filed with the court as exhibits to the Larson

deposition, show that none of the documents are “Advantor proprietary” or otherwise of any relevance to this

case.7 As the Affidavit of the DRS forensic expert, Andy Reisman, explains, file name remnants

are good indications of the unremarkable nature of the ESI found on the hard drive. Reisman

Aff. ¶¶4-8. Moreover, contrary to Advantor’s assertions, file names are a well-accepted method

of searching for and identifying computer files. Advantor’s desperate hypothesis that the file

names could have all been changed to hide proprietary files, and that these files would then later

be found as chance remnants of slack space file access history, is an irrational speculation and

contrary to Larson’s testimony. Id. Larson testified the files were not Advantor’s property, and

were mostly unremarkable documents drafted or provided by government agencies. Larson 251-

271.

V. Any Evidence Lost Could Not Have Been Crucial to Plaintiff Being Able to
Prove its Claims for Breach of Contract (the NDA)

Advantor’s breach of contract claim is premised entirely upon alleged events and

7 Losey affidavit paras 5-8 and Exhibits A, B and C thereto. Exhibit C is the key reference chart here. It is a
summary under Rule 1006, Federal Rules of Evidence. It shows that 13 of the 18 files identified by the Plaintiff as
important and missing, have been found in other accounts, thus they are not missing. It further shows that these
documents have already been produced to the Plaintiff. The chart also references the actual documents filed with
the court as exhibits to the Larson deposition. The remaining five files have not been found in other custodian
accounts, but they have in large part been identified and explained. For instance, one of these five, ICD-705 tech
specs.pdf, is obviously a standard government specification document.
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communications that occurred, if at all, prior to the date Larson was hired. This Motion,

however, is premised entirely upon alleged events that occurred, if at all, after DRS hired Larson.

Whether DRS breached the NDA by hiring Larson will not be established by “evidence” that

did not even come into existence, if at all, after the hiring had already occurred. Even if the

Court assumes there was information on Larson’s DRS-issued laptop, there is no indication it

would have been crucial to Advantor’s claim -- as required to support the sanctions sought.

Larson did not even have access to the laptop until well after he was hired, and the key issues

raised by Advantor’s Complaint concern his alleged unlawful hiring. If any computer had crucial

relevant information it would be the Advantor laptop Larson had at the time of his hiring by

DRS, not the DRS-issued laptop. Point Blank Solutions, Inc., 2011 U.S. Dist. LEXIS 42239, at *26

(“In meeting the requirement to demonstrate that the spoliated evidence was crucial to the

movant's ability to prove its prima facie case or defense, it is not enough that the spoliated

evidence would have been relevant to a claim or defense.”); Managed Care Solutions, 736

F.Supp.2d at 1327 (“the allegedly spoliated evidence was not crucial to the Plaintiff's claims

because it could still prove its case through other evidence already obtained elsewhere”); Floeter,

2007 U.S. Dist. LEXIS 9527, at *19-20 (missing emails may be relevant to Plaintiff's case but

they were not critical and would have been cumulative); Fla. Evergreen Foliage v. E.I. du Pont de

Nemours & Co., 165 F. Supp. 2d 1345, 1360 (S.D. Fla. 2001).

The e-mail of every custodian at DRS, seventeen in total, who was potentially involved

in this dispute has been searched and production of this e-mail is well underway. Production of

all Larson’s e-mail and attachments has been completed, and so has production of all relevant

email and documents that include Larson’s name. In addition to the production of the forensic

image of Larson’s laptop, and production of 767 recovered files, a total of 4,445 additional
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electronic documents have been produced, consisting of 12,768 pages. Further, an additional

1,339 pages of paper documents have been produced. There has thus been a total production to

date by DRS of well over fourteen thousand pages of documents. (The native files produced,

including all spreadsheets, and there are thousands of them, and all Larson laptop recovered

files, are not included in the page counts.) Pursuant to Advantor’s demands, DRS conducted this

search and production under an arguably overbroad scope of relevance. All electronic

communications by Larson with anyone at DRS would have been conducted through the DRS

e-mail system and there are no claims email has not been improperly preserved. The only error

claimed is the Larson laptop.

VI. Advantor Cannot show Bad Faith to Support Sanctions

Even if the Court were to consider the one error of recycling the Larson laptop to be, in

and of itself, a breach of a duty to make reasonable preservation efforts, there are no grounds to

argue this one oversight warrants an imposition of sanctions. Floeter, 2007 U.S. Dist. LEXIS

9527, at *15 (M.D. Fla. 2007) (“‘Mere negligence’ in losing or destroying the records is not

enough for an adverse inference, as it does not sustain an inference of consciousness of a weak

case.”); Bashir, 119 F.3d at 931 (quoting Vick, 514 F.2d at 737; Socas v. Northwestern Mut. Life Ins.

Co., 2010 U.S. Dist. LEXIS 108696, at *11 (S.D. Fla. 2010); Commercial Long Trading Corp. v.

Scottsdale Ins. Co., 2013 U.S. Dist. LEXIS 36031, at *10 (S.D. Fla. 2013).

There is no evidence alleged of bad faith, aside from unreasonable, wholly unfounded

speculation. Indeed, the testimony and Affidavit of Greg Larson, the only person who actually

used the DRS-issued laptop, shows there was no proprietary information belong to Advantor on

the laptop. Larson 312. The forensic examination of the laptop by both experts also supports

this conclusion. There is simply no factual basis for the severe sanctions demanded.
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Moreover, the remedial action taken by DRS after its counsel voluntarily disclosed the

reformatting of the Larson laptop as part of discovery discussions argues against the imposition

of sanctions.8 Advantor’s counsel responded to DRS’s voluntary disclosure by immediately and

hastily labeling this as sanctionable spoliation and threatening to file this Motion. DRS

cooperated and voluntarily engaged in a series of remedial actions to attempt to reassure

Advantor it had not been prejudiced. DRS made every effort to find, restore or replace any ESI

that may have been lost. These efforts included a voluntary production of the original hard

drive to Advantor’s forensic expert, and full forensic examinations by both Advantor’s and

DRS’s forensic experts. They also included a detailed search and analysis by the undersigned of

the 34 computer files that Advantor pointed to as evidence that crucial, relevant evidence existed

on the hard drive. Any harm to Advantor by the reformatting of the Larson laptop has been

cured by these voluntary actions.

DRS’s remedial actions are not indicative of a party who is acting in bad faith to hide-the-

ball. The only bad faith seen in this case is from Advantor, and its counsel, who essentially

stated they did not care whether DRS found the missing files and that just because they had the

same, highly unusual file names, did not mean they were the same files. Dkt. 40, at 16-17. This

is an incredible position and one which illustrates that Advantor has never been concerned

about spoliation, but instead seeks to abuse the legal system with a frivolous motion for

sanctions to overcome an otherwise frivolous lawsuit. Despite Advantor’s obvious subterfuge,

DRS continued to do the right thing and engaged in an exhaustive search for the missing files,

knowing all along the files were not relevant to Advantor’s claims and that the facts did not

8 Compare this situation with the Optowave case in this court where the responding party, Nikitin, denied any errors,
refused to cooperate, and made up an incredible story about a midnight hacker wiping his hard drive.
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support a duty to preserve or any bad faith action by DRS. DRS continues to cooperate and

tried to resolve this dispute without judicial intervention, but Advantor will not consider any of

the evidence and simply insists on this expensive and time-consuming Motion. Losey Aff. ¶ 2(d),

Ex. B.

When, as here, there is no direct evidence of bad faith, the moving party must, among

other things, show that “the affirmative act causing the loss cannot be credibly explained as not

involving bad faith by the reason proffered by the spoliator.” Walter, 2010 U.S. Dist. LEXIS

74307, at *6 (citing Calixto, 2009 U.S. Dist. LEXIS 111659, at *16). Here there is a very credible

explanation for the reformatting of the Larson laptop. Torrico testified the reformatting and

reinstall was a standard procedure followed for all employee computer recycling. It was a

normal and routine operation of DRS’ electronic information system to ensure that the hard

drive was virus free and contained the latest versions of the company’s standard suite of

software, and no other software. The action is thus protected from sanctions under Rule 37(e)

Federal Rules of Civil Procedure, a fact DRS has stressed from the beginning to Advantor’s counsel,

but to no avail.

Advantor’s motion for sanctions is not supported by facts, only unfounded speculation

and vitriolic attacks. The Motion presents a textbook example of the misuse of spoliation motions

for tactical litigation advantage. The proliferation of such tactics is common in other district

courts around the country and the resulting inflation in litigation costs is one of the driving

causes9 behind the Rules Committee’s recommended changes to Rule 37(e), Federal Rules of Civil

9 “There was significant support across plaintiff and defense lines for more precise guidance in the rules on the
obligation to preserve information relevant to litigation and the consequences of failing to do so. ... [C]lear rules that
will give assurance that compliance will avert severe sanctions for what in an electronic world are inevitable
losses of information. The uncertainty leads to inefficient, wasteful, expensive, and time-consuming
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Procedure. Also see Bondi v. Capital & Fin. Asset Mgmt. S.A., 535 F.3d 87, 97 (2d Cir. 2008)

(collateral discovery driving settlements and inflating expense of litigation.). The proposed

modifications to Rule 37(e) have been approved by the Supreme Court, and await final approval

by Congress.10 Although the proposal represents a departure from rules in some jurisdictions, it

follows existing law in the Eleventh Circuit requiring evidence of bad faith conduct for serious

sanctions. The 2014 Report to Chief Justice on the proposed rule amendments pointed out the

impact on litigation of ESI preservation issues, and fears many litigants have concerning

spoliation sanctions:

The explosion of ESI in recent years has affected all aspects of civil litigation.
Preservation of ESI is a major issue confronting parties and courts ... The
Committee has been credibly informed that persons and entities over-preserve
ESI out of fear that some ESI might be lost, their actions might with hindsight
be viewed as negligent, and they might be sued in a circuit that permits adverse
inference instructions or other serious sanctions on the basis of negligence. Many
entities described spending millions of dollars preserving ESI for litigation that
may never be filed.11

This case is an example of how sanctions can be misused for minor preservation

infractions. The worst that can be said about DRS’s conduct is that it was not clairvoyant in

knowing that four months after fully complying with Advantor’s original demand, Advantor

information management and discovery, which in turn adds to costs and delays in litigation.” Report to the
Chief Justice of the United States on the 20I0 Conference on Civil Litigation (“2012 Duke Report”) found at:
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Duke%20Materials/Library/Report%20to%20the%2
0Chief%20Justice.pdf (emphasis added).

10 They will be submitted to Congress by May 1, 2015. The Rules Committee Comment to 37(e) provides guidance
on the intent of this new rule that is instructive for this case:

“When a party fails to take reasonable steps to preserve electronically stored information that should have been
preserved in the anticipation or conduct of litigation, and the information is lost as a result, Rule 37(e) directs that
the initial focus should be on whether the lost information can be restored or replaced through additional
discovery. (emphasis added) ... If the information is restored or replaced, no further measures should be taken. At
the same time, it is important to emphasize that efforts to restore or replace lost information through discovery
should be proportional to the apparent importance of the lost information to claims or defenses in the litigation.
For example, substantial measures should not be employed to restore or replace information that is marginally
relevant or duplicative.” 2014 Report to Chief Justice at Appendix B-63.
11 2014 Report to Chief Justice at Appendix B-14.
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would bring suit against it. One can only get there through the clear lens of hindsight and a leap

of faith that the Larson laptop should reasonably have been assumed to have relevant evidence

to a breach of contract claim later asserted by Advantor against DRS, as opposed to a minor

dispute asserted by Advantor that DRS thought it had resolved by terminating Larson’s

employment. As the Report to Chief Justice points out, and as case law also makes clear, perfection

in preservation is not required, only reasonable, proportionate efforts. See, e.g., Rimkus Consulting

Grp., Inc., 688 F. Supp. 2d at 613.

Advantor has ignored the law and the facts on preservation and sanctions and forced

DRS to engage in expensive, unnecessary discovery and motion practice. Advantor has

burdened DRS and this Court with frivolous claims of bad faith spoliation and demands for an

evidentiary hearing. DRS has tirelessly engaged in expensive remedial work in a futile attempt to

satisfy Advantor’s concerns and avoid a mini-trial on this minor issue. Moreover, DRS’s counsel

has taken great pains to cooperate and try to resolve the dispute without resort to judicial

intervention. All these efforts have been rebuffed and misinterpreted by Advantor as a sign of

weakness, as opposed to a sign of professionalism and proper discharge of ethical duties as

officers of the Court. It is now obvious that Advantor cares little about the facts and has instead

been dead set from the beginning to press what it sees as a litigation advantage, no matter the

facts. Even after DRS found the lost files, Advantor insisted on pressing forward. This is a

blatant misuse of a sanctions motion to try to punish DRS for what is at worst a minor error in

preservation to drive up the Defendant’s cost of litigation. This is the kind of conduct reported

in many jurisdictions around the country and one of the drivers of the rules reform movement.

This Court should send a strong message to litigants and their attorneys that the kind of

uncooperative misuse of spoliation sanctions motions, like the one before the Court will not be
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tolerated in the Middle District of Florida. It has led to exorbitantly inflated fees and costs to

DRS, and burdens both DRS and this Court with unnecessary, vexatious litigation.12

VII. An Evidentiary Hearing is not Necessary

The material and uncontested facts fail to raise any justiciable issues requiring an

evidentiary hearing, except the appropriateness and extent of a remedy for the vexatious,

multiplication of collateral proceedings caused by Advantor and its counsel.

CONCLUSION

Defendant, DRS TECHNICAL SERVICES, INC., respectfully requests the Court enter

an order DENYING Plaintiff’s Motion for Sanctions and Evidentiary Hearing, and

ORDERING such further relief as the Court deems appropriate.

Dated this 5th day of December, 2014.

Respectfully submitted,
JACKSON LEWIS P.C.
390 N. Orange Avenue, Suite 1285
Orlando, Florida 32801
Telephone: (407) 246-8440
Facsimile: (407) 246-8441
By: /s/ Ralph C. Losey

Ralph C. Losey
Florida Bar No.: 296414
ralph.losey@jacksonlewis.com
Stephanie L. Adler-Paindiris
Florida Bar No. 523283
stephanie.adler-paindiris@jacksonlewis.com

Attorneys for Defendants

12 28. U.S.C. § 1927. Remedy when an attorney multiplies proceedings in any case unreasonably and vexatiously. See
Amlong & Amlong, P.A. v. Denny’s, Inc., 500 F.3d 1230, 1237 (11th Cir. 2007). See also, Phipps v. Blakeney, 8 F.3d 788,
790 (11th Cir.1993) (The district court has broad discretion to control discovery, including the ability to impose
sanctions on uncooperative litigants.).
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 5th day of December 2014, I electronically filed the
foregoing with the Clerk of the Court by using the CM/ECF system, which will send notice of
electronic filing to: Min K. Cho, Esq. & Laruen Millcarke, Esq., Holland & Knight, 200 South
Orange Avenue, Suite 2600, Orlando, FL 32801 and Brandon H. Elledge, Esq., Holland &
Knight, 1600 Tysons Boulevard, Suite 700, Tysons Corner, VA 22102.

/s/ Ralph C. Losey
Ralph C. Losey

4810-4111-1328, v. 3
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