
THE UNITED STATES DISTRICT COURT  
FOR THE SOUTHERN DISTRICT OF FLORIDA 

 
Misc. Case Number: 16-mc-62492-WJZ 

 

IN RE CELEBREX (CELECOXIB) 
ANTITRUST LITIGATION 

 
Civil Action No. 2:14-CV-00361 
 
(Action presently pending in the Eastern 
District of Virginia – Norfolk Division  
Hon. Arenda L. Wright Allen) 

 
 

DIRECT PURCHASER CLASS PLAINTIFFS’ REPLY TO APOTEX’S 
OPPOSITION TO THE MOTION TO COMPEL PRODUCTION  

 
Direct Purchaser Plaintiffs (“Plaintiffs”), by and through counsel, file this Reply to the 

Response of Non-Party Apotex Corp. (“Apotex”)1 to Plaintiffs’ Motion to Compel Production of 

Documents. 

1. Introduction  
 

Apotex’s Response (ECF No. 9) fails to justify its non-compliance with Plaintiffs’ 

subpoena.  Apotex responds to Plaintiffs’ Motion to Compel by (1) questioning the extent of the 

relevance of the requested sales data, and (2) asserting that it faces a burden if it complies with 

Plaintiffs’ subpoena because the data sought contains trade secrets.  Apotex’s Response is 

unconvincing because Apotex’s sales data is relevant to several issues in Plaintiffs’ antitrust case.  

Moreover, Apotex has not demonstrated any burden from production because Apotex has not 

shown that the strict protective order in place is insufficient to protect Apotex’s data.   

This Court should order Apotex to comply with Plaintiffs’ subpoena.   
 
 

                                                            
1 Plaintiffs’ opening memorandum misidentified Apotex Corp. (the entity that was actually 

served with the subpoena) as “Apotex Inc.”   
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2. Apotex Fails to Rebut Plaintiffs’ Showing of Relevance  

Sales data from generic drug manufacturers like Apotex is routinely produced in 

pharmaceutical antitrust cases because sales data from generic entrants contains the building 

blocks of economic models used to prove the difference (reflected in prices and sales volumes) 

between what occurred when generic drugs were illegally delayed and what would have occurred 

without the illegal delay.2  The difference between what did happen and what would have happened 

represents damages inflicted on purchasers in the form of overcharges.3  Since “the point of 

antitrust law is to encourage competitive markets to promote consumer welfare,” sales data used 

to measure overcharges could hardly be more relevant and necessary.4   

This case is no different, and Apotex’s sales data is relevant and needed to determine the 

amount of overcharge damages Plaintiffs suffered as a result of the Defendant’s antitrust 

violations.5  Private plaintiffs’ ability to recover overcharge damages is central to the enforcement 

                                                            
2 See, e.g., In re Nexium Esomeprazole Antitrust Litig., 296 F.R.D. 47, 59 (D. Mass. 2013) 

(with “precise sales data for the purchases … a jury is able to establish a baseline supracompetitive 
overcharge, from which individual class members may calculate their recovery); La. Wholesale 
Drug Co., Inc. v. Pfizer, Inc. (In re Neurontin Antitrust Litig.), 2011 U.S. Dist. LEXIS 7453, at 
*41 (D.N.J. Jan. 25, 2011) (accepting expert report calculating “differential between the actual and 
"but for" price to arrive at the total class overcharge” where expert “relied on the pricing and sales 
data produced by Warner-Lambert and the generic manufacturers”) (emphasis added). 

3 Illegal overcharges for pharmaceuticals are of great public interest.  When generic 
competition enters the drug market, prices for drugs fall, on average, about 85%. See FTC Report 
Pay-for-Delay: How Drug Company Pay-Offs Cost Consumers Billions (2010), 
http://www.ftc.gov/os/2010/01/100112payfordelayrpt.pdf.  Lower prices benefit participants in 
the market including purchasers, health-insurance companies, employers and taxpayers.  Thus, 
Apotex’s refusal to comply with discovery in this case may serve to obstruct the vindication of the 
public’s interest in a competitive drug market.   

4  FTC v. Actavis, Inc., 133 S. Ct. 2223, 2238 (2013). 
5 “[D]iscovery should ordinarily be allowed under the concept of relevancy unless it is clear 

that the information sought has no possible bearing on the claims and defenses of the parties or 
otherwise on the subject matter of the action.”  Wrangen v. Pa. Lumbermans Mut. Ins. Co., 593 F. 
Supp. 2d 1273, 1278 (S.D. Fla. 2008) (citation omitted); Centennial Bank v. ServisFirst Bank, Inc., 
2016 U.S. Dist. LEXIS 86051, at *8 (M.D. Fla. July 1, 2016) (quoting Oppenheimer Funds, Inc. 
v. Sanders, 437 U.S. 340, 351 (1978)) (“The term ‘relevant’ is ‘construed broadly to encompass 
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of antitrust claims.6  Here, Plaintiffs’ complaint alleges that Plaintiffs and the proposed class 

suffered overcharge damages that continued until generic competition established a competitive 

price.7  The Defendant’s Answer specifically denies these allegations.8   

Apotex’s sales data is relevant to this disputed issue of damages because while some 

generic Celebrex competitors entered the market in December 2014, even then, some entered under 

a license agreement with Pfizer that was related to the patent that Plaintiffs alleged to have been 

fraudulently obtained (ECF No. 1-1 at 4-5).  Thus, even after the initial generic entry, pricing was 

subjected to influence by the challenged patent.  Apotex, which has emphatically argued here that 

it did not obtain a license, would have set its prices uninfluenced by any costs associated with an 

unlawful patent license from Pfizer.  Thus, prices paid for the generic Celebrex that Apotex 

launched some months later in June 2015, unfettered by any license from Pfizer, is highly relevant 

to demonstrating a true competitive price. 

Apotex unpersuasively argues that its sales data can be only “minimally relevant.”  Yet, 

even that level of relevance is sufficient to order production.  But, Apotex understates the relevance 

of its data.  Sales data such as Apotex’s data is commonly produced by generic pharmaceutical 

                                                            

any matter that bears on, or that reasonably could lead to other matter that could bear on, any issue 
that is or may be in the case.’”).  

6 See Am. Soc’y of Mech. Eng'rs, Inc. v. Hydrolevel Corp., 456 U.S. 556, 575 (1982) 
(antitrust private action, which allows for treble damages, “was created primarily as a remedy for 
the victims of antitrust violations,” and stating that “[t]reble damages make the remedy meaningful 
by counter-balancing the difficulty of maintaining a private suit under the antitrust laws”). 

7 Paragraph 227 of Plaintiffs’ complaint alleges that “Pfizer’s wrongful conduct has already 
delayed generic entry of celecoxib and will continue to cause overcharges until multiple generics 
have entered the market and prices have dropped to their competitive level such that actual and 
“but for” prices are the same.”  Corrected Consolidated Amended Class Action Complaint, 
American Sales Co., LLC v. Pfizer, Inc. et al., No. 14-cv-00361, ECF No. 17-1, Sept. 8, 2014 (E.D. 
Va.). 

8 “Pfizer denies the allegations of Paragraph 227.” Pfizer’s Answer to Direct Purchaser 
Plaintiffs’ Corrected Consolidated Amended Class Action Complaint, American Sales Co., LLC 
v. Pfizer, Inc. et al., No. 14-cv-00361, ECF No. 78, Dec. 2, 2015 (E.D. Va.). 
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companies and is used by economists to demonstrate overcharge damages in antitrust cases.9  

Apotex suggests Plaintiffs are merely speculating about the use of its data because Plaintiffs do 

not specify in advance what an economic expert would be able to determine from Apotex’s sales 

data in this case.  Apotex’s argument creates a “catch-22” standard for relevance in which Plaintiffs 

are required to prove in advance that the data would be probative or admissible without an 

opportunity to evaluate the data.   But, Plaintiffs have demonstrated the utility of Apotex’s data to 

determine what the competitive price, free of any influence from Pfizer’s patent or any licenses of 

that patent, would have been.  Moreover, under the Federal Rules, information within scope of 

discovery need not be admissible in evidence to be discoverable.  Instead the sales data need only 

be relevant to Plaintiffs’ claim and proportional to the needs of the case.  Fed. R. Civ. 26(b).  Thus, 

the data should be produced because Plaintiffs have shown that Apotex’s data is relevant to 

demonstrate what the competitive pricing would be, unfettered by the effect of an unlawful patent.   

 Similarly, Apotex does not rebut Plaintiffs’ demonstration that Apotex’s sales data is 

relevant to the definition of a relevant market in this case.  Antitrust plaintiffs may have the burden 

of establishing a “well-defined relevant market upon which the defendant’s alleged 

anticompetitive conduct might be judged” and, absent such a showing, the defendant may be 

entitled to judgment as a matter of law as there may be “simply no way for the jury to conduct the 

rule of reason analysis required.”10  In this case Defendant Pfizer has contended, inter alia, that 

Plaintiffs’ market definition is improperly limited to celecoxib capsules.  Price responses of 

celecoxib to other purportedly competitive products is an indicator of the extent, if any, the 

                                                            
9 See n.2, supra. 
10 Southern Business Comm., Inc. v. Matsushita Elec. Corp., 806 F. Supp. 950, 956 (N.D. 

Ga. 1992) (citations omitted). 
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products act as economic substitutes.11  Accordingly, Apotex’s sales data is relevant to relevant 

market issues.   

Apotex also fails to rebut Plaintiffs’ showing that its sales data is potentially relevant to the 

certification of a class defined as purchasers of Celebrex.  Apotex suggests that because Plaintiffs’ 

complaint defines the class as direct purchasers of brand Celebrex, Apotex’s sales data could not 

be relevant to class certification.  However, among the issues relevant to class certification is 

establishing common impact.  Thus, in antitrust cases like this one, some courts require evidence 

that “all (or virtually all) class members substituted a lower priced generic for some of their [brand] 

purchases” to allow “the inference that they would have similarly done so in the but-for world.”12  

Apotex’s sales data is relevant to identifying class members that bought brand Celebrex from 

Pfizer and may only have bought generic Celebrex from Apotex.     

3. Apotex Fails to Demonstrate Any Burden from Production  
 

Apotex fails to demonstrate good cause for its failure to comply with Plaintiffs’ 

subpoena.  As Apotex acknowledges, a party attempting to claim protection of its trade secrets 

carries the initial “heavy burden of demonstrating that disclosure will work a clearly defined and 

very serious injury.” (Apotex Response at 14).   Apotex has failed to show it is at such risk. 

Apotex contends that since it operates in a highly competitive industry, its sales data is 

unusually important and should be exempt from discovery.  Apotex’s argument runs headlong into 

the facts and holdings in this case.  The competitiveness of the celecoxib market is a fundamental 

                                                            
11 See McWane, Inc. v. FTC, 783 F.3d 814, 832 & 838-39 (11th Cir. 2015) (citing absence 

of price reactions to new entry as evidence of monopoly power and harm to competition); Geneva 
Pharms. Tech. Corp. v. Barr Labs., Inc., 386 F.3d 485, 497 (2d Cir. 2004) (relying on price changes 
at the time of entry to define relevant market).   

12 K-Dur Antitrust Litig., 2008 U.S. Dist. LEXIS 118396, at *61-62 (D.N.J. Apr. 14, 2008) 
(citing In re Cardizem CD Antitrust Litig., 200 F.R.D. 297, 320 (E.D. Mich. 2001)).   
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disputed issue in this antitrust case.  Indeed, in denying the Defendant’s motion to dismiss, the 

court in this case has already held that Plaintiffs have plausibly alleged that the market was not 

competitive.  “The crux of Plaintiff s first claim is that Pfizer committed fraudulent acts that . . . 

delayed entry of generic equivalent drugs, which allowed Pfizer to charge monopolistic prices 

beyond the statutory period.”13  Thus, whether Apotex’s celecoxib sales occurred in a competitive 

market is itself a disputed issue. 

Apotex does not face broad disclosure of its pricing practices.  Plaintiffs do not seek a 

broad production of Apotex’s sales data.   Plaintiffs seek a narrow sliver of Apotex’s sales data 

covering just one drug.  Apotex’s website indicates that Apotex presently sells more than 337 

products.14  Production of Apotex’s Celebrex sales data – pursuant to a protective order – covers 

less than 1% of Apotex’s current product list.  Apotex does not explain how production of sales 

data covering fewer than 1% its products could expose the company’s overall business strategy.  

Thus, Apotex fails to meet its heavy burden and Plaintiffs’ motion to compel a narrow and limited 

production of sales data should be granted.15   

4. The Protective Order Offers More than Sufficient Protection 
 
Apotex’s disdain for the utility of protective orders is not credible or persuasive.  “Courts 

routinely direct that confidential trade secret information be produced subject to the terms of a 

                                                            
13 Order, American Sales Co., LLC v. Pfizer, Inc. et al., No. 14-cv-00361, ECF No. 73, 

Nov. 6, 2015 (E.D. Va.). 
14 See https://www.apotex.com/us/en/products/search.asp?qt=All&qs=&t= 

All%20Products (last visited Nov. 11, 2016).  
15 In its Response, Apotex does not articulate a financial cost associated with compliance 

that it claims would be unduly burdensome or expensive.  Production of the data should be 
inexpensive for Apotex.  Moreover, some cost is “the natural and expected consequence of being 
properly served with a Rule 45 document subpoena as an entity that clearly has relevant 
information for a lawsuit to which it is not a party.” Andra Group, LP v. JDA Software Grp., Inc., 
312 F.R.D. 444, 455-56 (N.D. Tex. 2015) (granting, in part, motion to compel where “compliance 
will require [subpoena recipient] to spend thousands of dollars”).  
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confidentiality order.” Chembio Diagnostic Sys., Inc. v. Saliva Diagnostic Sys., Inc., 236 F.R.D. 

129, 136 (E.D.N.Y. 2006).  The law is clear that a protective order, rather than non-compliance, is 

the means by which concerns over disclosure of confidential material are addressed.16  Apotex is 

not in a position to credibly attack the utility of protective orders.  Apotex is a frequent litigant in 

complex litigation.  Its business model, under which Apotex challenges the patents of brand 

companies to sell its generic drugs, requires litigation with its competitors, routinely exposing 

highly confidential material subject to protective orders.  A search of the federal dockets shows 

that Apotex is a party to scores of such cases involving its competitors around the country.   

And, most importantly, as Plaintiffs noted in their opening memorandum, Apotex was a 

party to the underlying patent case before the same court hearing Plaintiffs’ antitrust case.  In the 

underlying patent case, Apotex and its competitors engaged in discovery pursuant to a protective 

order that is substantially the same as the protective order in place in the antitrust action.  Apotex 

did not object to the entry of the protective order in the patent case.  Nor is there any indication 

that the protective order failed to provide protection for any of the parties’ trade secrets.  Despite 

that history before the Virginia court, Apotex suggests that it would not be able to enforce its rights 

before that same Court.  However, the terms of the protective order in the antitrust case clearly 

authorize Apotex to do so as it covers the interests of nonparties.17   

                                                            
16 Coty Inc. v. C Lenu, Inc., 2010 U.S. Dist. LEXIS 138360, at *23 (S.D. Fla. Dec. 22, 

2010) (subpoena requests for information regarding suppliers and customers enforced subject to 
the protections of a protective order); United States ex rel. Willis v. SouthernCare, Inc., 2015 U.S. 
Dist. LEXIS 127746, at *20 (S.D. Ga. Sept. 23, 2015) (subpoena for trade secrets and 
confidentiality concerns did not merit quashing and instead compelling discovery subject to a 
protective order). 

17 Apotex’s counsel in the underlying patent action signed and served the Responses and 
Objections that Apotex served in this proceeding.  See ECF No. 9-3. 

Case 0:16-mc-62492-WJZ   Document 12   Entered on FLSD Docket 11/17/2016   Page 7 of 9



  8 

 Finally, Apotex’s concern over disclosure of its sales data at trial is speculative and ignores 

the fact that the protective order already accounts for this concern.  The protective order provides 

that in the event a party wants to present Apotex’s sales data in a hearing or at trial, Apotex will 

be given notice and an opportunity to object to any disclosure.  If agreement on a procedure cannot 

be reached, parties can seek relief from the Court. 

5. Conclusion 
 
For the foregoing reasons, Plaintiffs respectfully request an order compelling production 

of all responsive documents and data requested in Plaintiffs’ May 11, 2016 subpoena. 

Dated: November 17, 2016 
 
 

Respectfully submitted, 
 
POMERANTZ LLP 
 
/s/  Jayne A. Goldstein 

  
Jayne A. Goldstein (Fla. Bar No. 0144088) 
1792 Bell Tower Lane, Suite 203 
Weston, Florida 33326 
(954) 315-3454 
jagoldstein@pomlaw.com 
 

 HAGENS BERMAN SOBOL SHAPIRO LLP 
Thomas M. Sobol 
55 Cambridge Parkway, Suite 301 
Cambridge, MA 02142 
(617) 482-3700 
Tom@hbsslaw.com 
 

 FARUQI & FARUQI LLP 
Joseph Lukens 
Richard Schwartz 
101 Greenwood Avenue, Suite 600 
Jenkintown, PA 19046 
(215) 277-5770 
jlukens@faruqilaw.com 
rschwartz@faruqilaw.com 
 
Counsel for Plaintiffs 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that, on November 17, 2016, a copy of the foregoing document was 

electronically filed through the ECF system and will be sent electronically to all persons identified 

on the Notice of Electronic Filing.  Any party not receiving electronic notice from the ECF system 

will be served electronically.   

        /s/Jayne A. Goldstein 
        Jayne A. Goldstein 
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