
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 
 

CASE NO.  07-81091-CIV-RYSKAMP/VITUNAC 
 

ARMOR SCREEN CORPORATION, 
   
   Plaintiff, 
 
v. 
 
STORM CATCHER, INC., et al., 
 
   Defendants. 
       / 
 

ARMOR SCREEN’S MOTION TO COMPEL 
 

 Plaintiff, Armor Screen Corporation (“Armor Screen”), moves this Court, pursuant to Fed. 

R. Civ. P. 37, to compel Defendant Storm Catcher, Inc., Storm Smart Building Systems, Inc., 

Smart Tracks, Inc., and Brian Rist (collectively “Defendants”) to: 

1. Schedule depositions for Brian Rist and Munn Reynolds Dodd;   
 

2.  Provide dates for when Armor Screen’s copy/duplication vendor may pick up documents 
from Storm Catcher’s warehouse; and 
 

3. Complete their response to Armor Screen’s First Set of Requests for Production of 
Documents and comply with the Federal Rules of Civil Procedure.  

 
MEMORANDUM OF LAW 

 
Introduction 

 

 Defendants continue to hinder unfairly Armor Screen’s legitimate discovery requests.  

Defendants have refused to schedule the depositions of Brian Rist and Munn Reynolds Dodd, 

despite repeated requests from Armor Screen for almost two months.  Despite Armor Screen’s 
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notice in early July that it wanted to proceed with these depositions, Defendants have yet to 

provide Armor Screen with any dates on which the depositions can take place.   

 Defendants have also delayed Armor Screen’s ability to review the documents which 

they have stored in their warehouse facilities despite this Courts specific Order to the contrary 

and despite Defendants’ representations about ‘compliance’.  Lastly, Defendants have refused to 

produce material documents responding to Armor Screen’s First Request for Production despite 

several repeated requests.   

 Having tried time and again -- and without success -- to prevail upon Defendants to 

comply with these basic discovery obligations, Armor Screen has no option but to ask the 

Court’s intervention.   

ARGUMENT 

I. Despite Repeated Requests, Defendants Refuse To Allow Armor Screen To Depose 
Brian Rist And Munn Reynolds Dodd 

 
 Where a party fails to attend, or make themselves available for deposition,  “the court in 

which the action is pending, on motion, may make such orders in regard to the failure as are 

just.”1  This Court “has broad discretion to control discovery…and the ability to impose 

sanctions on uncooperative litigants.”2  In Buchanan v. Bowman, appellant failed to attend 

several scheduled depositions which resulted in the lower court striking appellant’s answer and 

entering default judgment for appellees.3  In the instant case, Defendants have not even given 

Armor Screen a deposition date for either of the requested deponents. 

                                                 
1 In re Skyway Development Corporation, 67 B.R. 674, 679 (Bankr. M.D. Fl. 1986).  
 
2 Phipps v. Blakeney, 8 F.3d 788, 790 (11th Cir. 1993). 
 
3 Buchanan v. Bowman, 820 F.2d 359 (11th Cir. 1987).  
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 On July 1, 2008, counsel for Armor Screen, Mr. Dutra,  requested deposition dates for 

Defendant Brian Rist (“Mr. Rist”) and Munn Reynolds Dodd (“Mr. Dodd”).4  On that very same 

day, Defendants’ counsel responded by stating that they would “check with [their] respective 

clients and get back to [Plaintiff] with potential dates for deposition.”5  Defendants’ counsel 

never followed up with available dates. 

 After waiting almost a month to get a response to their request for deposition dates, 

Armor Screen counsel sent another email on July 24, 2008 inquiring again about dates for Mr. 

Dodd and Mr. Rist’s deposition.6  In that email, Mr. Dutra advised that he had not heard back 

regarding his July 1, 2008 email and “given that we are at the end of July, I would appreciate a 

response as to dates when your clients are available” for deposition.7  To date, Defendants’ 

counsel have yet to respond with any dates for the depositions of Mr. Rist and Mr. Dodd.  

 Despite Armor Screen’s efforts over the past month to establish deposition dates, 

Defendants have continuously ignored these efforts.  Indeed, Defendants have not even 

responded to Armors Screen’s requests.  The depositions of Mr. Dodd and Mr. Rist are critical to 

this case.  There is no legitimate basis for Defendants’ delays.  It is ironic that though Mr. Dodd 

moved this Court to intervene alleging that he is co-inventor of the patents-in-suit, he refuses to 

sit for a deposition.8  To add insult to injury, Defendants have represented that Dodd is 

“available” despite their complete failure to produce him in response to Plaintiffs several 

                                                 
4 Exhibit A. 
 
5 Id.   
 
6 Id.   
 
7 Id.  
 
8 See Third Party Munn Reynold’s Dodd  Motion To Intervene filed on June 17, 2008 (D.E. 71). 
 

 3  

Case 9:07-cv-81091-KLR   Document 93   Entered on FLSD Docket 08/06/2008   Page 3 of 11



requests.  Indeed, in Defendants’ Reply Memorandum In Support of Their Motion For 

Correction of Inventorship, Defendants represented to this Court that they: 

…do not object to a separate, independent polygraph examination of 
Dodd, if Armor Screen so chooses.  Likewise, the Defendants do not 
object to, and will cooperate with Armor Screen if Armor Screen chooses 
to engage in further discovery with respect to Dodd’s claim to co-
inventorship of the Patent-in-Suit.9 

Defendants’ dilatory conduct belies their representations to this Court.  The Court should not 

allow Defendants to continue with these inexcusable delay tactics and should compel the 

deposition of Mr. Rist and Mr. Dodd. 

II. Defendants Refused To Allow Armor Screen To Review Material Documents 
 
 On May 14-16, 2008, Armor Screen counsel went to the Storm Catcher location in Fort 

Myers to conduct an on site review of documents that were responsive to Armor Screen’s First 

Request to Produce.  After the second full day of review, Defendants’ counsel --for the first time -

- informed the undersigned that all of the hard documents that were being reviewed were stored 

in an electronic format which could be produced in lieu of the hardcopies, in order to “reduce” 

Armor Screen’s costs and to further expedite the review process.10  Relying on Defendants’ 

counsel’s representations, Armor Screen decided to forgo the scanning of the documents by its 

vendors in favor of utilizing the electronic files produced by Defendants.  Unfortunately, what 

Defendants’ counsel provided was electronic data in an uncommon proprietary system -- known 

as MAX files -- which could not be loaded onto Armor Screen counsel’s system.  Because of the 

unusual MAX format, Armor Screen was required to seek an outside vendor which advised 

                                                 
9 See Defendants’ Reply Memorandum In Support of Their Motion For Correction Of Inventorship (D.E. 70). 
 
10 During the on-site review, Armor Screen counsel was denied access to any electronic materials.  Armor Screen 
counsel was told by Defendants’ counsel that Defendants/counsel were collecting/reviewing all electronic materials 
and would be produced to Armor Screen.    
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Armor Screen that the project would demand almost triple the cost of the original vendor’s quote 

and roughly 1300 additional man hours to upload the documents.   

 After several weeks of significant delay and additional cost to Armor Screen based on 

Defendants’ representations, Armor Screen determined that the most efficient use of time and 

money would be to revert to the original plan of having the vendor scan the hard documents 

housed in Storm Catcher’s warehouse.  On July 23, 2008, Armor Screen counsel sent a letter to 

Defendants’ counsel requesting a date when Armor Screen’s  “vendor [could] pick up the 

documents which we labeled during our on-site review” more than a month beforehand.11  

Armor Screen requested that Defendants provide them a date by the end of the week, or July 25, 

2008.12  Keeping true to form, Defendants - to date - have yet to respond to Armor Screen’s 

letter and continue to delay Armor Screen’s ability to review material documents.  Indeed, 

Armor Screen’s experts continue to wait for these documents causing further delays in their 

ability to provide timely expert reports.  It is difficult to doubt that the Defendants knew that the 

electronic data they provided was on proprietary software platform not easily accessible to a 

third party -- the Plaintiffs for example.  The production of the data in this format amounted to 

no production at all as the information was not “reasonably accessible.”  Defendants should 

ordered to produce forthwith all responsive do

be 

cuments. 

III. Defendants Materially Misrepresent To The Court That They Have Complied With 
The Courts April 30, 2008 Order 

 
 Despite repeated requests, Defendants refuse to produce material discovery in response to 

Armor Screen’s First Request for Production (“RFP”).  On July 18, 2008, Armor Screen’s 

                                                 
11 See Exhibit B: July 23, 2008 Letter to Jeffrey D. Feldman. 
 
12 Id.  
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counsel sent a letter advising Defendants of multiple deficiencies in their responses to Armor 

Screen’s RFP.13  Amongst the deficiencies noted were: 

a. RFP 14, 15, 17: Storm Catcher and Mr. Rist 

Storm Catcher continues to refuse to produce any of the requested electronically 

stored (or otherwise) accounting data, sales information or financial information.  Rather, Storm 

Catcher only produced individual job files created specifically per job.  Storm Catcher and Storm 

Smart must utilize some type of accounting or financial management system, which centrally 

stores information concerning sales to customers or dealers, payments received and purchases 

from suppliers/vendors.  Armor Screen is entitled to the requested documentation and 

Defendants’ refusal to submit such documentation is unduly prejudicial to Armor Screen in 

prosecution of this case.  To date, Defendants have not responded to Armor Screen’s July 18, 

2008 letter requesting the above-mentioned documents.14   

b. RFP 16: Storm Catcher and Brian Rist 

 This request asks for all vendors from which Defendants’ have purchased geosynthetic 

fabric, or any other component intended for use in any Accused Device.15  Defendants responded 

by producing certain invoices from only one vender, Aerial Fabrics, for 2007 and 2008.16  The 

request calls for the production of documents sufficient to identify all vendors from whom Storm 

Catcher purchased polypropylene, including all previous vendors of Storm Catcher.   

                                                 
13 See Exhibit C: July 18, 2008 Letter to Jeffrey D. Feldman. 
 
14 Id. 
 
15 See Exhibit D: Storm Catcher’s Response To Plaintiff Armor Screen’s First Request For Production, #16. 
 
16 Id.  
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 Armor Screen’s July 18, 2008 letter requests that Defendants supplement their answers 

and confirm that they were not withholding any information or documents on the basis of their 

objections.17  To date, Defendants have provided no response to the letter.   

c. RFP 18: Storm Catcher 

  Storm Catcher fails to fully identify its dealers as requested.18  The only 

information provided by Storm Catcher is the name and email of the individual dealers.19  Storm 

Catcher fails to provide the address and telephone numbers for any dealer, and fails to indicate 

whether the listing contains all dealers or whether former dealers were omitted.20  Indeed, it 

appears as if Defendants’ consciously omitted material information that exists in the documents 

maintained in the ordinary course of business.  Additionally, the dealer list provided appears to 

have been an electronic spreadsheet.21  As such, Defendants’ must provide the spreadsheet, in its 

original electronic format as requested and required by the Federal Rules of Civil Procedure.22 

d. RFP 56: Storm Catcher 
 
RFP 56 requested all historical web pages maintained by Storm Catcher.23  

Defendants, however, only provided the existing web pages as opposed to the full list of all 

previous webpages.  Additionally, the documents provided were merely printouts of the 

documents as opposed to the requested electronic format.  Armor Screen asked Defendants to 

                                                 
17  See Exhibit C. 
 
18 See Exhibit D at 18. 
 
19 See Exhibit E:  Wholesale Dealer Listing (Note: Exhibit E will be filed under seal as it has been designated 
“Attorney’s Eyes Only”). 
 
20 Id. 
 
21 Id. 
 
22 See Fed. R. Civ. P. 34. 
 
23  Exhibit F: Armor Screen’s First Request For Production To Storm Catcher. 
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supplement their responses to include the necessary documentation in the appropriate electronic 

format.24  To date, Defendants have provided no response to the letter. 

e. Defendants’ June 16, 2008 Production of Documents Fails To Comply With 
The Rules Of Civil Procedure 

 
 On June 16, 2008, Defendants produced email documents in response to Armor Screen’s 

Request for Production.  These emails appear to have been printed by Defendants’ counsel and 

then produced as hardcopies.  As such, Defendants’ production does not comply with the Federal 

Rules of Civil Procedure which require that electronically stored information be produced in 

electronic form.25  Moreover, Armor Screen specifically requested “electronically stored 

information” and “electronic data.”26  Defendants also failed to identify to which requests 1400 

pages of documents they produced on June 9th and 16th were responsive, as required by the 

Federal Rules.  Defendants continue to refuse to correct the deficiencies in their responses 

despite repeated requests by Armor Screen to do so.  

 The rules for depositions and discovery “are to be accorded a broad and liberal 

treatment.”27  Defendants’ actions to date in refusing to provide the requested discovery, flies in 

the face of the Federal Rules.28  Courts are required to accord discovery a broad and liberal 

scope in order to provide parties with information essential to the proper litigation of all relevant 

facts, to eliminate surprise and to promote settlement.  All of the documents  requested by the 

                                                 
24 Exhibit B. 
 
25 Fed. R. Civ. P. 34. 
 
26 Exhibit F: Armor Screen’s First Request For Production To Storm Catcher. 
 
27 Credit Lyonnais, S.A. v. SGC Int’l, Inc. 160 F.3d 428, 430 (8th Cir. 1998)(quoting Hickman v. Taylor, 329 U.S. 
495, 507 (1947). 
 
28 Coker v. Duke & Co., 177 F.R.D. 682 (M.D. Ala. 1998); Morgan v. union Pac. R.R. Co., 182 F.R.D. 261, 263 
(N.D. Ill. 1998)(“The Federal Rules of Civil Procedure establish a brad policy which favors full disclosure of facts 
during discovery” (citation omitted)). 
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Defendants are well within the scope of discovery permitted by the Federal Rules.  Since 

Defendants’ have - without justification - withheld such discovery, Armor Screen has no other 

recourse than to make this application to the Court.29 

Conclusion 

 Armor Screen requests that the Court compel Defendants to immediately provide 

available dates for the depositions of Messrs. Dodd and Rist and that such depositions take place 

no later than September 1, 2008.  Armor Screen further requests that Defendants provide Armor 

Screen with a date in the immediate future for when their vendor may collect the previously 

identified documents from Storm Catcher’s warehouse for photocopying or duplication.  Finally, 

Armor Screen asks the Court to require Defendants to supplement their discovery responses in 

order to conform with the Federal Rules of Civil Procedure.  Defendants have engaged in 

dilatory tactics for several months and any further delay is inexcusable and would continue to 

prejudice Armor Screen’s ability to prosecute their case. 

 In conjunction with these requests, Armor Screen asks that this Court award appropriate 

relief including but not limited to attorneys fees and costs associated with its efforts to address 

this issue. 

 

 

 

 

 

 

                                                 
29  Defendants materially misrepresented to the Court that they have complied with the Court’s April 30, 2008 
Discovery Order, See Exhibit G: Defendants’ Notice of Compliance With Court’s Order Enunciated During April 30, 
2008 Hearing.  
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Certificate of Good-Faith Attempt To Resolve 

 Armor Screen counsel certifies that prior to filing this motion, the undersigned contacted 

Defendants’ counsel in a good-faith attempt to resolve the issues raised in this motion. 

August 6, 2008 
 

Respectfully submitted, 
 
SQUIRE, SANDERS & DEMPSEY, L.L.P. 

 
By:  /s/ Robert C.L. Vaughan    

Robert C.L. Vaughan (FBN 0130095) 
RVaughan@ssd.com 
Javier A. Lopez (FBN 0016727) 
jalopez@ssd.com  
200 South Biscayne Blvd., Ste. 4000 
Miami, Florida  33131 
Tel.: (305) 577-7000 
Fax: (305) 577-7001 
 
Attorneys for Plaintiff  
Armor Screen Corporation 

 
OF COUNSEL: 
             
John A. Burlingame (admitted PHV) 
jburlingame@ssd.com 
Jeremy W. Dutra (admitted PHV) 
jdutra@ssd.com 
SQUIRE, SANDERS & DEMPSEY, L.L.P. 
1201 Pennsylvania Avenue, N.W., Suite 500 
Washington, D.C. 20004  
Tel.:  (202) 626-6600 
Fax.: (202) 626-6780 
 
Attorneys for Plaintiff,  
Armor Screen Corporation 
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CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that on August 6, 2008, I electronically filed the foregoing with 

the Clerk of Court using the CM/ECF system which will send a notice of electronic filing to the 

following: 

Jeffrey D. Feldman, Esq. 
E-mail: JFeldman@FeldmanGale.com 
Stephanie C. Alvarez, Esq. 
E-mail: SAlvarez@FeldmanGale.com 
Christina D. DeAngelis, Esq. 
E-mail: CDeAngelis@FeldmanGale.com 
FELDMAN GALE, P.A. 
One Biscayne Tower 
2 South Biscayne Boulevard, Suite 3000 
Miami, FL  33131 
Ph: (305) 358-5991 
Fax: (305) 358-3309 
 
Counsel for Defendants,  
Storm Catcher, Inc.,  
Storm Smart Building Systems, Inc.,  
Smart Tracks, Inc. and Brian Rist 
 

Lawrence D. Smith, Esq. 
E-mail: LSmith@WaltonLantaff.com 
Frances A. Scaglia, Esq. 
E-mail: FScaglia@WaltonLantaff.com 
WALTON LANTAFF SCHROEDER & CARSON LLP 
9350 Financial Centre  
9350 South Dixie Highway, 10th Floor  
Miami, Florida 33156-2900 
Ph: (305) 671-1300 
Fax: (305) 670-7065  
 
Counsel for Defendant, 
Stephen Johnson 
 

By: /s/ Robert C.L. Vaughan   
 Robert C.L. Vaughan 

 
 
 

Case 9:07-cv-81091-KLR   Document 93   Entered on FLSD Docket 08/06/2008   Page 11 of 11

mailto:JFeldman@FeldmanGale.com
mailto:SAlvarez@FeldmanGale.com
mailto:CDeAngelis@FeldmanGale.com
mailto:LSmith@WaltonLantaff.com
mailto:FScaglia@WaltonLantaff.com

