
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
CASE NO. 07-81091-CIV-RYSKAMP/VITUNAC 

 
 
ARMOR SCREEN CORPORATION, 
a Florida corporation, 
 

Plaintiff, 
 

vs. 
 
STORM CATCHER, INC. a Florida 
Corporation, STORM SMART BUILDING  
SYSTEMS, INC., a Florida Corporation, 
SMART TRACKS, INC., a Florida 
Corporation, BRIAN RIST, an Individual, 
STEPHEN JOHNSON, an Individual, and 
DOEs 1-5, inclusive, 

 
Defendants. 

_____________________________________/ 
 

DEFENDANTS’ MEMORANDUM IN OPPOSITION TO MOTION TO COMPEL 

COME NOW, Defendants, Storm Catcher, Inc., Storm Smart Building Systems, Inc., 

Smart Tracks, Inc., and Brian Rist, (“Defendants”), by and through undersigned counsel, and, 

respond to Plaintiff’s Motion to Compel, and request that it be denied as follows.   

 

I. SUMMARY OF RESPONSE. 

 The deposition requests and document requests at issue are not directed to all Rist 

Defendants. As Plaintiff has not, and cannot, identify any requests for production of documents 

to Storm Smart Building Systems, Inc., or Smart Tracks, Inc., these entities need not produce any 

documents.  As Plaintiff further cannot identify any depositions notices to Storm Catcher, Inc., 

Storm Smart Building Systems, Inc., or Smart Tracks, Inc., the Motion to compel deposition 

testimony should be denied as well as to these entities. 

 As to the depositions of Brian Rist and Munn Reynolds Dodd, those depositions were 

also never noticed.  Counsel for Plaintiffs admittedly never proceeded beyond requesting dates 

for same.   As such there is no basis for sanctions. See McMahon v. Presidential Airways, Inc., 
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2006 U.S. Dist. LEXIS 4909 (M.D. Fla. 2006)  Nevertheless, at least in part because of the 

substitution of counsel for the Rist Defendants, it is apparent that communication was 

temporarily delayed as to deposition scheduling.  However, the undersigned has now provided 

proposed dates for both deposition of Brian Rist and Reynolds Munn Dodd.1  

 Plaintiff further demands that certain documents – the “.max” files – which were 

originally produced electronically, now must be produced in paper form, and that certain other 

documents - namely, email -  originally produced in paper form, now must be produced 

electronically. Such redundant production is not necessary, or required under the Rules, 

particularly where Plaintiff did not specific the format in which such documents should be 

produced in the applicable Requests for Production.  See  Fed.R.Civ.P. 34(b)(2)(E)(ii), (iii).  

Moreover, the justification for redundant paper production of the electronically produced “.max” 

files, namely that counsel for Plaintiff could not open the documents without expensive, 

proprietary software, is simply incorrect.  Indeed, the documents were even produced along with 

a free “Paperport” software “viewer” which allows the user to open, view and print the “.max” 

files.  Moreover, the commercial version of that “Paperport” software program is also readily 

available either in a free viewer version, or for purchase for $99, and may be download from the 

software seller’s web site in a matter of minutes. (Exhibit A – Declaration of Karen Dugas).  

Given that the undersigned has advised counsel of the existence and utility of this program, 

(Exhibit B– August 20, 2008 Email to Opposing Counsel), and that Plaintiff’s counsel continues 

to insist on redundant paper production at great time and expense to Defendants, and disruption 

of their business, the continued pursuit of this “.max” issue is not only not required under the 

rules, but decidedly improper.  

 Conversely, Plaintiff’s argument that documents produced in hard copy paper format, 

must now be produced electronically, is similarly misguided. Again, because Plaintiff’s Requests 

for Production do not specify the format in which the documents were to be produced, hard copy 

production is an acceptable manner of production. See id. 

 Plaintiff further seeks additional production as to individual Requests to Produce Nos. 14, 

15, 16, and 17 to Brian Rist and Storm Catcher, and Requests 18 and 56 to Storm Catcher.  As 

set forth more fully below, any additional production is essentially redundant to the information 

                                                           
1 The undersigned does not at this time represent Mr. Dodd, but has been able to confirm his 
availability for deposition in Miami. 
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already made available. 

 Finally, Defendants complain as to the manner of production of certain email. As to the 

email, because Defendants do not maintain email in any particular order, but rather, the email 

were simply not deleted once sent in the ordinary course of business, the production of email 

from these uncategorized business records should be considered production in the ordinary 

course of business, and further identification of the email pursuant to particular requests for 

production should not be required. Fed.R.Civ.P. 34(b)(2)(E)(i). Moreover, again, there is no need 

under the rules for redundant production of the email in both electronic and paper form. 

 These arguments are addressed more specifically below. 

II. THERE ARE NO OUTSTANDING DISCOVERY REQUESTS AS TO SEVERAL 
 OF THE “RIST DEFENDANTS”. 

 As an initial matter, it is noted that above identified four original “Rist” Defendants are 

all identified as targets of the Motion to Compel.  Yet, the majority of the relief requested 

pertains to documents purportedly sought via Requests for Production of Documents to 

Defendants Brian Rist and Storm Catcher, Inc. only. Although, for expediency, complete on-

sight access was provided to the paper records of Storm Catcher, Inc., Storm Smart Building 

Systems, Inc., and Smart Tracks, Inc., and by extension any potentially responsive business 

documents that could be attributed to Brian Rist,  (Exhibit A- Declaration of Karen Dugas), the 

fact is that the requests to produce at issue where simply not directed to Storm Smart Building 

Systems, Inc. or Smart Tracks, Inc.  Because Plaintiff’s Motion does not, and cannot identify any 

requests to produce at issue which were actually served on Storm Smart Building Systems, Inc. 

or Smart Tracks, Inc., respectfully, the Motion must be denied as to these entities. See 

Fed.R.Civ.P. 34. 

 Similarly, while the Federal Rules of Civil Procedure provide the option of deposing a 

corporate entity, the undersigned is unaware of any notices of deposition having been served on 

Storm Smart Building Systems, Inc., Smart Tracks, Inc. or Storm Catcher, Inc.  See Fed.R.Civ.P. 

30(b)(6).  As such, these entities cannot be compelled to attend their depositions.  See Id.;  

McMahon, 2006 U.S. Dist. LEXIS 4909 (Where plaintiffs complained that the defendants “have 

not cooperated in scheduling the depositions,” Court found  “there is no basis for an order 

compelling attendance at a deposition because no notices of deposition were ever issued.”) 
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 Thus, respectfully, this Court should not, and cannot, compel any document production 

from Storm Smart Building Systems, Inc. or Smart Tracks, Inc., for whom requests for 

production were not served,2 and, should not, and cannot compel Storm Smart Building Systems, 

Inc., Smart Tracks, Inc. or Storm Catcher, Inc. to appear for deposition, as no notices of 

deposition have been served thereupon. 

 

III. DEPOSITIONS OF RIST AND DODD – SCHEDULING DISPUTE. 

Plaintiff also seeks to compel Defendant Brian Rist to appear for deposition, as well as 

potential intervenor Munn Reynolds Dodd.  However, again, no deposition notices were ever 

served as to either Mr. Rist or Mr. Dodd, (nor was a subpoena ever issued to Mr. Dodd, which 

would be necessary to the extent he is not yet considered a party in this action, as the motion to 

intervene is still pending). Again, therefore, there is no basis for this court to compel depositions, 

nor is there any basis for sanctions. Id.; Fed.R.Civ.P. 30(b)(1 (setting forth notice requirements); 

Fed.R.Civ.P. 37(d)(1)(A) (court may order sanctions only if party “fails, after being served with 

proper notice, to appear for that person’s deposition.” – emphasis added) ; Fed.R.Civ.P. 45 (non-

party subpoenas).  Moreover, contrary to Plaintiff’s assertions, these individuals have never 

failed to appear for their deposition, since the depositions were never noticed under applicable 

rules. See Id. Based thereupon, the motion to compel should be denied as to the depositions of 

Defendant Rist and potential intervenor Dodd. 

Nonetheless, the undersigned recognizes that attempts have been made by counsel for 

Plaintiff to schedule depositions of Mr. Rist and Mr. Dodd. While the process of substitution of 

counsel for Mr. Rist has delayed the provision of these dates, the undersigned has now provided 

several dates to opposing counsel in late September and in October of 2008 for Mr. Rist’s 

deposition.  As to Munn Reynolds Dodd, the undersigned counsel does not currently represent 

Mr. Dodd.  Nonetheless, in order to facilitate Mr. Dodd’s deposition, the undersigned has also 

provided counsel for Plaintiff’s with several proposed dates for the deposition Mr. Dodd, again 

in September and October of 2008, at which time it is believed that Mr. Dodd can be made 

available for deposition in Miami-Dade County.  As these dates were only recently provided to 

opposing counsel for Plaintiff, the undersigned is awaiting a reply from counsel for Plaintiff as to 
                                                           
2 Certain Requests for Production were only recently served on or about September 3, 2008, on 
additional Defendants.  However, responses thereto are not yet due under applicable rules, and 
these other requests for production are not at issue or raised by Plaintiff in its Motion to Compel. 
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the proposed dates.  

IV. PLAINTIFF’S IMPROPER DEMAND FOR PAPER COPIES OF DOCUMENTS 
 PRODUCED ELECTRONICALLY (THE “.MAX”  DISPUTE). 

 Plaintiff titles this portion of their Motion to Compel, as “Defendants refused to allow 

Armor Screen to Review Material Documents.” (Motion, p. 4). Plaintiff then complains that 

certain files were produced electronically “in an uncommon proprietary system.” (Motion, p. 4). 

Based thereupon, Plaintiff seeks to compel Defendants to once again allow counsel for Plaintiff 

to rummage through years of highly confidential files, resulting in significant time and expense 

to Defendants, and disruption of corporate files, (Exhibit A – Declaration of Karen Dugas), in 

order to produce paper copies of documents already produced in their native electronic format, as 

stored by Defendants in the ordinary course of business. Id. The assertions upon which Plaintiff 

relies for this highly intrusive, costly and unnecessary demand, namely that Defendants refused 

to allow the review of material documents, and that the documents were produced “in an 

uncommon proprietary system,” are incorrect on numerous levels, such that, respectfully, these 

unreasonable demands should not be countenanced by this Court.  

 First, the assertion that “Defendants” have failed to produce documents is incorrect as to 

Defendants Storm Smart Building Systems, and Storm Tracks, since Plaintiffs have not served 

requests for production on these Defendants, as noted above.  Indeed, however, though the 

document requests were not even served on these entities, counsel for Plaintiff, in the interest of 

expediency, was still allowed to rummage through files for these entities, and documents were 

produced either in paper form for copying by counsel for Defendants, or in electronic form, with 

the agreement of counsel for Plaintiff.  (Exhibit A). 

 Second, as to Mr. Rist and Storm Catcher, for whom document requests admittedly were 

served, since Mr. Rist does not manufacture or sell any products, the only responsive documents 

would be those to be produced by Storm Catcher. Therefore, Defendant Rist has not refused to 

produce any documents, material or otherwise. 

 Third, the corporate Defendants, including Defendant Storm Catcher, did not refuse to 

produce any documents.  To the contrary, in addition to over 3,000 pages of Bates stamped 

documents, identified as responsive to various specific requests which were produced through 

former counsel for Defendants, Feldman Gale, P.A., Defendants facilities were made available 
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over an extended several day period for counsel for Plaintiff to review voluminous files, as 

maintained in the ordinary course of business, from which counsel for Plaintiffs were permitted 

to select documents for production.  Certain of the selected files were provided directly to 

Plaintiff’s copying service, and were thereafter returned, resulting in disruption of years of 

corporate records.  Other of the selected files, in particular, individual “job” files, were provided 

electronically, since electronically scanned duplicates had been created in the ordinary course of 

business. (Exhibit A) 

 Fourth, the electronic files which counsel for Plaintiff agreed to accept in lieu of their 

paper duplicates, were not provided in “an uncommon proprietary system—which could not be 

loaded onto Armor Screen’s counsel’s system.” (Motion, p. 4). Rather, the duplicates of paper 

files flagged by counsel for Plaintiff during their extensive on-site investigation of Defendants 

premises were maintained in electronic form in the ordinary course of business, principally by 

scanning of the paper files contemporaneously to their receipt or creation.  These documents are 

primarily stored by Defendants either as “pdf” files, which are accessible and can be read using 

Adobe Acrobat, the viewer program which is available for free, and comes pre-installed on most 

computers, and as “.max” files, which are created using a common business software program, 

called Paperport, which allows documents to be scanned and then viewed in this “.max” format. 

(Exhibit A). Indeed, as to the Paperport program, while a full version can be purchased for $99 

dollars, a free Paperport viewer for opening, viewing and printing “.max” files can not only be 

downloaded from the internet, but was actually provided as part of the production. Id.  

 The current dispute over the accessibility of documents produced in their native 

electronic form as “.max” files appears to have begun with a misunderstanding by opposing 

counsel of the nature of the files, and the software program needed to open the files.  Upon 

substituting as counsel for Defendants, and thereafter entering the fray in this discovery dispute, 

the undersigned advised opposing counsel Plaintiff that the disputed “.max” files could indeed be 

opened with a relatively inexpensive software program from which the “.max” programs were 

actually created by Defendants, and that this did not require an uncommon or proprietary system.  

(Exhibit B – August 20, 2008 Email to Opposing Counsel).   

 Incredibly, having been advised of this fact, counsel for Plaintiff has refused to withdraw 

Plaintiffs Motion to Compel as to the “.max” files issue.  As the undersigned understands 

opposing counsel’s position after discussing the matter with opposing counsel, though counsel 
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may open, view and print all of the electronic files with an inexpensive Paperport program, this 

is not enough, because counsel would then prefer to scan the printed document into a different 

electronic format which counsel for Plaintiff would prefer to use, instead of the original native 

electronic format in which the documents were saved. Respectfully, this justification, i.e. that 

documents produced and reasonable accessible in their native electronic format must also be 

produced in paper copy, merely for the convenience of counsel, is not supported by the Rules of 

Civil Procedure. The Rules simply provide that electronic documents should be produced in a 

form in which they are ordinarily maintained or in a reasonable usable form. Fed.R.Civ.P. 

34(b)(2)(E)(ii).  Defendants have done both with respect to the electronically produced job files.  

Moreover, the rules further clearly further provide that “a party need not produce the same 

electronically stored information in more than one form.” Fed.R.Civ.P. 34(b)(2)(E)(iii).  

Plaintiff’s request that Defendants produced documents in both electronic and paper form is not 

warranted. 

 Opposing counsel for Plaintiff having now been advised of the true nature of the 

electronic documents, and the software program needed to open and view the documents, 

Plaintiffs’ stubborn and continued insistence on obtaining the paper versions of the documents 

already produced in their electronic format, at additional great time and expense to Defendants,  

(Exhibit A – Declaration of Karen Dugas, ¶¶ 12, 17), borders on harassment, is not necessary, 

and, respectfully, should not be honored by this Court. 

 

V.  DUPLICATE ELECTRONIC PRODUCTION IS NOT REQUIRED. 

 In several instances, Plaintiffs next, ironically, complain that electronic versions of 

documents should have been produced, instead of the hard copies of files that were actually 

produced. For example, Plaintiff asserts that “Defendants’ [sic] must provide the spreadsheet, in 

its original electronic format as requested and required by the Federal Rules of Civil Procedure” 

(Motion, p. 7 - referring to Request No. 18, further addressed below).  In addition, Plaintiff 

argues that “Defendants’ production does not comply with the Federal Rules of Civil Procedure 

which require that electronically stored information be produced in electronic form.  Moreover, 

Armor Screen specifically requested ‘electronically stored information’ and ‘electronic data.’” 

(Motion, p. 8, referring to email production, also addressed below). 

 There are several problems with this position.  First, if, indeed, the Federal Rules “require 
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that electronically stored information be produced in electronic form,” then Plaintiff’s complaint 

that electronically stored job files, produced in electronic form, must now be produced in paper 

form, (see above, Section III of this Memorandum) is patently frivolous for this additional 

reason.  

 Second, and perhaps more importantly, Plaintiff is incorrect in its assertion that the Rules 

require, in this instance, production of electronic copies of documents. The Federal Rules do not 

require a party to produce documents in electronic form, (or in any particular form for that 

matter), unless the request specifically identifies the form in which the documents are to be 

produced.  Fed.R.Civ.P. 34(b)(2)(E)(ii). In the instant case, the Requests to Produce served on 

Rist and Storm Catcher do not do so. Rather, these Requests to Produce, merely indicate that the 

definition of the term “documents,” includes, among other things, “electronically stored 

information” and “electronic data.” (See Definitions” section of Requests to Produce). 

Conspicuously, however, the Request to Produce do not identify a specific form for producing 

the electronic documents. In other words, Plaintiff did not specify that such information must be 

produced in any particular form, whether electronic form or hard copies.   In this regard, the 

Federal Rules of Civil Procedure specifically require only that “if the request does not specify a 

form for producing electronically stored information, a party must produce it in a form or forms 

in which it is ordinarily maintained or in a reasonable useable form or forms.” Fed.R.Civ.P. 

34(b)(2)(E)(ii). (Emphasis added). As the documents at issue were produced in a reasonably 

usable form, namely hard copy print-outs, they need not be produced otherwise.  Id.  Indeed, the 

rules further provide that “a party need not produce the same electronically stored information in 

more than one form.”  Fed.R.Civ.P. 34(b)(2)(E)(ii).  Yet, this is exactly what Plaintiff would now 

have Defendants do. As such, Plaintiff’s demand that certain documents which were produced as 

hard copy print-outs must now also be produced in electronic format is not supported by the 

Federal Rules, and should be denied.   

 

V. SPECIFIC REQUESTS FOR PRODUCTION 

 Plaintiff next complains that additional documentation is required as to six (6) particular 

requests for production of documents, out of the fifty-eight (58) requests at issue.  Each of these 

requests is addressed below, in the order set forth in Plaintiff’s Motion to Compel. 3  In each 

                                                           
3 Plaintiff has not, as required by local rules, set forth verbatim the requests and objections. 
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case, Defendants have actually produced documents as kept in the ordinary course of business, 

and thus have complied with the requests, as described further below.  In order to resolve the 

dispute, counsel for Plaintiff has been advised that certain spread sheet tabulations will be 

produced.  However, this was specifically and properly objected to, and any such production 

should not be construed as an admission that such documents are kept in the normal course of 

business, or should have earlier been produce.4 

 

 A. Requests for Production 14, 15 and 17.  

 These requests seek certain financial information, much of which has already been 

provided.  Plaintiff essentially seeks summary information which it hypothesizes might exist. To 

the extent the requests are directed to Brian Rist, Defendant Rist does not maintain any 

responsive documents, as he has not produced or sold any products. Thus, the only responsive 

documents are as to Storm Catcher, Inc., and the motion should be denied as to Rist on these 

grounds. 

 As to Defendant Storm Catcher, in order to resolve this dispute, certain additional spread 

sheet print-outs from Storm Catcher have been offered to be generated, and, will be provided.  

However, it should be noted that this additional information is essentially, and for the most part, 

redundant to the information already provided.  Moreover, the information will be contained in 

spread sheets being created specifically for this litigation, though from information stored in 

electronic databases, and, as noted above, it is questionable whether such information generated 

specifically for litigation, even needs to be produced.  Nonetheless, in order to resolve this 

dispute, the additional spread sheets will be produced.  Counsel for Plaintiff have previously 

been advised of this fact.  As such, the Motion to Compel should be denied as moot as to these 

requests, each of which is further addressed below.  Moreover, sanctions are not warranted. 

  

Request No. 14. Documents relating to your [i.e. either Brian Rist or Storm Catcher, Inc.] 
total production (in dollars and units) of any Accused Device. 
 
 First, having been provided the individual “job” files, i.e. files for each individual sales or 

installation of the accused products, this should provide the responsive information.  (Exhibit A – 
                                                           
4 As set forth in General Objection 21, p. 5 of responses to requests to produce, “Defendant 
objects to any Request that requires Defendant to collect, tabulate, organize, display, arrange or 
produce information in a manner not kept by Defendant in the ordinary course of business.” 

9 

Case 9:07-cv-81091-KLR   Document 124   Entered on FLSD Docket 09/08/2008   Page 9 of 16



Declaration of Karen Dugas, ¶10). Second, despite representations that no summary 

documentation was produced, this is simply not the case.  In addition to the individual job files, 

the following documents were produced: Storm Catcher Profit & Loss Statements – already 

produced, Bates Nos. SC 003292 – 003303 (shows total annual dollar amounts); Storm Catcher 

Balance Sheets – already produced Bates Nos. SC 003284 – 003291(shows total annual dollar 

amounts).  These documents were produced as attorneys eyes only pursuant to the existing 

protective order entered in this case, and the undersigned is not aware that this designation of 

confidentiality has been challenged.  Should the Court wish to view the documents in camera, 

they can be made available. 

 In addition, Defendant Storm Catcher will generate and produce a spread sheet print-out 

showing the annual square feet of fabric used for the accused products.  However, the 

information is not kept by “unit” in this format, so that the job file documents already made 

available to counsel during the on-site inspection actually provide more detailed information as 

to “units” sold.  The additional information being produced, however, is highly confidential and 

has not been disclosed to the general public, and therefore will be designated as attorneys eyes 

only pursuant to the existing protective order.5   

 

15.        Documents relating to production costs for any Accused Device, including fixed 
costs, variable or semi-variable costs, overhead, materials costs, and labor costs. 
 
 Again, this information has already been provided in the form of Storm Catcher Profit & 

Loss Statements– already produced, Bates Nos. SC 003292 – 003303, and, Storm Catcher 

Balance Sheets – already produced - Bates Nos. SC 003284 – 003291, which have been 

designated as attorneys eyes only, and can be made available to the Court, in camera, upon 

request. 

 In addition, counsel has been advised that Defendant Storm Catcher will generate and 

produce a spread sheet print-out with vendor information, including purchase information from 

the vendors and vendor addresses, again to be designated as attorneys eyes only.  However, this 

information is essentially redundant to the information already produced. 

 
                                                           
5 As to any of the additional confidential information which the undersigned has advised 
opposing counsel will be produced, the undersigned is not aware that any challenges have or will 
be made to the attorneys eyes only designation.  
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17.        Documents that evidence or relate to your volume of sales (in dollars or in units) 
and shipments (in units) of any Accused Device, or component thereof, including monthly 
and annual sales reports (including by model, geographic region, and customer), shipping 
logs, and promotional shipments. 
 

 Again, this information has already been provided in the form of Storm Catcher Profit & 

Loss Statements– already produced, Bates Nos. SC 003292 – 003303, and, Storm Catcher 

Balance Sheets – already produced - Bates Nos. SC 003284 – 003291, which have been 

designated as attorneys eyes only, and can be made available to the Court, in camera, upon 

request.   

 In addition, Defendant Storm Catcher has already produced annual documents titled 

Storm Catcher Sales by Customer Summary – showing annual dollar sales, Bates Nos. SC 

003304 – SC 003312.   This information has also been designated as attorneys eyes only, and can 

be made available to the Court, in camera, upon request.  And, although entirely redundant, in 

order to resolve this dispute, counsel has been advised that Defendant Storm Catcher will further 

generate and produce a similar Storm Catcher Sales by Customer Summary – Monthly, quick 

books print out, showing the information by month, as opposed to year. 

 In addition, as noted above, opposing counsel has been advised that Defendant Storm 

Catcher will generate a spread sheet print-out showing the annual square feet of fabric (the 

information is not kept by type of product in this format).  Finally, Defendant Storm Catcher will 

generate a spread sheet transaction print-out showing customer name, zip code, type of product 

(at least to the extent possible to generate, e.g. roll screen, slide screen, etc), and contract date. 

All of this information, however, was made available during the on site inspection, in the form of 

the individual job files, and is therefore redundant.  Moreover, this additional highly confidential 

information is being produced attorneys eyes only. 

 

 B.  Request for Production 16 

 
16.        Documents sufficient to identify all vendors from whom you have purchased geo-
synthetic fabric, including polypropylene, or any other component intended for use in any 
Accused Device. 
 

 This request seeks only documents “sufficient to identify” vendors.  Plaintiff has not, as 

such, asked for “all” documents of any kind that identify any vendors.  Rather, any set of 
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documents which fully identifies the vendors should be deemed documents “sufficient to 

identify” vendors. As such, this request was fully complied with. 

 In particular, Plaintiff has identified one vendor by name, through invoices produced. 

(Motion, p. 6).  Moreover, Plaintiff was provided access to all vendor files during the on-site 

inspection, and therefore, did have access to documents “sufficient to identify all vendors.” 

(Exhibit A).  Nonetheless, in order to resolve the dispute, opposing counsel has been advised that 

a spread sheet print-out with vendor information will be generated, including purchase 

information from the vendors by transaction, and vendor names and addresses, will be produced.   

Importantly, however, this is again redundant to the information sufficient to identify vendors 

which was already provided during the on-site inspection.  Moreover, this highly confidential 

information will be produced as attorneys eyes only, pursuant to the existing protective order. 

 

 C. Request for Production 18. 

18.        Documents sufficient to identify all dealers, distributors, retailers or other 
customers to whom you have sold any Accused Device, or any component thereof. 
 

 Once again, Defendant seeks only documents “sufficient to identify.” Again, therefore, 

Plaintiff has not, as such, asked for “all” documents of any kind that identify any dealers, etc. nor 

has Plaintiff sought electronic documents only, since paper files which identify dealers, etc. are 

equally capable of sufficiently identifying vendors, as electronic files.  This information was 

provided during the on-site inspection, when Defendant reviewed job files which included 

information as to the dealers involved in each job. (Exhibit A). 

 As Plaintiff acknowledges, a list was also provided (designated attorneys eyes only). 

Plaintiff complains that the list provided had only email addresses.  Plaintiff conveniently fails to 

mention that other lists were provided, which included addresses, namely, Wholesale Dealer lists 

already produced Bates Nos. SC 003078 – 003161; Wholesale Dealer lists already produced 

Bates Nos. SC 003313 – SC 003316.  Should the court desire, the documents can be produced 

for in camera review. 

 Nonetheless, in order to resolve the dispute, opposing counsel has been advised that 

spread sheet dealer print-outs with addresses, both current, and historic.  Again, however, this is 

redundant to the information sufficient to identify vendors which was already provided during 

the on-site inspection.  Moreover, the highly confidential information will be designated 
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attorneys eyes only. 

 

56.        Copies of web pages that you currently or previously maintained on any website 
owned, operated or hosted by or on behalf of Storm Catcher. 
 

 For expediency, the information was presented in the form readily and reasonably 

available to Defendants, namely, web site print-outs.  As noted above, the Federal Rules do not 

require electronic format for document production in this instance. However, to the extent 

available in electronic form, including historical web site information is available, counsel has 

been advised that the information is being gathered and will be provided.  

 

V. EMAIL WERE PROPERLY PRODUCED. 

 Finally, Plaintiffs complain that certain email were not properly produced under the 

Federal Rules of Civil Procedure. As noted above, Plaintiff’s argument that email produced as 

hard copies must now be produced again, in electronic format, is simply incorrect. (See Section 

IV, Supra). 

 Defendant also complains that the email documents should have been identified as 

responsive to specific requests.  It is noted, however, that the email at issue are not maintained in 

particular files, but rather, are simply email that have not been deleted over the years.  As such, it 

is represented that by producing the responsive email in the manner produced, this properly 

constitutes production as maintained in the usual course of business, which is an acceptable form 

of production.  Fed.R.Civ.P. 34(E)(i). 

WHEREFORE, for the reasons set forth above, Defendants respectfully request that 

Plaintiff’s Motion to Compel be denied, and that no fees be awarded.  Alternatively, should any 

additional production be required, it is requested that Defendants costs be reimbursed, for both 

the production to date, and the additional time to comply with any additional production, by the 

costs of employee time involved therein. 

/ 

/ 

/ 

/ 

/ 
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Respectfully submitted, 

Dated:  September 8, 2008 s/ Andrew W. Ransom. 
             Miami, Florida John Cyril Malloy, III 

Florida Bar No. 964,220 
jcmalloy@malloylaw.com 
Peter A. Matos 
Florida Bar No. 992.879 
pmatos@malloylaw.com 
Andrew W. Ransom 
Florida Bar No. 964,344 
aransom@malloylaw.com 
John Fulton, Jr. 
Florida Bar No. 173,800 
jfulton@malloylaw.com 
MALLOY & MALLOY, P.A. 
2800 S.W. Third Avenue 
Miami, Florida  33129 
Telephone: (305) 858-8000 
Facsimile:  (305) 858-0008 
Attorneys for Defendants Storm 
Catcher, Inc., Storm Smart Building 
Systems, Inc., Smart Tracks, Inc. and 
Brian Rist. 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on September 8, 2008, I electronically filed the foregoing document 

with the Clerk of the Court using CM/ECF.  I also certify that the foregoing document is being 

served this day on all counsel of record or pro se parties identified on the attached Service List in 

the manner specified, either via transmission of Notices of Electronic Filing generated by 

CM/ECF or in some other authorized manner for those counsel or parties who are not authorized 

to receive electronically Notice of Electronic Filing. 

 
s/ Andrew W. Ransom 
Andrew W. Ransom 
Florida Bar No. 964,344 
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SERVICE LIST 
ARMOR SCREEN CORPORATION v. STORM CATCHER, INC., ET AL. 

United States District Court, Southern District of Florida 
Case No. 07-81091-CIV-RYSKAMP/VITUNAC 

 
Robert C. L. Vaughan 
rvaughan@ssd.com 
Javier A. Lopez 
jalopez@ssd.com 
SQUIRE, SANDERS & DEMPSEY, LLP 
200 South Biscayne Boulevard 
Suite 4000 
Miami, Florida 33131 
Telephone: (305) 577-7000 
Facsimile:  (305) 577-7001 
Attorneys for Plaintiff. 
Notices of Electronic Filing 
generated by CM/ECF. 
 
Lawrence D. Smith 
lsmith@waltonlantaff.com 
Francis A. Scaglia 
fscaglia@waltonlantaff.com 
WALTON, LANTAFF, SCHROEDER & 
CARLSON, LLP 
9350 South Dixie Highway 
10th Floor 
Miami, Florida 33156 
Telephone: (305) 671-1300 
Facsimile:  (305) 670-7065 
Attorneys for Defendant 
Stephen Johnson. 
Notices of Electronic Filing 
generated by CM/ECF. 

John Cyril Malloy, III 
jcmalloy@malloylaw.com 
Peter A. Matos 
pmatos@malloylaw.com 
Andrew W. Ransom 
Florida Bar No. 964,344 
aransom@malloylaw.com 
John Fulton, Jr. 
Florida Bar No. 173,800 
jfulton@malloylaw.com 
MALLOY & MALLOY, P.A. 
2800 S.W. Third Avenue 
Miami, Florida  33129 
Telephone: (305) 858-8000 
Facsimile:  (305) 858-0008 
Attorneys for Defendants Storm 
Catcher, Inc., Storm Smart 
Building Systems, Inc., Smart 
Tracks, Inc. and Brian Rist. 
Notices of Electronic Filing 
generated by CM/ECF. 
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