
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF FLORIDA

TALLAHASSEE DIVISION

RHONDA MICHELLE BRITTON,
GLENN BRITTON, CHRISTOPHER
BRITTON and DAMIAN BRITTON,

Plaintiffs,

v.    Case No.: 4:11-cv-00032-SPM/WCS

WAL-MART STORES EAST, LP,

Defendant.
____________________________/

RESPONSE TO PLAINTIFFS’ MOTION FOR SANCTIONS
FOR SPOLIATION OF EVIDENCE

Defendant, Wal-Mart Stores East, LP, by and through its undersigned

counsel, files its response to plaintiff’s Motion for Sanctions.  Neither the facts of this

case, nor the applicable law support plaintiffs’ request for sanctions.

Summary of Defendant’s Position

Defendant preserved more than two hours and thirty minutes of video from

approximately ten different cameras (all video previously filed with this Court under

seal, and since provided to plaintiffs’ counsel).  Defendant preserved every second

of video from every camera which captured any portion of the encounter between

plaintiffs and Wal-Mart employees.  Defendant preserved all video evidence which

was in its possession and which was related to the claim of which defendant was
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on notice (claim to be asserted by Plaintiff Rhonda Britton).  Plaintiffs complain, and

ask for sanctions against Wal-Mart, because Wal-Mart did not preserve a full 24

hours of video from each of the approximately 260 cameras on Wal-Mart’s

premises, and complain Wal-Mart did not preserve all of the video images pertaining

to the Britton teenagers. 

Neither the facts of this case, nor the applicable law support sanctions. 

Plaintiffs must have known the law did not support their position before the motion

was filed. Plaintiffs would have known the motion entirely lacked any factual basis

as well, had they simply waited to complete some basic initial discovery before filing

it.  The depositions of all of the relevant Wal-Mart employees are underway, and will

have been completed by the end of the month.  Instead of analyzing the law, and

gathering the evidence regarding the video images at issue,  Plaintiffs filed a motion

packed with incendiary allegations, entirely unsupported by law or fact.   

In seeking spoliation sanctions plaintiffs must prove that Wal-Mart had a duty

to preserve the allegedly spoliated evidence; and separately, that the allegedly

spoliated evidence was crucial to plaintiffs’ ability to prove its prima facie case.

Even if plaintiffs were able to establish those factors, sanctions would still not be

appropriate unless plaintiffs proved that the alleged spoliation was the result of bad

faith on the part of Wal-Mart. 

The fact is that Wal-Mart has acted in good faith.  Wal-Mart complied with its

legal duty to preserve relevant evidence.  Assuming arguendo that certain evidence
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was spoliated, no sanctions would be warranted because plaintiffs cannot

demonstrate that the allegedly spoliated evidence was crucial to their case (such

that plaintiffs are unable to prove their prima facie case without the spoliated

evidence).  Even if plaintiffs could show the allegedly spoliated evidence were

crucial to their case, still no sanctions would be permitted, because the Eleventh

Circuit clearly holds that in order to award sanctions for spoliation, a plaintiff must

prove that the spoliation was the result of bad faith (intentional destruction of

evidence). There is no evidence that Wal-Mart’s efforts to preserve video were in

bad faith, and instead, all of the available evidence indicates that Wal-Mart acted

reasonably and prudently to preserve evidence which it reasonably believed was

relevant to the claim of which it was on notice.  Because the law is so abundantly

clear that sanctions are inappropriate, this Court should not only deny plaintiffs’

motion, but should consider sanctions against plaintiffs for filing their motion, in an

amount equal to the attorneys’ fees and costs incurred by defendant in defending

this motion.

Recitation of Relevant Facts

Defendant largely disagrees with the facts as represented by plaintiffs in the

motion for sanctions.  However, the following enumerated facts are agreed upon:

1. On October 26, 2009, there was an encounter between plaintiffs and

defendant’s employees outside defendant’s store located at 4400 West Tennessee

Street, Tallahassee, Florida.
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Although a camera has been added since the day of the incident which now captures1

the exterior of the bathroom at the rear of the store, on the day of the incident there was no
camera which would have captured the interior or exterior of the bathroom at the rear of the
store, or any interaction between Wal-Mart personnel outside that bathroom. (See Gautier
affidavit attached as Exhibit 1).
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2. Later that same day, plaintiff Glenn Britton came to defendant’s store

and spoke with assistant manager Barbara Hurchins.  Mr. Britton advised Ms.

Hurchins that his wife (plaintiff Rhonda Britton) was on her way to the hospital and

that his wife (plaintiff Rhonda Britton) intended to sue Wal-Mart.

3. Ms. Hurchins related this information to Latrece Gautier, the Asset

Protection Coordinator at the store.  Hearing this information, Ms. Gautier contacted

Asset Protection Associate Jimmy Sims, directing that he view and retain all video

depicting the encounter between Ms. Britton’s family and Wal-Mart personnel, and

in addition, all video which depicted Ms. Britton anywhere on the premises that day.

(See Gautier affidavit attached as Exhibit 1).

4. On the date of this incident, there were nearly 260 surveillance

cameras on defendant’s premises.  Mr. Sims downloaded and saved all those

images which depicted Mrs. Britton at any point in time on the subject date.  In

addition to images from the interior cameras which depicted Mrs. Britton, Mr. Sims

saved all of the external video which depicted any interaction between  Wal-Mart

employees and the Britton family members.   Mr. Sims had already conducted his1
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plaintiffs identified the person to whom it was delivered.
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search, and saved all relevant images, before plaintiffs’ counsel even drafted the

November 2, 2009 letter.  (See November 2 letter attached as Exhibit 2).

5. Turning to that letter, contrary to plaintiffs’ implicit representation to the

Court, the November 2, 2009 letter was never hand delivered to the Wal-Mart

General Manager, Michael Taylor.  Instead, Mr. Taylor believes he became aware

of that letter on or about November 30, 2009, when he reviewed and immediately

faxed the letter to CMI.  (See Taylor affidavit attached as Exhibit 3).

6. Defendant has no way of knowing when the letter was actually

delivered to the store.  However, even assuming the letter was delivered to the store

(as plaintiffs claim) on November 3, its delay in reaching Mr. Taylor is

understandable, given how the letter was likely delivered.  Wal-Mart suspects that

the person delivering the letter may have simply handed it to a Wal-Mart cashier,

or a member of Wal-Mart’s staff at the “front end” of the store.   The Wal-Mart store2

in question receives all of its U.S. mail and other parcel deliveries through a back

entrance of the store near the loading dock, directly next to the administrative

offices for the Wal-Mart store.  Had the November 2 letter been mailed, it would

have quickly reached the Wal-Mart Store Manager.  Because it was not mailed, and

because plaintiffs did not hand deliver the letter to the General Manager (contrary
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to the representations of the letter itself), it did not reach the General Manager until,

by chance, it ended up on his desk weeks later.

7. The circuitous route which the letter may have taken to reach Mr.

Taylor’s desk is less important than the content of the letter itself.  Plaintiffs

conveniently omit the full description of the items requested in the letter, perhaps

because discussing the full parameters of the letter would conclusively demonstrate

that Wal-Mart had already preserved the video evidence described by the letter.

Plaintiffs grossly misstate and misrepresent that the letter “specifically

requested that defendant ‘maintain all surveillance video ... both indoors and

outdoors’ for October 26, 2009.”  (See Motion for Sanctions at p. 3.)  

8. The letter says no such thing.  First, at no point does the letter say

it requests any video from any camera for the entirety of October 26, 2009.

Second, nowhere does the letter mention that any claims other than those of Mrs.

Britton are contemplated.  More importantly, the letter asks Wal-Mart to maintain

only that video which “[is] or may be related to the incident.”

9. At the time this letter was generated, and purportedly delivered to 

Wal-Mart, the only information Wal-Mart had regarding the nature of a potential

claim had come from Mr. Britton, who advised that his wife was going to sue Wal-

Mart for claims arising out of her encounter with Wal-Mart employees in the parking

lot at the store on October 26.  Wal-Mart’s preservation of all of the surveillance

video depicting that encounter, as well as all surveillance video depicting Mrs.
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Britton on the premises that day, was not only reasonable under the circumstances,

but was compliant with any legitimate interpretation of the letter’s request.

10. Like the November 2 letter, a November 17, 2009 letter from plaintiffs’

counsel makes no mention of any potential claim by anyone other than Mrs. Britton.

(See November 17 letter attached as Exhibit 4).  The November 17 letter states that

Mr. Andrews’ firm “has been retained by Rhonda Michelle Britton for injuries she

sustained as the result of an accident/incident which occurred on October 26,

2009.”  Nowhere in that letter is there any reference to any potential claim which

may be asserted on behalf of the Britton teenagers or Mr. Britton.  

11. On December 22, 2009, Wal-Mart received a letter from plaintiffs’

counsel referencing as his only client in this matter – “Rhonda Michele Britton” –

which described the claims he was asserting on her behalf.  (See December 22

letter attached as Exhibit 5).  That letter confirmed plaintiffs’ counsel was

representing his client (Rhonda Britton only), who suffered a heart attack after an

encounter with Wal-Mart personnel in the parking lot of the store.  In that letter,

plaintiffs’ counsel summarized his prior understanding of what video Wal-Mart would

preserve.  Rather than suggesting Wal-Mart retain all video from every camera

at the store that day, Mr. Andrews’ letter states his understanding and

expectation is that Wal-Mart will preserve only the videotape footage of the

parking lot incident involving his client, Mrs. Britton. 
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12. The evidence shows Wal-Mart quickly identified the relevant video

evidence in this case and preserved that video evidence for later use by all parties,

and has produced that video evidence.  Plaintiffs’ suggestion that Wal-Mart saved

less video than it was requested or required to is disingenuous at best, and there

is not one shred of evidence to support the conclusion that any conduct on the part

of Wal-Mart was premised on malicious intent or bad faith.

MEMORANDUM OF LAW

Plaintiffs request this Court sanction Wal-Mart for alleged spoliation.  Neither

the facts discussed above, nor the law discussed below, warrant or support an

imposition of any sanctions in this case.

[T]he party seeking [spoliation] sanctions must prove ... first, that the
missing evidence existed at one time; second, that the alleged
spoliator had a duty to preserve the evidence; and third, that the
evidence was crucial to the movant being able to prove its prima facie
case or defense  ... However, [a] party’s failure to preserve evidence3

rises to a level of sanctionable spoliation ‘only where the absence of
that evidence is predicated on bad faith,’ such as where a party
purposely loses or destroys relevant evidence.”4

But even if all three elements are met “[a] party’s failure to preserve

evidence” rises to a level of sanctionable spoliation in this Circuit “only where the

absence of that evidence is predicated on bad faith” such as where a party
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 Plaintiffs have suggested that sanctions may be awarded even without evidence or a finding of
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bad faith.  To the contrary, courts throughout the Eleventh Circuit clearly understand that evidence and a

finding that spoliation was a result of bad faith/malicious acts is a prerequisite to the award of any

sanctions for spoliation.  See F.T.C. v. First Universal Lending, LLC., 2011 WL 673879 (S.D.Fla.2011);

Atlantic Sea Co., S.A. v. Anais Worldwide Shipping, Inc., 2010 WL 2346665 (S.D.Fla. 2010); Calixto v.

Watson Bowman Acme Corp, 2009 WL 3823390 (S.D.Fla 2009); Southeastern Mechanical Services, Inc.

v. Brody, 2009 WL 2883057 (M.D.Fla. 2009); F.T.C. v. Nationwide Connections, Inc., 

 2007 WL 4482607 (S.D.Fla. 2007); Victor v. Makita U.S.A., Inc., 2007 WL 3334260  (M.D.Fla. 2007).
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purposely “tamper[s] with the evidence.”  Bashir v. AmTrak, 119 F.3d 929, 931 (11th

Cir. 1997).5

Wal-Mart agrees that at some point in time video images were available from

all of the cameras which were functioning on the premises at Wal-Mart on October

26.  That is not in dispute.  However, plaintiffs’ motion for sanctions must fail

because there is no evidence to support the second and third requirements, nor is

there any evidence that any alleged spoliation was predicated on bad faith.

I. Wal-Mart did not have a duty to preserve the allegedly spoliated
evidence.

A party has an obligation to retain relevant documents once litigation is

reasonably anticipated.  Managed Care Solutions v. Essent Healthcare, 736

F.Supp.2d 1317, 1324 (S.D. Fla. 2010).  In the instant case, Mr. Britton’s comments

to the Wal-Mart Assistant Manager on October 26, coupled with the correspondence

from plaintiffs’ counsel on November 2 and November 17, would reasonably lead

Wal-Mart to believe that the only claims it should anticipate were claims to be made

by Rhonda Britton pertaining to her alleged injuries resulting from the parking lot

encounter.  In addition, the December 22 letter from plaintiffs’ counsel confirms that
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so must have been received by Wal-Mart within 30 days of the event.  (See Gautier affidavit
attached as Exhibit 1) .
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Wal-Mart’s preservation of the video of Mrs. Britton, including her interaction with

Wal-Mart employees, met plaintiffs’ expectations.   There was never any indication6

from plaintiffs that any claim other than that of Rhonda Britton would be asserted.

For that reason, Wal-Mart’s preservation of the evidence of that encounter, along

with preservation of all video images depicting Mrs. Britton on Wal-Mart’s premises

that day, was both reasonable and complied with Wal-Mart’s legal duty to preserve

evidence.  No further inquiry into plaintiffs’ Motion for Sanctions is either required,

or appropriate.

II. The absence of the allegedly spoliated evidence does not prevent
plaintiffs from proving their prima face case and, therefore, sanctions
are not appropriate.

 Following Eleventh Circuit precedent, the court in Point Blank Solutions  v.

Toyobo America, 2011 WL 1448137 (S.D.Fla. 2011), ruled that in order to prevail

on a motion for sanctions for spoliation, a plaintiff must “demonstrate that it is

‘unable to prove [its] underlying action owing to the unavailability of the [allegedly

spoliated] evidence.’” Corporate Fin., Inc. v. Principal Life Insurance, 2006 WL

3365606 at p. 2 (S.D.Fla. 2006) (quoting Greenleaf  Nursery v. E. I.  Dupont, 341

F.3d  1292, 1308 (11  Cir.  2003),  “... if [plaintiff] cannot show that it is ‘sufficientlyth

impaired in [its] ability to prove its case,’ then it cannot show an entitlement to

sanctions.”  Federal Trade Commission v. Nationwide  Connections, 2007 WL
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In Managed Care Solutions, the court held that plaintiff’s motion for sanctions due to7

alleged spoliation was properly denied because plaintiff could not demonstrate that the
allegedly spoliated evidence was crucial to its claims and because plaintiff could still prove its
case through other evidence already obtained elsewhere.  As in Managed Care Solutions, here
there is undisputed testimony regarding the contents of the allegedly spoliated video.

In Toyobo, supra, the court confirmed that in order to meet the “requirement to8

demonstrate that the spoliated evidence [is] crucial to the movant’s ability to prove its prima
facie case or defense, it is not enough that the spoliated evidence would have been relevant to
a claim or defense.”

11

4482607 at p. 3 (S.D.Fla. 2007); see also Managed Care Solutions v. Essent

Healthcare, 736 F.Supp.2d 1317, 1327-28 (S.D. Fla. 2010).  7 8

In the instant case, plaintiffs cannot show that the alleged spoliation prevents

them from proving their prima facie case.  In fact, plaintiffs’ Motion for Sanctions

entirely fails to address how the alleged spoliation of evidence in this case harms

their case in any regard, much less how it might cripple their ability to move forward.

Instead, plaintiffs’ Motion for Sanctions itself alleges, and plaintiffs’ filings

demonstrate an abundance of testimony and expected testimonial evidence

describing the content of the allegedly spoliated video images, which provide a

reasonable substitute for the allegedly spoliated video.  Plaintiffs allege in their

motion, and in their original amended complaint, that upon reviewing the allegedly

spoliated video images during the encounter, defendant concluded that the video

images did not depict any evidence of theft, apologized to plaintiffs for any

inconvenience, and that plaintiffs left the premises.  Plaintiffs have submitted for the

Court’s consideration affidavits and sworn testimony confirming as much.  Given

Case 4:11-cv-00032-RH-WCS   Document 56   Filed 05/26/11   Page 11 of 15



12

plaintiffs’ allegations and the evidence that plaintiffs have introduced, it cannot be

seriously suggested that the absence of the allegedly spoliated evidence, the

content of which has been thoroughly documented by testimony produced and

proffered by plaintiffs, could in any way hinder, much less cripple plaintiffs’ ability to

pursue their case.  Moreover, Wal-Mart does not anticipate that any of its

employees will testify that any video image which ever existed depicted plaintiffs

committing theft.  Nor is  any Wal-Mart employee expected to testify that the content

of any allegedly spoliated images were used contemporaneously as a basis to form

probable cause or reasonable suspicion.

Against that background, it would be impossible for plaintiffs to “demonstrate

that [they] are ‘unable to prove [their] underlying action owing to the unavailability

of the [allegedly spoliated evidence].’”  Corporate Financial, supra.  For that reason,

any inquiry into plaintiffs’ Motion for Sanctions must stop at this point.  Because

plaintiffs cannot show that their case has been impaired to the extent that plaintiffs

cannot prove their case without the allegedly spoliated evidence, they cannot show

entitlement to sanctions.

III. Plaintiffs’ Motion for Sanctions must be denied because Wal-Mart did
not act in bad faith.

Assuming arguendo plaintiffs could establish Wal-Mart breached a legal duty

to preserve evidence, and that plaintiffs’ ability to pursue their case has been

sufficiently impaired by the unavailability of the allegedly spoliated evidence,

Case 4:11-cv-00032-RH-WCS   Document 56   Filed 05/26/11   Page 12 of 15



Plaintiffs ask the Court to infer bad faith.  However, even negligent or grossly negligent9

failure to timely and adequately implement a litigation hold has been held not to support an
inference of bad faith.  Managed Care Solutions, 736 F.Supp.2d at 1328-29 (acknowledging
defendant’s negligent failure to issue a litigation hold to preserve evidence, but rejecting a
request for sanctions).  Plaintiffs also suggest that the Court should sanction Wal-Mart 
because of “defendant’s nationwide history of discovery abuses.”  (See Motion for Sanctions at
p. 8, ¶ 22).  For the record, undersigned counsel has represented Wal-Mart in more than a
hundred cases across north Florida over the past seven years.  Wal-Mart has never been
sanctioned for spoliation in any of those cases.  Additionally, undersigned counsel has never
been sanctioned for any discovery abuse in any case in which he has participated since
beginning practice more than 20 years ago.  Plaintiffs’ allegations are misplaced.  The
suggestion/implication contained in plaintiffs’ Motion for Sanctions (p. 8 at ¶ 20, 22) that Wal-
Mart and its counsel are not to be trusted, or have engaged in some dishonest or unethical
behavior is not only completely unsubstantiated, it is offensive. (See affidavit of J. Andrew
Talbert attached hereto as Exhibit 6.)  Addressing similar allegations in Lehman v. Wal-Mart
Stores, 2010 WL 147909 (D.Neb. 2010), the court stated “motions filed in this court are decided
based on the facts presented and the governing law in this case, not on whether ‘Big Box
Retailers’ such as Wal-Mart, or its current lawyers, have been sanctioned in other forums, or
even in this forum, in prior cases.  Phrases ... [accusing opposing counsel and parties of
improper motives or conduct in this and other cases] incite anger, undermine any spirit of
compromise, and provide no assistance to the court.  They will not be tolerated in the future.” 
This Court should similarly instruct plaintiffs here. 
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plaintiffs still could not prevail in the instant motion.  The Eleventh Circuit has issued

clear direction that “the key to unlocking the court’s inherent power to impose

sanctions for discovery abuses is a finding of bad faith.”  Barnes v. Dalton, 158 F.3d

1212,  1214 (11  Cir. 1998).   In Hall v. Sunjoy Industries,  2011  WL  589830th 9

(M.D.Fla. 2011), a store disposed of a chair after the plaintiff’s injury as a result of

the collapsing chair.  The court refused to impose sanctions for spoliation of

evidence even though plaintiff’s counsel had placed K-Mart counsel on notice of the

accident and had specifically requested that the chair at issue be preserved.  This

letter was sent approximately two months after the accident occurred.  K-Mart

preserved the chair for several months, but then threw the chair away for an
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even if all three elements are met, a party’s failure to preserve evidence rises to a level of
sanctionable spoliation only where the absence of that evidence is predicated upon bad faith,
such as where a party purposely loses or destroys relevant evidence.
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unknown reason.  Denying plaintiff’s motion seeking an adverse inference based

upon the destruction of the chair, the court found that “K-Mart’s failure to preserve

the chair, while perhaps negligent, [was] insufficient to establish bad faith without

additional evidence that the failure to preserve was intentionally done to destroy

evidence that would be unfavorable to K-Mart.”  Id. at p. 6 (citing Mann v. Taser,

588 F.3d 1291, 1310 (11  Cir. 2009)).th 10

In the instant case, plaintiffs’ failure to cite any evidence of bad faith relating

to allegedly spoliated video is a glaring admission that none exists.  Plaintiffs

completely fail to show that any Wal-Mart employee, associate or agent destroyed

any evidence which they believed at the time to be relevant to any ongoing or

foreseeable litigation.  Like the plaintiffs in Toyobo, plaintiffs here have failed to

establish that Wal-Mart “engaged in any affirmative act causing” any material

evidence to be lost.  As there is no evidence of bad faith on the part of Wal-Mart,

an award of sanctions is inappropriate under any circumstances in this case.
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WHEREFORE, defendant Wal-Mart Stores East, LP respectfully asks this

Court to deny plaintiffs’ request for sanctions.  Furthermore, as the law and facts in

this case so clearly indicate that plaintiffs’ motion is frivolous, and was filed to

harass defendant and cause unnecessary expense, Wal-Mart asks that this Court

consider Rule 11 sanctions against plaintiffs in an amount equal to defendant’s

attorneys’ fees and costs incurred in defending the motion.

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been

furnished to Steven R. Andrews, Esquire, Law Offices of Steven R. Andrews, P.A.,

822 North Monroe Street, Tallahassee, FL  32303; Steven S. Dobson, II, Esq.,

Dobson, Davis & Smith, 610 N. Duval Street, Tallahassee, FL  32301 by electronic

filing this 26  day of May, 2011.  th

/s/ J. Andrew Talbert                     
J. Andrew Talbert
Florida Bar No.:  0106003
Shane M. Dean
Florida Bar No.:  499889
BOZEMAN, JENKINS & MATTHEWS, P.A.
114 East Gregory Street (32502)
Post Office Box 13105
Pensacola, FL  32591-3105
(850) 434-6223 Telephone
(850) 434-5242 Facsimile
E-mail: ATalbert@bjm-law.com
           SDean@bjm-law.com

Attorneys for Wal-Mart Stores East, LP
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