
UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF FLORIDA 

JACKSONVILLE DIVISION 

PLAINTIFF’S MOTION TO COMPEL PRODUCTION OF DOCUMENTS 

 

Plaintiff, CABLEVIEW COMMUNICATIONS OF JACKSONVILLE, INC. 

(“Cableview”), hereby submits its Motion to Compel Production of Documents against 

Defendant, TIME WARNER CABLE SOUTHEAST LLC a/k/a TIME WARNER CABLE 

ENTERPRISES LLC f/k/a TIME WARNER ENTERTAINMENT COMPANY, L.P. a/k/a 

TIME WARNER ENTERTAIMENT-ADVANCE/NEWHOUSE PARTNERSHIP d/b/a 

TIME WARNER CABLE (“Time Warner”). 

I. RELEVANT BACKGROUND 

The detailed factual allegations of this case are largely irrelevant to the instant 

motion.  In short, Time Warner improperly elicited $560,000 from a business transaction 

wherein FTS USA, LLC (“FTS”) purchased substantially all of Cableview’s assets, including 
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an agreement whereby Cableview provided services for Time Warner.  Time Warner claims 

the $560,000 payment constituted settlement of an indemnity claim it had against Cableview 

stemming from a tort claim filed against another entity (the “McLarty Action”), which was 

tendered to Time Warner for indemnification.  Time Warner alleges Cableview wrongfully 

declined to indemnify Time Warner for settlement of the McLarty Action.  In its Amended 

Complaint (ECF No. 47), Cableview brings claims for (1) tortious interference, (2) violations 

of the Florida Deceptive and Unfair Trade Practices Act (“FDUTPA”), Fla. Stat. § 501.211, 

and (3) negligent misrepresentation.   

Mr. Anthony Sieiro, Director of Technical Operations for Time Warner, is the 

individual who verbally consented to the assignment of the Cableview-FTS transaction 

during a meeting with Cableview’s principal.  Then, after Cableview proceeded in reliance 

on Mr. Sieiro’s consent, Time Warner improperly withheld written confirmation of its 

consent to extract $560,000 from the transaction.  On December 11, 2014, Cableview 

deposed Mr. Sieiro.  He testified that he kept his calendar on his Time Warner Microsoft 

Outlook account, see Deposition of Anthony Sieiro (“Sieiro Tr.”) 42:16–43:11 (attached as 

Exhibit A), and that his Outlook account never was searched for emails and documents 

responsive to Cableview’s earlier requests, see id. at 78:18–78:21.   

The following day, Cableview requested that Time Warner perform searches of Mr. 

Sieiro’s email and calendar for documents responsive to certain identified requests for 

production.  See Dec. 12, 2014 Letter from John D. Webb to Mark L. Block ¶ 5 (attached as 

Exhibit B).
1
  In response, Time Warner indicated “any emails that Mr. Sieiro may have had 

                                                           
1
 The enclosure to this Letter is irrelevant to the instant motion and has been removed. 
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were deleted pursuant to [Time Warner’s] document retention policies and any electronic 

calendar entries were also deleted long before this lawsuit was commenced.”  See Dec. 17, 

2014 Letter from Mark L. Block to John D. Webb ¶ 7 (attached as Exhibit C).  Based (in 

part) on that indication, Cableview served Time Warner with its Third Request for 

Production of Documents (attached as Exhibit D) on December 18, 2014.   

In Request No. 1, Cableview sought Time Warner’s tax returns from 2012 to the 

present, and other documents sufficient to show ability to pay punitive damages.  In its 

response (attached as Exhibit E), Time Warner objects to Request No. 1, arguing the request 

is (1) overly broad, (2) unduly burdensome, (3) irrelevant, (4) vague, (5) ambiguous, 

(6) trade secret or otherwise confidential, and (7) privileged. 

In Request No. 2, Cableview sought Time Warner’s documents and communications 

concerning its retention and purging policies from June 18, 2008 to present based on the 

circumstances of Mr. Sieiro’s email and calendar records.  In response to Request No. 2, 

Time Warner argues the request is (1) overly broad, (2) unduly burdensome, (3) irrelevant, 

(4) trade secret or otherwise confidential, and (5) privileged. 

In Request No. 3, Cableview sought Time Warner’s documents and 

communications—limited to June 18, 2008 to present—with the Time Warner employees 

identified in Cableview’s Second Amended Rule 26(a)(1) disclosures “concerning back-up 

servers and logs concerning the purging of electronically stored information.”  In response to 

Request No. 3, Time Warner raised the same objections as to Request No. 2.   

Notwithstanding, four days prior to serving that response, Time Warner purportedly 

“discovered a previously unknown set of archived emails . . . that include emails for Dianne 
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Blackwood, Louis Caraballo, Duane Church, Darrel Hegar, Colleen Moore and Anthony 

Sieiro.”  See Jan. 16, 2015 Letter from Mark L. Block to John D. Webb (attached as Exhibit 

F).   On January 28, 2015, Time Warner produced 44 chains of emails it found, likely as a 

result of checking the retention policies requested by Cableview.  Accordingly, these policies 

and the documents related thereto must be produced to allow Cableview to determine 

whether spoliation or other loss of evidence has occurred. 

II. ARGUMENT 

A. Request No. 1 

Pursuant to Local Rule 3.04(a), the relevant request reads: 

Your tax returns for the years 2012–present, and other documents sufficient 

to demonstrate Time Warner’s ability to pay for purposes of Cableview’s 

punitive damages claim. 

Time Warner served the following response: 

Defendant objects to this Request on the grounds that it is overly 

broad, unduly burdensome, and seeks information that is irrelevant and 

immaterial to the subject matter of the pending litigation and not reasonably 

calculated to lead to the discovery of admissible evidence. This Request is 

particularly objectionable in that Plaintiff has not and cannot establish any 

basis for recovering punitive damages in this action. Defendant objects to 

this Request on the grounds that it is vague and ambiguous to the extent it 

uses the terms “ability to pay for purposes of Cableview’s punitive damages 

claim.” 

Defendant objects to this Request to the extent it seeks information 

that is a trade secret or other confidential or proprietary research, 

development, or commercial information. 

Defendant objects to this Request to the extent it seeks information 

protected from discovery under the attorney-client privilege or the work 

product doctrine. Defendant will not produce such information. 

 Time Warner must produce these documents.  In Cableview’s Motion for Leave to 

Amend (ECF No. 43) the proposed Amended Complaint contained a prayer for punitive 
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damages.  Proposed Am. Compl. 17 & 19, ECF No. 43-1.  In Time Warner’s Notice of Non-

Opposition, it indicated counsel was aware the new complaint contained a prayer for punitive 

damages, and “now having an opportunity to review the Motion [for Leave to Amend], TWC 

has determined that it does not oppose the relief sought by Plaintiff in its Motion for Leave to 

Amend.”  Notice ¶¶ 1 & 5, ECF No. 45.   

The law is well-settled that ability to pay is relevant to the jury’s award of punitive 

damages.  See, e.g., Johnson v. Clark, 484 F. Supp. 2d 1242, 1257 (M.D. Fla. 2007) aff’d, 

294 F. App’x 502 (11th Cir. 2008); Engle v. Liggett Grp., Inc., 945 So. 2d 1246, 1264 (Fla. 

2006) (citing Bould v. Touchette, 349 So. 2d 1181, 1186 (Fla. 1977)).  Accordingly, Time 

Warner must produce the requested documents.  The request is not overly broad, unduly 

burdensome, or irrelevant.  Confidential information may be produced subject to the 

Protective Order entered in this case.  And, privileged information can be logged in a 

privilege log pursuant to Rule 26.  Ultimately, Time Warner may argue to the jury that it 

should not award punitive damages.  However, Cableview needs the documents to argue to 

the jury what amount of punitive damages would be appropriate. 

B. Request Nos. 2–3 

The argument raised below applies both to Request Nos. 2 and 3 of Cableview’s 

Third Request for Production.  Request No. 2 reads: 

All documents and communications concerning Time Warner’s retention 

and purging policies for electronically stored information—including 

electronic mail and calendar files—in place from June 18, 2008 to present. 

This includes, without limitation, documents and communications 

concerning back-up servers and logs concerning the purging of 

electronically stored information for all Time Warner employees identified 

in Cableview’s Second Amended Rule 26(a)(1) Initial Disclosures (served 

on December 18, 2014). 
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Request No. 3 reads: 

All documents and communications—limited to the period of June 18, 2008 

to present—sent to any Time Warner employee identified in Cableview’s 

Second Amended Rule 26(a)(1) Initial Disclosures (served on December 18, 

2014), concerning litigation holds, preservation notices, preservation orders, 

or providing instructions to retain documents or communications in 

anticipation of litigation. 

Time Warner served the identical response to both Requests: 

Defendant objects to this Request on the grounds that it is overly 

broad, unduly burdensome, and seeks information that is irrelevant and 

immaterial to the subject matter of the pending litigation and not reasonably 

calculated to lead to the discovery of admissible evidence. This request is 

particularly objectionable to the extent it is overbroad as to the time frame 

indicated for responsive documents. Moreover, there is no credible issue or 

dispute concerning TWC’s preservation of relevant documents in this case. 

Defendant objects to this Request to the extent it seeks information 

that is a trade secret or other confidential or proprietary research, 

development, or commercial information. Defendant will only produce such 

information pursuant to a protective order entered in this case. 

Defendant objects to this Request to the extent it seeks information 

protected from discovery under the attorney-client privilege or the work 

product doctrine. Defendant will not produce such information. 

Time Warner must produce these documents.  In light of the testimony and 

representations made surrounding the searches and retention of the documents of Mr. Sieiro, 

potential spoliation is at issue.
2
  For that reason, the requests are not overly broad, unduly 

burdensome, or irrelevant.  Contrary to Time Warner’s objection, the time frame is not 

overly broad because it covers the pendency of the indemnification dispute, and no more.  

                                                           
2
 To be clear, Cableview does not allege spoliation at this time.  Cableview alleges that, in 

light of the testimony and representations of opposing counsel, the requested documents are 

reasonably calculated to lead to the discovery of admissible evidence regarding whether 

spoliation occurred. 
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The other two objections, claiming that responsive documents would be confidential and 

privileged, fail because confidential documents can be produced subject to the protective 

order which is already in place and privileged documents can be redacted and logged, if 

appropriate.  See Awwad v. Largo Med. Ctr., Inc., No. 11-1638, 2012 WL 1231982, at *3 

(M.D. Fla. Apr. 12, 2012) (ordering production of the document retention policy as non-

privileged); Doe v. D.C., 230 F.R.D. 47, 55 (D.D.C. 2005) (same).   

C. The Court Should Grant Attorneys’ Fees Against Time Warner 

Considering the applicable law and the relevancy of the responsive documents, 

Cableview is entitled to their production.  Once the Court orders production of the 

documents, Cableview is entitled to its reasonable attorneys’ fees incurred in filing this 

Motion to Compel.  See Fed. R. Civ. P. 37(a)(5)(A).  Cableview conferred with opposing 

counsel in good faith through multiple letters.  See Fed. R. Civ. P. 37(a)(5)(A)(i).  And, Time 

Warner cannot establish substantial justification for its failure to produce the documents.  See 

Fed. R. Civ. P. 37(a)(5)(A)(ii).  They are clearly relevant, and Cableview appropriately 

limited its requests.  To the extent Time Warner argues the time periods are overbroad, that 

alone cannot establish substantial justification because Time Warner produced no documents 

at all responsive to the requests.   

III. REQUEST FOR RELIEF 

Pursuant to Local Rule 3.01(a) and for the foregoing reasons, Cableview respectfully 

requests that the Court GRANT Cableview’s Motion to Compel.  Specifically, Cableview 

seeks an ORDER (1) directing Time Warner to produce documents responsive to Request 

Nos. 1–3 of Cableview’s Third Request for Production, (2) awarding Cableview attorneys’ 
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fees against Time Warner incurred in bringing this Motion to Compel and in its good faith 

conferrals about the same after an opportunity to be heard regarding the quantum of those 

fees, and (3) awarding such other and further relief as this Court deems just and proper.  

IV. LOCAL RULE 3.01(g) CERTIFICATE 

Pursuant to Local Rule 3.01(g), counsel certifies his office has conferred with 

opposing counsel numerous times in good faith efforts to resolve this dispute on December 

17 and December 19, 2014, and January 2, February 4, February 10, February 25, and March 

4, 2015.  The parties disagree about the relief requested herein. 

 Respectfully submitted this 6th day of March, 2015. 

      BRENNAN, MANNA & DIAMOND, P.L. 

       /s/ John D. “Jack” Webb   

John D. “Jack” Webb 

Joshua R. La Bouef 

Cody L. Westmoreland 

Joseph W. Rogan 

Florida Bar Number: 051871 

Florida Bar Number: 044400 

Florida Bar Number: 057927 

Florida Bar Number: 111731 

800 West Monroe Street 

Jacksonville, Florida  32202 

(904) 366-1500 

(904) 355-1501 (facsimile) 

       

 Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that, on this 6th day of March, 2015, I electronically filed the 

foregoing with the Clerk of the Court by using the CM/ECF system, which will electronically 

send a notice of electronic filing to: 

Ryan Bollman, Esq. 

Gutman Skrande, Esq. 

Stephanie McAlister, Esq. 

WARGO & FRENCH, LLP 

 201 South Biscayne Boulevard, Suite 100 

Miami, FL 33131 

rbollman@wargofrench.com 

gskrande@cfjblaw.com 

 smcalister@wargofrench.com 

 

 Mark L. Block, Esq. 

WARGO & FRENCH, LLP 

1888 Century Park East, Suite 1520 

Los Angeles, CA 90067 

mblock@wargofrench.com 

  

Michael French, Esq. 

WARGO & FRENCH, LLP 

999 Peachtree St. NE, 26th Floor 

Atlanta, GA 30309 

mfrench@wargofrench.com 

 

Attorneys for Defendants  

 

 

 /s/ John D. “Jack” Webb  

John D. “Jack” Webb 

Florida Bar Number: 051871 

800 West Monroe Street 

Jacksonville, Florida  32202 

(904) 366-1500 

(904) 355-1501 (facsimile) 

       

 Attorney for Plaintiff 
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