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Statement Regarding Oral Argument 

 The United States of America respectfully suggests that the facts and legal 

arguments are adequately presented in the briefs and record before this Court and 

that the decisional process would not be significantly aided by oral argument. 
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Statement of Jurisdiction 

 This is an appeal from a final judgment of the United States District Court for 

the Southern District of Florida in a criminal case.  The district court denied 

Quartavious Davis’s motions to dismiss his indictment on March 10, 2013, and it 

entered judgment against him on March 18, 2016 (DE:413; DE:415).  The district 

court had jurisdiction to enter the judgment pursuant to 18 U.S.C. § 3231.  Davis 

filed a timely notice of appeal on March 31, 2015 (DE:416).  See Fed. R. App. 

P.4(b).  This Court has jurisdiction over this appeal pursuant to 28 U.S.C. § 1291. 
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Statement of the Issues 

 Whether the district court abused its discretion in denying Davis’s motions, 

filed after his case was remanded to the district court to reduce the mandatory 

minimum sentence applicable to one of his convictions, to dismiss all sixteen counts 

charged in his indictment for lack of jurisdiction. 

Statement of the Case 

1. Course of Proceedings and Disposition in the Court Below 

 On February 18, 2011, a Southern District of Florida grand jury indicted 

Davis, along with multiple co-defendants, of two counts of conspiring to commit 

Hobbs Act robbery, in violation of 18 U.S.C. § 1951(a) (Counts 1 and 15); seven 

counts of Hobbs Act robbery, in violation of 18 U.S.C. §§ 1951(a), 2 (Counts 2, 4, 6, 

8, 10, 13 and 16); and seven counts of knowingly using, carrying, and possessing a 

firearm in furtherance of a crime of violence, in violation of 18 U.S.C. 

§§ 924(c)(1)(A)(ii) (Counts 3, 5, 7, 9, 11, 14 and 17) (DE:39). 

 Davis proceeded to a jury trial that culminated in a guilty verdict on all counts 

(DE:252; DE:288).  During that trial, Davis noted, with respect to his Hobbs Act 

robbery charges, that “[w]e have already stipulated to the fact that it would have 

affected interstate commerce, so that’s not an issue” (DE:285 at 56). 

 On April 30, 2012, the district court sentenced Davis to 1,941 months of 

imprisonment, which was partially based on the district court’s conclusion that 
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Davis had a seven-year statutory mandatory minimum sentence on Count 3 for 

brandishing a firearm during a crime of violence (DE:342).  Davis filed a timely 

notice of appeal from his conviction and sentence on May 30, 2012 (DE:344). 

 In his appeal to this Court, Davis challenged his convictions and sentence on 

numerous grounds.  United States v. Davis, 754 F.3d 1205 (11th Cir. 2014).  In 

adjudicating that appeal, a panel of this Court held that the provision of the Stored 

Communications Act that permits the Government to obtain cell site location 

information without a showing of probable cause violated Davis’s Fourth 

Amendment rights.  Id. at 1215-17.  But, the panel then determined that, even 

though the gathering of the cell site location data without a warrant violated Davis’s 

constitutional rights, there was no reversible error because law enforcement’s 

obtaining of that information fell within the good faith exception to the exclusionary 

rule.  Id. at 1217-18.  The panel also rejected Davis’s prosecutorial misconduct 

challenge to his convictions, Eighth Amendment challenge to his sentence, 

challenge to the sufficiency of the evidence underlying his conviction on Count 17, 

and argument that his sentencing enhancement for second and successive offenses 

under 18 U.S.C. § 924(c) violated his Sixth Amendment right to a jury trial.  Id. at 

1219-23. 
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 The panel opinion accepted Davis’s argument that his sentence on Count 3 

was unconstitutional because the district court found that he was subject to a 

seven-year mandatory minimum sentence for “brandishing” a weapon, pursuant to 

18 U.S.C. § 924(c), where the jury did not find that he had brandished a weapon but, 

instead, had found that Davis had only “possessed” the weapon, which carries a 

five-year mandatory minimum sentence.  Davis, 754 F.3d at 1220-21.  The panel 

pointed out that Davis was prejudiced by this deviation because the district court had 

indicated at sentencing that it would have sentenced Davis to a lower sentence but 

for his applicable mandatory minimum sentence.  Id. at 1221.  The panel opinion 

concluded “we affirm the judgment of conviction and vacate only that portion of the 

sentence attributable to the enhancement for brandishing.”  Id. at 1223. 

 This Court vacated that panel opinion to consider en banc whether Davis’s 

Fourth Amendment rights were violated by the production of a telephone company’s 

business records containing historical cell tower location information.  United 

States v. Davis, 785 F.3d 498 (11th Cir. 2015) (en banc).  This Court held that, 

contrary to the panel opinion, the gathering of the cell site location data without a 

warrant did not violate Davis’s constitutional rights.  Id. at 500, 518 n. 21.  

Accordingly, the opinion concluded “we affirm the judgement of conviction and 

vacate only that portion of the sentence attributable to the enhancement for 
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brandishing” on Count 3.  Id. at 518.  The opinion also noted that “[w]e reinstate 

the panel opinion, United States v. Davis, 754 F.3d 1205 (11th Cir.), reh’g en banc 

granted, opinion vacated, 573 F. App’x 925 (11th Cir. 2014), with respect to all 

issues except those addressed in Parts I and II, 754 F.3d 1210-18, which are now 

decided by the en banc court,” and the opinion further clarified that the vacating of 

“the application of the guidelines sentencing increase for ‘brandishing of a firearm’ . 

. . stands.”  Id. at 500, 500 n.2. 

 Accordingly, on May 21, 2015, this Court issued its mandate affirming 

Davis’s judgment of conviction and “vacating only that portion of the sentence 

attributable to the enhancement for brandishing” (DE:401).  The United States 

Supreme Court denied a writ of certiorari to Davis on November 9, 2015 (DE:403). 

 On March 9, 2016, Davis filed two motions to vacate his convictions and to 

dismiss his indictment for lack of jurisdiction (DE:410; DE:411).  First, Davis 

argued that the district court should vacate all of his Hobbs Act robbery convictions 

because the government failed “to prove with particularized evidence the essential 

interstate commerce element of the offense” (DE:410 at 2).  Davis contended that 

the United States Supreme Court’s grant of certiorari in Taylor v. United States, 

which raised the issue of whether a robbery of a purely intrastate drug dealer had 

affected interstate commerce under the Hobbs Act, somehow indicted that the 
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factual stipulations that Davis had executed at trial – which stated that he had 

committed his robberies at businesses “operating in interstate and foreign 

commerce” and that his robberies had “obstructed, delayed and affected interstate 

and foreign commerce” – were no longer sufficient to meet the jurisdictional 

element of Hobbs Act robbery (id. at 2-3).  Second, Davis argued that the seven 

counts in the indictment charging him with violating 18 U.S.C. § 924(c) by using a 

firearm during a crime of violence should be dismissed “in light of supervening 

Supreme Court authority” and “the imperative to avoid manifest injustice” 

(DE:411).  Specifically, he contended that, after Johnson v. United States, 135 S. 

Ct. 2551 (2015), which held that the residual clause of the Armed Career Criminal 

Act, 18 U.S.C. § 924(e), was unconstitutionally vague, it followed that the residual 

clause of 18 U.S.C. § 924(c) was also unconstitutionally vague even though, as he 

acknowledged, its definition of a “crime of violence” was different from the 

definition of “violent felony” contained in 18 U.S.C. § 924(e) (id. at 2-6).  While 

Davis argued that the residual clause of 18 U.S.C. § 924(c) was no longer 

constitutional, he did not argue that Hobbs Act robbery was not a crime of violence 

under any of the other definitions of a “crime of violence” provided by 18 U.S.C. 

§ 924(c) (id.). 
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 On March 10, 2016, the district court denied Davis’s motions to vacate his 

convictions and dismiss the indictment (DE:413).  It explained that, in light of the 

limited remand that this Court had provided to resentence Davis without the 

brandishing enhancement on Count 3, the district court was not permitted to 

consider Davis’s new challenges to his convictions (id.).  The district court noted 

that there are three exceptions to this Court’s mandate rule, explaining that it could 

consider an issue beyond that specified in the limited remand only if a subsequent 

trial produced substantially different evidence, controlling authority had made a 

contrary decision of law, or the prior appellate decision would work a manifest 

injustice (id.).  The district court concluded that none of those exceptions were 

implicated by Davis’s motions to dismiss his indictment (id.). 

 The next day, the district court held a sentencing hearing for Davis (DE:421).  

At the outset, the district court noted that “we are here today pursuant to the Eleventh 

Circuit’s mandate for resentencing Mr. Davis as to Count 3” (id. at 2).  The district 

court then explained that this Court had instructed it to resentence Davis on Count 3, 

because it had erroneously believed that he was subject to a seven-year mandatory 

minimum sentence on Count 3 when his statutorily-required minimum sentence was 

actually five years of imprisonment (id. at 3).  Davis argued that the district court 

could further reduce his sentence under “recognized exceptions to the mandate rule, 
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including for intervening authority and to avoid manifest injustice” (id. at 4).  He 

contended that, under the Supreme Court’s recent opinion in Johnson, it could be 

extrapolated that 18 U.S.C. § 924(c) was also unconstitutionally vague (id. at 7-8). 

 The Government responded that the district court only had authority to 

resentence Davis on Count 3, it had no objection to reducing his sentence on that 

count from seven to five years of imprisonment, and the resulting overall sentence 

imposed on Davis would be 1,917 months of imprisonment (DE:421 at 12-13).  The 

Government also noted that this Court already rejected Davis’s arguments that his 

firearms convictions were unconstitutional (id. at 13).   

 Davis reiterated his argument that Johnson necessitated a finding that the 

residual clause of 18 U.S.C. § 924(c) was unconstitutionally vague (DE:421 at 

13-14).  He argued that his Hobbs Act robbery convictions could only be “crimes of 

violence” under that unconstitutional residual clause because “the jury was not 

required to find under the indictment nor did it find under the jury instructions that 

there was force, the use of force or threatened force” (id. at 14).  The Government 

countered that Hobbs Act robbery falls within the elements clause of the definition 

of a “crime of violence” provided in 18 U.S.C. § 924(c), noting that the indictment 

had charged Davis with committing his crimes “by means of actual and threatened 

force, violence and fear for injury” (id. at 15-16, 19).   
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 The district court rejected Davis’s argument that, under Johnson, his 18 

U.S.C. § 924(c) convictions were unconstitutional (DE:421 at 20).  The district 

court explained that, first, the limited mandate provided by this Court only gave it 

authority to sentence Davis in accordance with this Court’s holding that he was 

subject to a five-year, not seven-year, mandatory minimum sentence on Count 3 (id. 

at 20-21).  Second, the district court found that Johnson did not invalidate the 

residual clause of 18 U.S.C. § 924(c), particularly noting that neither the Supreme 

Court nor this Court had ruled that any of the language in either 18 U.S.C. § 924(c) 

or the Hobbs Act is unconstitutionally vague (id. at 21-23).  The district court then 

reduced Davis’s sentence on Count 3 from 84 months of imprisonment to 60 months 

of imprisonment, which yielded an overall sentence of 1,1917 months of 

imprisonment (id. at 24-25; DE:415). 

 This timely appeal followed (DE:416). 

2. Statement of the Facts 

 Davis and his cohorts terrorized South Florida by committing seven armed 

robberies of stores, restaurants, and gas stations in approximately two months. 

 On August 7, 2010, Davis, along with two other men, robbed a Little Caesar’s 

restaurant in Miami, Florida, in the presence of two employees (DE:281 at 100-04; 

DE:283 at 100-06).  All three men were armed, one with a revolver and two with 
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automatic handguns, and, after ordering everyone in the restaurant to get down on 

the floor, they stole money from the cash registers before fleeing (DE:281 at 102-03; 

DE:283 at 101, 105-07).  With respect to that armed robbery, Davis stipulated: 

The Little Caesar’s Restaurant located at 24655 Southwest 
112th Avenue in Miami, Florida, is a business and 
company operating in interstate and foreign commerce.  
The robbery of this business that occurred on August 7, 
2010, therefore obstructed, delayed and affected interstate 
and foreign commerce 
 

(DE:281 at 138). 

 On August 31, 2010, Davis, along with two other men, robbed an Amerika 

Gas Station in Homestead, Florida, in the presence of two employees (DE:281 at 

112-14; DE:283 at 109-14).  All three men were armed, and, before fleeing, they 

held one of the employees at gunpoint and stole money from the cash register, 

money from the safe, cigarettes, cigars, and a lighter as well as the wallet and cell 

phone of one of the employees (DE:281 at 115-18; DE:283 at 111-14).  With 

respect to that armed robbery, Davis stipulated: 

The Amerika Gas Station located at 1541 Southeast 12th 
Avenue in Miami, Florida, is a business and company 
operating in interstate and foreign commerce.  The 
robbery of this business that occurred on August 31, 2010, 
therefore obstructed, delayed and affected interstate and 
foreign commerce 
 

(DE:279 at 38). 
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 On September 7, 2010, Davis, along with two other men, robbed a Walgreens 

Pharmacy in Miami, Florida, while employees and one customer were present 

(DE:281 at 139-42, 146; DE:283 at 115-20).  All three men were armed, and they 

stole money from the cash registers, money from the safe, and cigarettes (DE:281 at 

142-44; DE:283 at 116-17, 119-20).  With respect to that armed robbery, Davis 

stipulated: 

The Walgreens located at 11398 Quail Roast Drive, 
Miami, Florida, is a business and company operating in 
interstate and foreign commerce.  The robbery of this 
business that occurred on September 7, 2010, therefore 
obstructed, delayed and affected interstate and foreign 
commerce 
 

(DE:281 at 158). 

 On September 15, 2010, Davis, along with two other men, robbed an Advance 

Auto Parts in Naranja, Florida in the presence of three employees and two customers 

(DE:281 at 148-49; DE:283 at 122-26).  All three men were armed, one with a 

revolver and two with automatic handguns, and, after yelling at the employees and 

customers to “get down” on the floor and holding one employee at gunpoint, they 

stole $287 from the cash register before fleeing (DE:281 at 148-52; DE:283 at 

123-26).  Immediately after Davis and his cohorts fled, Davis fired his automatic 

handgun twice at a dog who was barking (DE:281 at 156; DE:283 at 127).  With 

respect to that armed robbery, Davis stipulated: 
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The Advance Auto Parts located at 26859 South Dixie 
Highway, Miami, Florida, is a business and company 
operating in interstate and foreign commerce.  The 
robbery of this business that occurred on September 15, 
2010, therefore obstructed, delayed and affected interstate 
and foreign commerce 
 

(DE:281 at 158). 

 On September 25, 2010, Davis, along with two other men, robbed the 

Universal Beauty Salon in Miami, Florida, in the presence of four employees 

(DE:281 at 161-69; DE:283 at 128-32).  All three men were armed, one with a 

revolver and the other two with automatic handguns, but only Davis’s two 

accomplices went into the beauty salon where they ordered the employees on the 

ground (DE:281 at 165-66, 174; DE:283 at 129, 131-32).  While the beauty salon 

robbery was beginning, Davis entered the neighboring children’s Tae Kwan Do 

studio, which was filled with children, pointed his gun at a man and forced him to the 

floor before stealing his camera as well as multiple cell phones that were out in the 

area (DE:281 at 174; DE:283 at 131).  Another adult was able to hide the children in 

a back room while Davis knocked over a 77-year-old woman as well as another 

woman (DE:281 at 174).   Davis then went to the beauty salon, and, after searching 

one of the employee’s purses and holding one of the employees at gunpoint, the 

three men stole all of the money in the cash register and fled while the children from 
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the Tae Kwan Do studio screamed (DE:281 at 166-69; DE:283 at 131-33).  With 

respect to that armed robbery, Davis stipulated: 

The Universal Beauty Salon located at 13374 Southwest 
288th Street, Miami, Florida, is a business and company 
operating in interstate and foreign commerce.  The 
robbery of this business that occurred on September 25, 
2010, therefore obstructed, delayed and affected interstate 
and foreign commerce 
 

(DE:281 at 170). 

 On September 26, 2010, Davis, along with two other men, robbed a Wendy’s 

restaurant in Miami, Florida, in the presence of customers and employees (DE:283 

at 70-72, 138, 148).  All three men were armed with automatic handguns, and they 

ordered everyone to “get down” (id. at 72-73, 139).  One of the robbers took a 

watch and wallet from one customer, a purse from another customer, and then 

robbed a third customer, while the other two robbers took all of the money from the 

cash register and the safe (id. at 73-75, 138-40).  As the robbers were fleeing, Davis 

fired two shots from his gun at a customer who had attempted to identify the 

getaway vehicle (id. at 77-80, 142).  With respect to that armed robbery, Davis 

stipulated: 

The Wendy’s located at 13485 Southwest 288th Street in 
Miami, Florida, is a business and company operating in 
interstate and foreign commerce.  The robbery of this 
business that occurred on September 26, 2010, therefore 
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obstructed, delayed and affected interstate and foreign 
commerce 
 

(DE:285 at 53). 

 On October 1, 2010, Davis, along with two other men, robbed a Mayors 

Jewelry store in Weston, Florida while employees and contractors were present 

(DE:279 at 22-26, 44, 212, 226).  One of the men was armed and, after ordering the 

employees to get down, the robbers, including Davis, used hammers to smash the 

store’s display cases and stole 23 luxury watches before fleeing (id. at 24, 27-28, 32; 

DE:281 at 10-11, 14, 19).  With respect to that armed robbery, Davis stipulated: 

The Mayors Jewelry Store located at 4471 Weston Road, 
Weston, Florida, is a business and company operating in 
interstate and foreign commerce.  The robbery of this 
business that occurred on October 1, 2010, therefore 
obstructed, delayed and affected interstate and foreign 
commerce 
 

(DE:279 at 38). 

3. Standards of Review 

 The applicability of the mandate rule is reviewed de novo.  United States v. 

Amedeo, 487 F.3d 823, 829 (11th Cir. 2007).  A district court’s denial of a motion 

to dismiss an indictment pursuant to Federal Rule of Criminal Procedure 12 is 

reviewed for an abuse of discretion.  United States v. Seher, 562 F.3d 1344, 1356 

(11th Cir. 2009).  Further, when “the defendant challenges the indictment after the 
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government’s case has ended, the indictment should be construed in a liberal manner 

in favor of validity.”  Id.   

Summary of the Argument 

 The district court did not abuse its discretion in denying Davis’s motions to 

dismiss his indictment for multiple reasons.  First, as the district court found, 

Davis’s claims are barred by the mandate rule.  This Court remanded this case to the 

district court only for the limited purpose of resentencing Davis on Count 3 with a 

lower mandatory minimum sentence.  Second, Davis’s claims do not come within 

the mandate rule’s exceptions for intervening controlling authority or manifest 

injustice.  Third, even if Davis’s claims were not barred by the mandate rule, the 

district court was without authority to consider his motions to dismiss under Federal 

Rule of Criminal Procedure 12(b) because his case was no longer “pending” at the 

time that he filed his motions and his claims are not jurisdictional.  Fourth, and 

finally, even if Davis’s claims were not barred by the mandate rule and were 

authorized by Federal Rule of Criminal Procedure 12(b), his motions to dismiss 

were still properly denied because his arguments that the indictment did not 

sufficiently allege an affect on interstate commerce, that the Government did not 

sufficiently prove an affect on interstate commerce, and that Hobbs Act robbery is 
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not a crime of violence under 18 U.S.C. § 924(c) are all without merit.  

Accordingly, the district court’s denial of Davis’s motions should be affirmed. 

Argument 

The District Court Correctly Denied Davis’s Motions to Dismiss 
his Indictment. 

 
 Davis, after having his direct appeal of his convictions and sentence 

considered by this Court en banc and having his sentence returned to the district 

court on a limited remand to correct the statutory mandatory minimum sentence 

applicable to one of his sixteen counts of conviction, argued, for the first time in two 

motions to dismiss his indictment, that the district court had no jurisdiction over 

him.  Specifically, Davis contends that the indictment failed to properly charge and 

the evidence presented at trial failed to adequately prove that his robberies had an 

affect on interstate commerce.  He also contends that the district court had no 

jurisdiction over his 18 U.S.C. § 924(c) convictions for possessing a firearm during 

a crime of violence because Hobbs Act robbery is not a crime of violence.  The 

district court correctly denied those motions for multiple reasons. 

 A. The Mandate Rule Prohibits Davis’s Challenges to his 
Convictions. 

 
 Under this Court’s mandate rule, “a district court when acting under an 

appellate court’s mandate, cannot vary from it or examine it for any other purpose 
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than execution; or give any other or further relief; or review it, even for apparent 

error, upon a matter decided on appeal; or intermeddle with it, further than to settle 

so much as has been remanded.”  United States v. Tamayo, 80 F.3d 1514, 1520 

(11th Cir. 1996) (quotation marks, brackets and citation omitted) (emphasis added).  

Thus, when this Court issues a limited mandate, “the trial court is restricted in the 

range of issues it may consider on remand.”  United States v. Davis, 329 F.3d 1250, 

1252 (11th Cir. 2003).  Ruling on matters outside of the scope of the mandate 

constitutes an abuse of discretion.  Tamayo, 80 F.3d at 1520. 

 For example, when this Court remanded a case to the district court only to 

determine whether a particular new opinion affected the defendant’s criminal 

history calculation, the district court was without authority to consider any other 

objections or issues related to the defendant’s sentence.  Tamayo, 80 F.3d at 1520; 

see also United States v. Clark, 225 F. App’x 376, 378 (6th Cir. 2007) (holding that 

the mandate rule bars the district court from considering a defendant’s post-remand 

but pre-resentencing motion to dismiss the indictment, because the mandate had 

limited the district court’s task only to resentencing the defendant in accordance 

with the appellate court’s decision).  Indeed, this Court has been clear that “[i]f the 

appeals court issues a specific mandate, the district court must obey; the mandate is 
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not subject to interpretation.”  United States v. Mesa, 247 F.3d 1165, 1170 (11th 

Cir. 2001).  This is because 

post mandate maneuvering in the district courts would 
undermine the authority of appellate courts and create a 
great deal of uncertainty in the judicial process and 
eliminate any hope of finality.  The district court must 
implement both the letter and spirit of the mandate, taking 
into consideration our opinion and the circumstances it 
embraces. 
 

Id. (quotation marks, brackets, and citation omitted); see also United States v. 

Cauley, 199 F. App’x 893, 894 (11th Cir. 2006) (holding that the district court 

correctly denied the defendant’s motion to dismiss his indictment, which he filed 

after this Court issued a limited remand to resentence him, as precluded by the 

mandate rule). 

 Here, this Court, en banc, remanded Davis’s case to the district court stating 

that it was “vacat[ing] only that portion of the sentence attributable to the 

enhancement for brandishing” and was otherwise “affirm[ing] the judgment of 

conviction.”  Davis, 785 F.3d at 518.  In accordance, this Court then issued the 

mandate in this case, stating that it was affirming Davis’s judgment of conviction 

and “vacating only that portion of the sentence attributable to the enhancement for 

brandishing” (DE:401).  This Court was exceedingly clear that it was issuing a very 

limited mandate to the district court, giving it authority only to alter the sentence on 
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Count 3, which was the count in which it found that Davis was accorded an improper 

sentencing enhancement for brandishing a firearm.  Accordingly, the mandate rule 

barred the district court from considering Davis’s new challenges to his convictions, 

because it is prohibited from granting Davis “any other or further relief” not 

specified in the mandate.  Tamayo, 80 F.3d at 1520. 

  There are three narrow exceptions to the mandate rule, none of which are 

applicable here.  Specifically, the mandate rule will not apply and the district court 

may consider matters outside of the scope of the limited remand provided by this 

Court only where “[1] there is new evidence, [2] an intervening change in 

controlling law dictat[es] a different result, or [3] the appellate decision, if 

implemented, would cause manifest injustice because it is clearly erroneous.”  

Tamayo, 80 F.3d at 1520 (emphasis added).  Davis unpersuasively argues that the 

second and third exceptions apply to his challenges to his convictions. 

 With respect to his allegation that there was no jurisdiction over his Hobbs 

Act robbery convictions, Davis contends that Taylor v. United States, 136 S. Ct. 

2074 (2016), constituted an “intervening change in controlling law.”  That case, 

however, is not controlling because it does not, as Davis contends, hold that a 

“heightened” real affect on commerce is required by the Hobbs Act and, thus, the 

Hobbs Act covers only the robbery of a “merchant” (Br. at 21-22).  Instead, Taylor 
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holds that the Hobbs Act’s broad jurisdictional requirement of an affect on interstate 

commerce is satisfied even where a drug dealer who only sells drugs intrastate, 

meaning that the drugs were manufactured in the same state where he sold all of 

them, is robbed, because the Commerce Clause gave Congress the authority to 

regulate the purely intrastate production, possession and sale of controlled 

substances due to their aggregate affect on interstate commerce.  Taylor, 136 S. Ct. 

at 2077-78.  The Supreme Court reiterated its long-standing position that “[t]he 

language of the Hobbs Act is unmistakably broad,” id. at 2079, and that the Hobbs 

Act exercises “the full measure of Congress’s commerce power,” id. at 2081.   

 Accordingly, Taylor did nothing to contract the expansive jurisdictional reach 

of the Hobbs Act, and, instead, affirmed that the Hobbs Act reaches to the full 

expanse of the Commerce Clause and can even reach some purely intrastate conduct.  

Thus, Taylor does not constitute an intervening controlling authority that in any way 

impacts whether there was federal jurisdiction over Davis’s seven robberies of 

commercial establishments that all operated in interstate and foreign commerce.  

Simply put, Taylor did not somehow heighten the level of proof required for the 

Government to demonstrate that a robbery had an affect on interstate commerce.  

Instead, as even Davis notes in his brief, the Supreme Court clearly stated in Taylor 

that it was not issuing any edict as to “what the Government must prove to establish 
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Hobbs Act robbery where some other type of business or victim is targeted.”  

Taylor, 136 S. Ct. at 2082. 

 Accordingly, Davis’s challenge to his Hobbs Act robbery convictions does 

not fall within the intervening controlling authority exception to the mandate rule. 

 Davis also contends incorrectly that the supervening authority of Johnson v. 

United States, 135 S. Ct. 2551 (2015), renders his 18 U.S.C. § 924(c) firearms 

convictions jurisdictionally defective.  Johnson, however, is not controlling 

authority, because, as Davis concedes in his brief, neither the Supreme Court nor this 

Court has held that Johnson applies to invalidate any portion of 18 U.S.C. § 924(c), 

which is the statute that Davis was convicted of violating (Br. at 26).  Instead, 

Johnson addresses only the constitutionality of a portion of the Armed Career 

Criminal Act, 18 U.S.C. § 924(e) (the “ACCA”), which requires that any felon 

found in possession of a firearm who has three or more prior convictions for a 

“serious drug offense” or a “violent felony” be subject to a 15-year statutory 

minimum sentence.  Specifically, Johnson held that one portion of the definition of 

a “violent felony” in the ACCA – that it includes any felony that “involves conduct 

that presents a serious potential risk of physical injury to another” (the “residual 

clause”) – was unconstitutionally vague.  135 S. Ct. at 2557.  In reaching that 

conclusion, Johnson relied on several factors of the ACCA that differ from 18 
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U.S.C. § 924(c), including the different wordings of the residual clauses contained 

in each statute, the fact that the ACCA’s residual clause is accompanied by an 

enumerated offenses clause while 18 U.S.C. § 924(c) has no such clause, and the 

long history of the Supreme Court’s difficulties in interpreting the ACCA’s residual 

clause whereas there is no such troubled history with regard to 18 U.S.C. § 924(c)’s 

residual clause.  Id. at 2557-61.  For those reasons, as is discussed supra in 

subsection D, the Second, Sixth and Eighth Circuits have all correctly held that 

Johnson does not render the residual clause contained in 18 U.S.C. § 924(c) 

unconstitutional.  Thus, Johnson certainly does not constitute “controlling authority 

dictating” that 18 U.S.C. § 924(c)’s residual clause is unconstitutional so as to bring 

this case under the narrow exceptions to the mandate rule. 

 While Davis relies on a district court case from the Eastern District of 

California, United States v. Lattanpham, 159 F. Supp. 3d 1157 (E.D. Ca. 2016), for 

the proposition that Johnson constitutes an intervening change in the law that allows 

a district court, on a limited sentencing remand, to consider whether the residual 

clause of 18 U.S.C. § 924(c) is constitutional, that case is neither controlling nor 

persuasive.  Lattanpham held that “[e]xisting authority in the Ninth Circuit compels 

this court to extend Johnson to the residual clause of 18 U.S.C. § 924(c),” because 

the Ninth Circuit had recently held that the residual clause of 18 U.S.C. § 16(b), 
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which is similar to the residual clause in 18 U.S.C. § 924(c), was unconstitutionally 

vague.  Id. at 1162-64.  No such existing authority exists in this Court, which has 

never held that any portion of 18 U.S.C. § 16(b) is unconstitutional. 

 Nor do either of Davis’s claims come within the mandate rule’s exception for 

manifest injustice.  As is explained in the subsequent three sub-sections, the district 

court did not have authority under Federal Rule of Criminal Procedure 12(b) to 

consider Davis’s motions to dismiss his indictment and, even if it did, his claims are 

wholly without merit.  There certainly can be no manifest injustice in the 

application of the mandate rule to prohibit the consideration of those unmeritorious 

claims. 

 B. The District Court Is Without Authority to Consider Davis’s 
Motions under Federal Rule of Criminal Procedure 12. 

 
 Federal Rule of Criminal Procedure 12, which was amended on December 1, 

2014, permits a district court to hear a motion that it lacks jurisdiction “at any time 

while the case is pending.”  Fed. R. Crim. P. 12(b)(2) (emphasis added).1  Thus, 

                                                           
1 Under the prior version of Federal Rule of Evidence 12(b)(3)(B), “at any time 
while the case is pending, the court may hear a claim that the indictment or 
information fails to invoke the court’s jurisdiction or to state an offense.” Thus, “[i]n 
a case to which the old rule applies, therefore [this Court is] obligated to consider an 
argument the indictment fails to state an offense even if the defendant raises the 
argument for the first time on direct appeal.”  United States v. Sperrazza, 804 F.3d 
1113, 1118 (11th Cir. 2015).  The Advisory Committee Notes to Federal Rule of 
Criminal Procedure 12 stated that it was “amended to remove language that allowed 
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where, as here, the defendant files his Federal Rule of Criminal Procedure 12 motion 

to dismiss the indictment when the case is no longer pending or raises 

non-jurisdictional claims, the district court is without authority to consider that 

motion. 

i. Davis’s Case Is Not Pending. 

 In this Circuit, a case is no longer pending once the mandate issues on direct 

appeal.  United Staets v. Izurieta, 710 F.3d 1176, 1179 (11th Cir. 2013); see also 

United States v. Diveroli, 729 F.3d 1339, 1341 (11th Cir. 2013) (“[W]e have held 

that we must vacate a conviction and sentence at any time until the mandate issues if 

the charging document contains a jurisdictional defect.”).2   

                                                                                                                                                                                           
the court at any time while the case is pending to hear a claim that the ‘indictment or 
information fails . . . to state an offense,’ which “was previously considered fatal 
whenever raised and was excluded from the general requirement that charging 
deficiencies be raised prior to trial.”  Fed. R. Crim. P. 12 (2016). 
 
“The order of the Supreme Court amending Rule 12 provides the amendment shall 
take effect on December 1, 2014, and shall govern in all proceedings in criminal 
cases thereafter commenced and, insofar as just and practicable, all proceedings then 
pending.”  Sperrazza, 804 F.3d at 1120.  A proceeding is pending while its direct 
appeal is before this Court, id., and, on December 1, 2014, this case was pending 
before this Court on direct appeal.  And, of course, by the time Davis raised his 
present jurisdictional challenge, the amended version of Rule 12 had been enacted 
for well over a year.  Thus, the new version of Rule 12 applies to Davis’s claim, 
although that claim fails under either the new or the old version of Rule 12, 
particularly because that rule did not change with respect to when a defendant can 
raise a jurisdictional claim. 
 
2 Thus, Davis’s reliance on United States v. Lattanaphom, 159 F. Supp. 2d 1157 
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 Indeed, this Court has been exceedingly clear that it will not consider a 

Federal Rule of Criminal Procedure 12(b) motion alleging a jurisdictional defect 

once it issues its mandate, even where the district court is still considering other 

matters in the case.  In Diveroli, the defendant filed his notice of direct appeal, and 

then, while the briefing on that appeal was ongoing but before this Court had 

decided the appeal, the defendant filed a motion in the district court to dismiss his 

information for lack of jurisdiction.  Diveroli, 729 F.3d at 1340-41.  The district 

court denied that motion to dismiss, and the defendant appealed.  Id.  This Court 

held that the district court did not have jurisdiction to consider the defendant’s 

motion to dismiss his information because he had filed it while his case was on direct 

appeal, and, thus, only this Court had jurisdiction to consider any matters in the case.  

Id. at 134-43.  This Court explained that the defendant should have raised his 

jurisdictional question with it, instead.   Id.  

 But, this Court then refused to consider the defendant’s jurisdictional 

challenge to his information in his second appeal, explaining that, by now, the 

mandate had issued on the defendant’s first direct appeal and, thus, the case was no 

longer pending.  Id. at 1343 n.4.  This Court specified:  

                                                                                                                                                                                           
(E.D. Ca. 2016), for the position that a case is still pending where it has been 
remanded for resentencing on a narrow issue is inapplicable, both because it is not 
binding precedent and because the district court’s determination in that order is 
contrary to the binding law of this Court. 
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Although we are generally obligated to examine whether a 
charging document invokes the district court’s jurisdiction 
(or states an offense) regardless of whether that issue was 
properly presented to the district court, Diveroli’s case is 
no longer ‘pending’ for purposes of Rule 12(b)(3)(B).  
We therefore have no occasion to review Diveroli’s 
contentions on the merits of his motion to dismiss the 
Information. 
 

Id. (citation omitted).  To that end, this Court, clarifying that a case is no longer 

“pending” under Federal Rule of Criminal Procedure 12(b) when this Court issues 

its mandate on direct appeal, rejected the argument that a case remained pending 

until the Supreme Court denies the petition for certiorari.  United States v. Elso, 571 

F.3d 1163, 1166 (11th Cir. 2009). 

 Because Davis’s case was no longer pending when he filed his motions to 

dismiss his indictment and vacate his convictions, the district court did not have 

authority to consider them.  Specifically, on May 21, 2015, this Court issued its 

mandate on Davis’s direct appeal, “vacating only that portion of the sentence 

attributable to the enhancement for brandishing” (DE:401).  At the time that 

mandate issued, Davis’s case ceased pending and he could no longer seek relief 

under Federal Rule of Criminal Procedure 12(b).  As is discussed above, that 

limited remand only permitted the district court to resentence Davis on Count 3 in 

strict accordance with the mandate and gave the district court no further authority 

over any matters in the case as they had all been settled.  Davis, however, did not 
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file his two motions under Federal Rule of Criminal Procedure 12(b) until March 9, 

2016, which was nearly 10 months after the mandate was issued by this Court 

(DE:410; DE:411).   

 Because Davis’s case was no longer “pending” at the time that he raised his 

Federal Rule of Criminal Procedure 12(b) motions, the district court was without 

authority to consider his challenges to his convictions using this procedural vehicle.  

Thus, the district court did not abuse its discretion in denying Davis’s motions to 

dismiss his indictment and vacate his convictions.   

ii. Davis Did Not Raise Jurisdictional Issues. 

 In addition, the district court was without authority to consider Davis’s 

motions under Federal Rule of Criminal Procedure 12(b), because, despite Davis’s 

choice of nomenclature, he was not actually raising jurisdictional issues that fell 

within the narrow authority that Federal Rule of Criminal Procedure 12 grants to 

district courts to consider motions to dismiss an indictment post-trial.  

 This Court has explained that “[a]n indictment is sufficient if it: (1) presents 

the essential elements of the charged offense, (2) notifies the accused of the charges 

to be defended against, and (3) enables the accused to rely upon a judgment under 

the indictment as a bar against double jeopardy for any subsequent prosecution for 

the same offense.”  United States v. Steele, 178 F.3d 1230, 1233-34 (11th Cir. 
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1999).  Further, a specific reference to the statute on which the charge is based will 

adequately inform the defendant of the charge.  United States v. Fern, 155 F.3d 

1318, 1325 (11th Cir. 1998).   

 Where an indictment charges a course of conduct that is outside of the scope 

of the federal statute that the defendant allegedly violated, a jurisdictional defect 

does arise.  United States v. Brown, 752 F.3d 1344, 1352 (11th Cir. 2014).  But, 

where an indictment fails to adequately charge an element of a federal offense, even 

the jurisdictional element, there is no jurisdictional defect.  Id. (“[T]here is no 

jurisdictional defect when the indictment fails to allege an element of the charged 

offense, but there is one when the indictment affirmatively alleges conduct that does 

not constitute a crime at all because that conduct falls outside the sweep of the 

charging statute.” (quotation marks and brackets omitted)).  Simply put, 

“jurisdiction” refers to “the courts’ statutory or constitutional power to adjudicate 

the case,” as opposed to its authority to issue a particular type of relief.  United 

States v. Cotton, 535 U.S. 625, 629-31 (2002).  The district court’s jurisdiction in 

this case rested on 18 U.S.C. § 3231, which authorizes district courts to adjudicate 

cases involving “all offenses against the laws of the United States.”  That is this 

case.  Davis’s arguments that the district court erred in its application of the Hobbs 

Act and 18 U.S.C. § 924(c) raise only questions of statutory interpretation.  Put 
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differently, the district court had authority under Federal Rule of Criminal Procedure 

12(b) to consider Davis’s arguments only if his indictment “affirmatively alleged 

facts that negated a crime against the laws of the United States, leaving the district 

court without jurisdiction.”  Id. at 1352.  Davis’s indictment did no such thing. 

 While an affect on interstate commerce is required for Congress to have 

authority under the Commerce Clause to forbid and punish robbery, a failure of 

allegation or proof on the interstate-commerce element does not deprive the district 

court of jurisdiction.  See United States v. Ternus, 598 F.3d 1251, 1254 (11th Cir. 

2010).  In Ternus, the defendant challenged his plea on the basis that the 

foreign-commerce element contained in 18 U.S.C. § 2314 was jurisdictional and 

that the district court lacked jurisdiction over his case because that element was not 

sufficiently plead.  Id.  This Court held that the defendant was making a 

sufficiency-of-the-evidence argument, not a jurisdictional argument, and, thus, that 

he had waived that argument when he pleaded guilty.  Id.; see also Alikhani v. 

United States, 200 F.3d 732, 734-35 (11th Cir. 2000) (holding, in the context of a 

coram nobis proceeding, that the district court had jurisdiction to enter a judgment 

upon the merits where an indictment alleged violations of the laws of the United 

States, even where the indictment failed to allege or prove the interstate-commerce 

element contained in the statute that the defendant was alleged to have violated); 
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United States v. Torres, 504 F. App’x 810, 814 (11th Cir. 2013) (holding that the 

indictment sufficiently alleged federal jurisdiction by clearly charging that the 

defendant had violated the Hobbs Act, which is a federal offense, and that the 

defendant’s argument regarding whether the district court properly informed him 

that his conduct needed to affect interstate commerce during his plea colloquy was a 

sufficiency-of-the-evidence argument).  Thus, Davis’s claim with respect to his 

Hobbs Act robbery charges is actually a sufficiency-of-the-evidence argument, not a 

claim of jurisdictional defect, and, as such, does not fall within the authority granted 

to the district courts by Federal Rule of Criminal Procedure 12(b).   

 Similarly, Davis’s challenge to his 18 U.S.C. § 924(c) convictions are not 

jurisdictional.  Davis is not contending that his indictment set forth a factual 

recitation making it impossible for him to have committed the federal crime charged 

against him.  Instead, he is arguing that federal law should be interpreted, notably in 

a way that this Court has never done before, such that his alleged conduct is not 

sufficient to violate 18 U.S.C. § 924(c) because the crime that he was committed is 

no longer considered a crime of violence.  Such an argument is not a jurisdictional 

argument, but, instead, is another sufficiency argument that Davis has 

unsuccessfully attempted to dress in jurisdictional clothes. 
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 Accordingly, the district court’s denial of Davis’s motions to dismiss his 

indictment should be affirmed, because Federal Rule of Criminal Procedure 12(b) 

did not give the district court authority to consider them. 

 C. The Indictment Sufficiently Charged and the Evidence Sufficiently 
Proved that the Robberies in which Davis Was Involved Affected 
Interstate Commerce. 

 
 Even if the mandate rule did not bar Davis’s challenge to his Hobbs Act 

robbery convictions, his case was pending, and he was raising a jurisdictional issue, 

his challenge to his Hobbs Act robbery convictions would still fail.  While Davis 

contends that the indictment and the proof at trial failed to demonstrate that he 

“robbed any merchants at all” and that such a failure deprives the district court of 

jurisdiction over this case (Br. at 22), that is simply not true. 

 The law of this Circuit is clear that a Hobbs Act robbery has two elements: 

robbery and an affect on interstate commerce.  United States v. Rodriguez, 218 F.3d 

1243, 1244 (11th Cir. 2000).  Specifically, the Hobbs Act prohibits any act that “in 

any way or degree obstructs, delays, or affects commerce by robbery . . .” 18 U.S.C. 

§ 1951(a).  It defines robbery as: 

the unlawful taking . . . of personal property from the 
person or in the presence of another, against his will, by 
means of actual or threatened force, or violence, or fear of 
injury, immediate or future, to his person or property, or 
property in his custody or possession, or the person or 
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property of a relative or member of his family or of anyone 
in his company at the time of the taking or obtaining. 
 

18 U.S.C.A. § 1951(b)(1).  And, the Hobbs Act defines commerce as 

commerce within the District of Columbia, or any 
Territory or Possession of the United States; all commerce 
between any point in a State, Territory, Possession, or the 
District of Columbia and any point outside thereof; all 
commerce between points within the same State through 
any place outside such State; and all other commerce over 
which the United States has jurisdiction. 
 

18 U.S.C. § 1951(b)(3). 

 That language is to be read expansively as the Supreme Court has specified 

that the Hobbs Act “speaks in broad language, manifesting a purpose to use all the 

constitutional power Congress has to punish interference with interstate commerce 

by extortion, robbery, or physical violence.  The Act outlaws such interference ‘in 

any way or degree.’”  Stirone v. United States, 361 U.S. 212, 215 (1960); see also 

United States v. Culbert, 435 U.S. 371, 373 (1978) (explaining that the words of the 

Hobbs Act “do not lend themselves to restrictive interpretation”).  Thus, this Court 

has been repeatedly clear that “[t]he government needs only to establish a minimal 

effect on interstate commerce to support a violation of the Hobbs Act.”  Rodriguez, 

218 F.3d at 1244; United States v. Verbitskaya, 406 F.3d 1324, 1331 (11th Cir. 

2005) (“This Circuit long has held that the jurisdictional requirement under the 

Hobbs Act can be met simply by showing that the offense had a ‘minimal’ effect on 
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commerce.”); United States v. Alexander, 850 F.2d 1500, 1503 (11th Cir. 1988) 

(holding that the government’s jurisdictional burden under the Hobbs Act is “not 

great,” the Hobbs Act speaks in broad language manifesting a congressional purpose 

to use all of its constitutional commerce power, and, therefore, “the government 

need only show a minimal effect on interstate commerce to sustain jurisdiction 

under the Hobbs Act”). 

 Thus, “the interstate commerce connection . . . is straightforward” where there 

is a “robbery of a commercial establishment engaged in interstate commerce.”  

Rodriguez, 218 F.3d at 1245 (finding that evidence that a motel that had been robbed 

had, at some point in the past, registered out-of-state guests was sufficient to 

establish its connection to interstate commerce under the Hobbs Act).  Put 

differently “the government’s evidence that the establishments sold goods 

manufactured from out of state was sufficient to establish the necessary interstate 

nexus.”  Id.  Accordingly, the interstate commerce requirement was satisfied 

where a defendant robbed a bank with interstate branches that is open to out of state 

customers, United States v. Dean, 517 F.3d 1224, 1228 (11th Cir. 2008), and where 

a defendant robbed two local convenience stores that were not a part of any 

out-of-state store chain of one case of beer, a carton of cigarettes, and less than $170 

in cash, because those stores sold products that were manufactured outside of the 
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state, United States v. Paredes, 139 F.3d 840, 844-45 (11th Cir. 1998).  This Court 

has explained that “an individual defendant’s conduct need not substantially affect 

commerce precisely because the Hobbs Act regulates general conduct – robberies 

and extortion – which in the aggregate affects commerce substantially.  United 

States v. Guerra, 164 F.3d 1358, 1361 (11th Cir. 1999) (finding an affect on 

interstate commerce where the defendant robbed a gas station that was part of a 

nationwide network of gas stations of $300).   

 Indeed, this Court has held that even robberies occurring outside of the 

confines of a commercial establishment – which is a far more attenuated 

circumstance than that presented here where all of the robberies occurred inside of 

commercial establishments and involved the taking of money from the registers and 

safes of the commercial establishments – can have the requisite minimal connection 

to interstate commerce to constitute a Hobbs Act robbery.  This Court has stated 

that “[w]hile the Hobbs Act usually is applied to robberies of businesses, criminal 

acts directed toward individuals also may violate the Hobbs Act.”  United States v. 

Diaz, 248 F.3d 1065, 1084 (11th Cir. 2001) (finding a sufficient affect on interstate 

commerce to come under the Hobbs Act where the victims who were extorted by the 

defendants had to close their business for several days and were targeted for the 

extortion because they owned a profitable business).  In United States v. Le, 256 

Case: 16-11477     Date Filed: 01/24/2017     Page: 51 of 72 



34 
 

F.3d 1229 (11th Cir. 2001), the defendants robbed the home of a nail salon owner 

and, during that robbery, stole that day’s nail salon business proceeds.  This Court 

held that the Government had jurisdiction to prosecute the defendants under the 

Hobbs Act because the defendants targeted the victims due to their position as 

business owners who likely had business proceeds in their home and the defendants 

had stolen business proceeds that could have been used for the “interstate acquisition 

of the supplies required to operate their business.”  Id. at 1236; see also United 

States v. Powell, 693 F.3d 398, 405 (3d Cir. 2012) (finding a sufficient affect on 

interstate commerce to come under the Hobbs Act where business owners were 

robbed in their homes but the defendant targeted them because they were successful 

business owners). 

 Indeed, the First Circuit held that a minimal affect on interstate commerce 

was shown, and, thus, the defendant could be convicted under the Hobbs Act, where 

the defendant stole the personal property of the employees while they were working 

at a business operating in interstate commerce, without taking anything from the 

business itself, explaining that “[t]he commission of a violent crime in the workplace 

inevitably will constitute a wrenching, if unquantifiable, blow to morale and 

productivity.”  United States v. Vega Molina, 407 F.3d 511, 527 (1st Cir. 2005); see 

also United States v. Williams, 308 F.3d 833, 839 (8th Cir. 2002) (finding a 
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sufficient connection to interstate commerce arose where taxi drivers were robbed of 

their personal money, because the victim was driving a taxi that had previously 

transported people to the airport to travel in interstate commerce and had crossed 

state lines).  Similarly, the Third Circuit explained that the robbery of employees of 

their personal possessions while they were at work was sufficient to establish a 

minimal affect on interstate commerce under the Hobbs Act, because the robberies 

took place in the office of a business engaged in interstate commerce during business 

hours and “had a clear effect on morale and productivity at” that business.  United 

States v. Rutherford, 236 F. App’x 835, 839-42 (3d Cir. 2007).  The Fourth Circuit 

also held that the Hobbs Act’s jurisdictional requirement was satisfied where the 

defendant robbed fast food delivery drivers of small amounts of money while they 

were outside of their employer’s restaurants, because “they were performing tasks 

within the scope of employment when they were robbed,” a small amount of 

business proceeds were stolen, and “the drivers were targeted because they worked 

for those businesses.”  United States v. Simpson, --- F. A’ppx ---, 2016 WL 

4207912 at *2 (4th Cir. 2016). 

 Here, the indictment sufficiently charged that Davis’s conduct had a minimal 

affect on interstate commerce. 
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 The indictment charged, in every Hobbs Act robbery conspiracy count that 

Davis and his co-defendants: 

did knowingly combine, conspire, confederate, and agree 
with each other and others known and unknown to the 
Grand Jury to obstruct, delay, and affect commerce and 
the movement of articles and commodities in commerce, 
by means of robbery, as the terms “commerce” and 
“robbery” are defined in Title 18, United States Code, 
Sections 1951(b)(1) and (b)(3), in that the defendants did 
plan to take United States currency and other property 
from the person and in the presence of persons employed 
by, and persons patronizing, a business and company 
operating in interstate and foreign commerce, against the 
will of those persons, by means of actual and threatened 
force, violence, and fear of injury to said persons, in 
violation of Title 18, United States Code, Section 1951(a) 
 

(DE:39).  Each substantive Hobbs Act robbery count charged that Davis and his 

co-defendants: 

did knowingly obstruct, delay, and affect commerce and 
the movement of articles in commerce by means of 
robbery, as the terms “commerce” and “robbery” are 
defined in Title 18, United States Code, Sections 
1951(b)(1) and (b)(3), in that the defendants did take 
United States currency and other property from the person 
and in the presence of persons employed by, and persons 
patronizing, the [business], a business and company 
operating in interstate and foreign commerce, against the 
will of those persons, by means of actual and threatened 
force, violence, and fear of injury to said persons, in 
violation of Title 18, United States Code, Sections 1951(a) 
and 2 
 

(DE:39). 
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 Those charges adequately demonstrated a minimal affect on interstate 

commerce.  They specified that all of robberies in which Davis was alleged to have 

participated did “affect” commerce as that term was defined in 18 U.S.C. 

§ 1951(b)(3), because the crime involved the taking of currency and property both in 

the presence of and from the employees and patrons of businesses in those 

commercial establishments that operate in interstate commerce.  In other words, the 

language of the indictment covered both the taking of the money and property of the 

business from and in front of the employees – for example, through taking money 

from the cash registers and safes while the business was open – and also the taking of 

money and property from the employees and patrons of the business while they were 

inside of the business.  As is explained above, such conduct clearly constitutes the 

requisite affect on interstate commerce for the Hobbs Act to apply under the law of 

this Circuit, because it involves either the direct taking from an interstate 

commercial establishment or a taking that undoubtedly affects the morale and 

productivity of the employees and customers of a commercial establishment.  

 In addition, the proof at trial demonstrated that, with regard to every count in 

the indictment, Davis and his accomplices robbed a commercial establishment that 

operated in interstate commerce and, in some cases, also robbed customers and 

employees while they were inside of those establishments.  First, Davis entered into 
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a stipulation, with respect to each of the seven robberies, that the location of each 

robbery was “a business and company operating in interstate and foreign commerce” 

and that “the robbery of this business . . . obstructed, delayed and affected interstate 

and foreign commerce” (DE:279 at 38; DE:281 at 138, 158, 170; DE:285 at 53).  

While Davis now contends that his factual stipulation is somehow “legally and 

constitutionally inadequate” to demonstrate that his robberies affected interstate 

commerce, he does not explain why or how that is the case.  And, indeed, those 

factual stipulations are not inadequate.  As is explained above, the robbery of a 

business that operates in interstate commerce undoubtedly meets the interstate 

commerce requirement of the Hobbs Act.  See Rodriguez, 218 F.3d at 1245.  

Indeed, at trial, Davis conceded that “we have already stipulated to the fact that it 

would have affected interstate commerce, so that’s not an issue” (DE:285 at 56). 

 Further, witness testimony at trial specified that all seven robberies included 

the taking of the business proceeds of commercial establishments that operate in 

interstate commerce.  Specifically, the August 7, 2010, robbery of the Little 

Caesar’s restaurant involved the taking of money out of the business’s cash registers 

in the presence of two employees (DE:281 at 100-04; DE:283 at 100-07).  The 

August 31, 2010, robbery of the Amerika Gas Station involved the taking of money 

from the business’s cash register and safe as well as the taking of cigarettes, cigars, 
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and a lighter from the business in the presence of two employees (DE:281 at 112-18; 

DE:283 at 109-14).  The robbers also took the wallet and cell phone of one of the 

employees, who was working at the gas station at the time of the robbery (id.).  The 

September 7, 2010, robbery of the Walgreens Pharmacy involved the taking of cash 

from the cash registers and safe as well as cigarettes, in the presence of employees 

and one patron (DE:281 at 139-46; DE:283 at 115-20).  The September 15, 2010, 

robbery of the Advance Auto Parts involved the taking of $287 from the cash 

register in the presence of three employees and two customers (DE:281 at 148-52; 

DE:283 at 122-26).  The September 25, 2010, robbery of the Universal Beauty 

Salon involved the taking of money from the cash register in the presence of four 

employees as well as the taking of cameras and cell phones from nearby patrons 

(DE:281 at 161-69; DE:283 at 128-33).  The September 26, 2010, robbery of the 

Wendy’s restaurant involved the taking of cash from the cash registers and safe in 

the presence of customers and employees as well as the taking of personal property 

from three customers who were inside of the restaurant at the time of the robbery 

(DE:283 at 70-75, 138-48).  Finally, the October 1, 2010, robbery of the Mayors 

Jewelry store involved the taking of 23 luxury watches from the jewelry store in the 

presence of employees (DE:279 at 22-32, 44, 212, 226; DE:281 at 10-11, 14, 19). 
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 There can be no question that the Government adequately proved, with 

respect to all of the robberies, that Davis and his accomplices took the assets of 

businesses that were involved in interstate commerce, either thought being a part of 

a national chain or through selling and utilizing products that had traveled in 

interstate commerce.  And, that, of course, is sufficient to meet the Hobbs Act’s 

broad and expansive definition of a minimal affect on interstate commerce. 

 Accordingly, the district court’s denial of Davis’s motion to dismiss his 

Hobbs Act robbery charges should be affirmed. 

 D. Hobbs Act Robbery Is a Crime of Violence under 18 U.S.C. 
§ 924(c). 

 
 Similarly, even if the mandate rule did not bar Davis’s challenges to his 

convictions, his case was still pending, and he was raising a jurisdictional defect, his 

challenges to his 18 U.S.C. § 924(c) convictions would still fail because they are 

without merit.  Davis contends that his seven convictions for using a firearm while 

committing a crime of violence, which was Hobbs Act robbery, in violation of 18 

U.S.C. § 924(c), must be vacated because Hobbs Act robbery is not a crime of 

violence.  It, however, is a crime of violence under 18 U.S.C. § 924(c). 

 Under 18 U.S.C. § 924(c), a defendant who uses or carries a firearm “during 

and in relation to any crime of violence” faces a mandatory minimum sentence to 

run consecutive to any sentence that he receives for the underlying offense.  18 

Case: 16-11477     Date Filed: 01/24/2017     Page: 58 of 72 



41 
 

U.S.C. § 924(c)(1).  That statute defines a “crime of violence” as a felony offense 

that  

(A) has as an element the use, attempted use, or threatened 
use of physical force against the person or property of 
another, or 
 
(B) that by its natures, involves a substantial risk that 
physical force against the person or property of another 
may be used in the course of committing the offense. 
 

18 U.S.C. § 924(c)(3).  The first prong of that definition is referred to as the 

“elements clause” and the second prong is referred to as the “residual clause.” 

 First, Hobbs Act robbery is a crime of violence under 18 U.S.C. § 924(c)’s 

elements clause. 

This Court held in In re Saint Fleur, 824 F.3d 1337 (11th Cir. 2016), that 

Hobbs Act robbery is a crime of violence under 18 U.S.C. § 924(c)’s elements 

clause, and that case is binding precedent.  See In re Lambrix, 776 F.3d 789, 794 

(11th Cir. 2015) (“To be clear, our prior-panel-precedent rule applies with equal 

force as to prior panel decisions published in the context of applications to file 

second or successive petitions.”).  This Court specified that Hobbs Act robbery 

“clearly qualifies as a ‘crime of violence’ under the [elements] clause in 

§ 924(c)(3)(A),” In re Saint Fleur, 824 F.3d at 1340, because a robbery that requires 

the unlawful taking “by means of actual or threatened force, or violence, or fear of 
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injury, immediate or future, to his person or property,” 18 U.S.C. § 1951(b)(1), 

“require[s] the use, attempted use, or threatened use of physical force” as is required 

to constitute a “crime of violence,” In re Saint Fleur, 824 F.3d at 1341. 

Several other Circuits have also held that Hobbs Act robbery is a crime of 

violence under 18 U.S.C. § 924(c)’s elements clause.  See United States v. Hill, 832 

F.3d 135 (2d Cir. 2016) (“[W]e agreed with the Ninth Circuit . . . that Hobbs Act 

robbery ‘has as an element the use, attempted use, or threatened use of physical force 

against the person or property of another,’ and, thus, is a crime of violence under 18 

U.S.C. § 924(c)’s elements clause.”); United States v. Mendez, 992 F.2d 1488, 1491 

(9th Cir. 1993) (observing that Hobbs Act robbery “indisputably qualifies as a crime 

of violence,” a conclusion from which the court derived its holding that conspiracy 

to commit such an offense categorically creates a “substantial risk that physical 

force may be used”); see also United States v. Farmer, 73 F.3d 836, 842 (8th Cir. 

1996) (concluding that Hobbs Act robbery constitutes a “serious violent felony” 

under 18 U.S.C. § 3559(c)(2) because, among other things, “it has as an element the 

use, attempted use, or threatened use of physical force against the person of 

another”); cf. United States v. Lockley, 632 F.3d 1238, 1245 (11th Cir. 2011) 

(concluding that robbery, in violation of Fla. Stat. § 812.13(1), qualifies as a crime 

of violence under the elements clause of the Sentencing Guidelines because it 
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requires “the use of force, violence, a threat of imminent force or violence coupled 

with apparent ability, or some act that puts the victim in fear of death or great bodily 

harm”).  

 Further, In re Saint Fleur as well as this Court’s sister circuits correctly 

decided that Hobbs Act robbery is a crime of violence under the elements clause of 

18 U.S.C. § 924(c). 

Courts traditionally employ a categorical approach to determine whether 

Hobbs Act robbery constitutes a crime of violence under 18 U.S.C. § 924(c). See 

Leocal v. Ashcroft, 543 U.S. 1, 7 (2004) (examining “the elements and the nature of 

the offense of conviction, rather than . . . the particular facts relating to petitioner’s 

crime” to determine whether a prior felony conviction was for a “crime of violence” 

as defined in 18 U.S.C. § 16, a statute with similar definitions to those in 18 U.S.C. § 

924(c)). Under the categorical approach, courts examine only “the elements of the 

offense” and not “the specific conduct of this particular offender.” United States v. 

Chitwood, 676 F.3d 971, 977 (11th Cir. 2012). “[T]he proper inquiry is whether the 

conduct encompassed by the elements of the offense, in the ordinary case,” falls 

within the definition of a violent crime, not whether “every conceivable factual 

offense covered by a statute” meets the statutory definition. James v. United States, 

550 U.S. 192, 208 (2007); Gonzales v. Duenas-Alvarez, 549 U.S. 183, 193 (2007) 
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(There must be “a realistic probability, not a theoretical possibility,” that the statute 

at issue could be applied to conduct that does not constitute a crime of violence.).3  

The elements clause of 18 U.S.C. § 924(c) defines a crime of violence as a 

felony offense that “has as an element the use, attempted use, or threatened use of 

physical force against the person or property of another.”  18 U.S.C. § 924(c).  

“[I]n the context of a statutory definition of [crime of violence], the phrase ‘physical 

force’ means violent force – that is, force capable of causing physical pain or injury 

to another person.” Johnson v. United States, 559 U.S. 133, 140 (2010) (hereinafter 

“Curtis Johnson”) (construing “physical force” contained in the elements clause of 

the ACCA’s violent felony definition and referring also to 18 U.S.C. § 16); United 

States v. Owens, 672 F.3d 966, 971 (11th Cir. 2012) (observing that, under Curtis 

Johnson, “physical force” under 18 U.S.C. § 924(e)’s elements clause means 

“strong physical force or a substantial degree of force”).  

As defined in the Hobbs Act statute, robbery is: 

the unlawful taking or obtaining of personal property from 
the person or in the presence of another, against his will, 

                                                           
3 The Hobbs Act proscribes at least two different crimes – robbery and extortion – 
and is thus technically “divisible.” Descamps v. United States, 133 S.Ct. 2276, 2281 
(2013) (defining a divisible statute as one that “sets out one or more elements of the 
offense in the alternative”). This case, as is evident from the narrow and specific 
indictment as well as all the proof at trial, plainly involves only Hobbs Act robberies, 
and the government assumes here, without conceding, for purposes of argument that 
Hobbs Act robbery itself is not further divisible. 
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by means of actual or threatened force, or violence, or fear 
of injury, immediate or future, to his person or property, or 
property in his custody or possession, or the person or 
property of a relative or member of his family or of anyone 
in his company at the time of the taking or obtaining. 
 

18 U.S.C. § 1951.  By its very nature, that statute “has as an element the use, 

attempted use, or threatened use of physical force against the person or property of 

another.” 18 U.S.C. § 924(c)(3)(A). There is no plausible argument that the 

definition of Hobbs Act force is somehow less than the force as defined by 18 U.S.C. 

§ 924(c) and in Curtis Johnson.  

Hobbs Act robbery may not be achieved by putting a person in “fear of injury, 

immediate or future” in a manner that does not necessarily rise to the level of 

physical force required by Curtis Johnson.  The definition of “robbery” in the 

Hobbs Act specifies that the “fear of injury” be instilled in close proximity to the 

victim: the “fear of injury” – like the “actual or threatened force” – is created “from 

the person or in the presence of another, against his will.” 18 U.S.C. § 1951. 

Congress, by requiring physical proximity, made clear that “fear of injury” means 

fear of bodily injury.  Therefore, Hobbs Act robbery constitutes a crime of violence 

under the elements clause of 18 U.S.C. § 924(c). 

 In addition, Hobbs Act robbery alternatively qualifies as a crime of violence 

under 18 U.S.C. § 924(c)’s residual clause, which, contrary to Davis’s contention, 

Case: 16-11477     Date Filed: 01/24/2017     Page: 63 of 72 



46 
 

survived Johnson’s invalidation of the ACCA’s residual clause.4  The reasoning in 

Johnson is not applicable to 18 U.S.C. § 924(c)’s residual clause for multiple 

reasons. 

 The ACCA, which was at issue in Johnson, imposes a 15-year mandatory 

minimum sentence on certain repeat offenders found in possession of a firearm, and 

it defines the term “violent felony” as any crime punishable by more than one year of 

imprisonment that: 

(i) has as an element the use, attempted use, or threatened 
use of physical force against the person of another [(the 
“elements clause”)]; or 
 
(ii) is burglary, arson, or extortion, involves the use of 
explosives [(the “enumerated offenses clause”)], or 
otherwise involves conduct that presents a serious 
potential risk of physical injury to another [(the “residual 
clause”)]. 
 

                                                           
4 Appellant does not challenge that Hobbs Act robbery would qualify under 18 
U.S.C. § 924(c)’s residual clause if that clause were not void for vagueness. Indeed, 
he cannot.  Multiple courts have concluded that conspiracy to commit Hobbs Act 
robbery qualifies as a crime of violence under 18 U.S.C. § 924(c)’s residual clause. 
See, e.g., United States v. Turner, 501 F.3d 59, 67-68 (1st Cir. 2007) (explaining that 
“Leocal [ ] has not undermined the conclusion that a conspiracy may qualify as a 
crime of violence”); United States v. Taylor, 176 F.3d 331, 337-38 (6th Cir. 1999); 
United States v. Elder, 88 F.3d 127, 129 (2d Cir. 1996); United States v. Ayala, 601 
F.3d 256, 267 (4th Cir. 2010); United States v. Mendez, 992 F.2d 1488, 1491-92 (9th 
Cir. 1992). Substantive Hobbs Act robbery necessarily entails at least as much risk, 
and likely greater risk, that physical force will be used during the offense than 
conspiracy to commit Hobbs Act robbery. 
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18 U.S.C. § 924(e)(2)(B).  The first prong of that definition is referred to as the 

“elements clause,” the first part of the second prong is referred to as the “enumerated 

offenses clause,” and the second part of the second prong is referred to as the 

“residual clause.”  See United States v. Owens, 672 F.3d 966, 968 (11th Cir. 2012).  

Thus, the ACCA’s residual clause, which the Supreme Court invalidated in Johnson 

as unconstitutionally void for vagueness, states “or otherwise involves conduct that 

presents a serious potential risk of physical injury to another.”  18 U.S.C. 

§ 924(e)(2)(B)(ii); Johnson, 135 S. Ct. at 2557-58. 

The residual clause of 18 U.S.C. § 924(c), however, requires “a substantial 

risk of physical force against the person or property of another,” which is 

significantly different from the ACCA’s requirement of “conduct that presents a 

serious potential risk of physical injury to another.”  Compare 18 U.S.C. 

§ 924(c)(3) with 18 U.S.C. § 924(e)(2)(B)(ii).  Thus, the Supreme Court’s decision 

in Johnson held unconstitutionally vague a residual clause of a statute that is worded 

differently from and that serves a different purpose than 18 U.S.C. § 924(c). 

To that end, the Second, Sixth, and Eighth Circuits have all held, after 

Johnson, that the residual clause of 18 U.S.C. § 924(c) remains constitutional.  

United States v. Prickett, 839 F.3d 697 (8th Cir. 2016) (“Because several factors 

distinguish the ACCA residual clause from § 924(c)(3)(B), we join the Second and 
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Sixth Circuits in upholding § 924(c)(3) against a vagueness challenge.”); United 

States v. Hill, 832 F.3d 135 (2d Cir. 2016); United States v. Taylor, 814 F.3d 340 

(6th Cir. 2016); but see United States v. Cardena, --- F.3d ----, 2016 WL 6819696 

(7th Cir. 2016) (stating, without analysis, that 18 U.S.C. § 924(c)’s residual clause is 

unconstitutionally vague because it “is virtually indistinguishable from the clause in 

Johnson that was found to be unconstitutionally vague”).  

Indeed, 18 U.S.C. § 924(c)’s residual clause has at least five material 

differences from the ACCA’s residual clause rendering Johnson inapplicable to it. 

First, in reaching its conclusion that the residual clause of the ACCA was 

unconstitutional, the Supreme Court specified that “[t]wo features of the residual 

clause conspire to make it unconstitutionally vague.” Johnson, 135 S. Ct. at 

2557-58.  Those two features were the doubled-layered uncertainty embedded in 

the ACCA’s residual clause, which required courts applying the categorical 

approach first to estimate the potential risk of physical injury posed by “a judicially 

imagined ordinary case of the crime” at issue and then required those courts to 

consider how that risk of injury compared to the risk posed by the four crimes listed 

in the enumerated offenses clause, which themselves, the Supreme Court noted, are 

“far from clear in respect to the degree of risk each poses.”  Id.  It was those twin 

ambiguities – “combining indeterminacy about how to measure the risk posed by a 
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crime with indeterminacy about how much risk it takes for the crime to qualify as a 

violent felony” – that violated the Constitution.  Id. at 2558. 

That explanation renders Johnson inapplicable to 18 U.S.C. § 924(c)’s 

residual clause, because 18 U.S.C. § 924(c) does not involve the double-layered risk 

of uncertainty present in the ACCA as it does not contain an enumerated offenses 

clause.  While courts will still have to determine the risk of physical force posed by 

the ordinary instance of a predicate crime in the 18 U.S.C. § 924(c) context, that is a 

far narrower and simpler undertaking than that posed by the ACCA’s residual 

clause.  Simply put, the lack of an enumerated offenses clause in 18 U.S.C. § 924(c) 

renders it significantly clearer, narrower, and more easily understood and applied.  

See Hill, 832 F.3d at 146 (holding that the lack of an enumerated offenses clause in 

18 U.S.C. § 924(c) rendered Johnson inapplicable to that statute); Taylor, 814 F.3d 

at 377 (noting that 18 U.S.C. § 924(c)’s residual clause “does not complicate the 

level-of-risk inquiry by linking the ‘substantial risk’ standard, through the word 

otherwise, ‘to a confusing list of examples’”); see also Johnson, 135 S.Ct. at 2561 

(assuring the Government and the dissent that striking down the ACCA’s residual 

clause would not affect other, similar provisions because “[a]lmost none of the cited 

laws links a phrase such as ‘substantial risk’ to a confusing list of examples”). 

 Second, the ACCA’s residual clause refers to offenses that “involve[ ] 
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conduct that presents a serious potential risk of physical injury to another,” 18 

U.S.C. § 924(e)(2)(B)(ii), while 18 U.S.C. § 924(c)’s residual clause refers to an 

offense “that by its nature, involves a substantial risk that physical force against the 

person or property of another may be used in the course of committing the offense,” 

18 U.S.C. § 924(c)(3)(B).  Although both statutes require a court to examine the 

ordinary case of the offenses – one feature of the ACCA that the Court found 

contributed to its indeterminacy, see Johnson, 135 S. Ct. at 2557-58 – that inquiry is 

far more targeted and straightforward in the context of 18 U.S.C. § 924(c).  By 

focusing on the use of physical force “in the course of committing the offense,” 18 

U.S.C. § 924(c)’s residual clause confines the risk assessment to only those risks that 

arise during the commission of the offense. That averts a key factor that the Court 

found problematic in the ACCA risk analysis: the additional necessity for courts to 

go “beyond evaluating the chances that the physical acts that make up the crime 

injure someone” and to evaluate the risk of injury even “after” completion of the 

offense. Johnson, 135 S. Ct. at 2557; see id. at 2559 (noting that “remote” physical 

injury could qualify under the ACCA, but that the clause does not indicate “how 

remote is too remote”); Taylor, 814 F.3d at 377 (noting that 18 U.S.C. § 924(c)’s 

residual clause “permits no similar inquiry into conduct following the completion of 

the offense” and “does not allow courts to consider ‘physical injury [that] is remote 
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from the criminal act’”); Prickett, 839 F.3d at 699 (explaining that Johnson did not 

invalidate 18 U.S.C. § 924(c)’s residual clause because 18 U.S.C. § 924(c) is 

“considerably narrower than the ACCA”). 

 Third, and relatedly, 18 U.S.C. § 924(c)’s residual clause focuses on the risk 

of the use of force, not a broader risk of injury that was at the center of the ACCA’s 

residual clause. That restricts 18 U.S.C. § 924(c)’s residual clause to a narrower 

category of conduct that can result in injury or property damage – i.e., conduct that is 

the product of the use of force.  See Prickett, 839 F.3d at 699; Taylor, 814 F.3d at 

376-77. 

 Fourth, 18 U.S.C. § 924(c)’s residual clause has a different function than the 

ACCA’s residual clause. Unlike the ACCA, 18 U.S.C. § 924(c)’s residual clause 

does not identify predicate convictions for the purpose of a recidivist enhancement. 

Rather, a “crime of violence” under 18 U.S.C. § 924(c), if perpetrated with a 

sufficient nexus to a firearm, is a new offense. That narrows the type of offenses that 

might serve as predicate offenses to ones that could be committed with a sufficient 

nexus to a firearm. No such required nexus exists for the prior convictions under the 

ACCA, thereby already elevating the seriousness of 18 U.S.C. § 924(c) at the outset. 

 Finally, Johnson emphasized the Supreme Court’s “repeated attempts and 

repeated failures” to develop a “principled and objective standard” for analyzing the 
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ACCA’s residual clause. 135 S. Ct. at 2558; see id. at 2559 (noting that Johnson was 

the Court’s “fifth [case] about the meaning of the [ACCA] residual clause”). In 

contrast to its ACCA jurisprudence, the Supreme Court has never had the occasion 

to resolve a disputed question about the meaning of 18 U.S.C. § 924(c)’s residual 

clause. See Taylor, 814 F.3d at 378 (“By contrast [to the ACCA], the Supreme Court 

has not unsuccessfully attempted on multiple occasions to articulate the standard 

applicable to the § 924(c)(3)(B) analysis”); Prickett, 839 F.3d at 700 (noting that, 

unlike the ACCA, 18 U.S.C. § 924(c) has “no such history” where the Supreme 

Court has been unable to articulate a coherent interpretation of the clause).  Thus, 

18 U.S.C. § 924(c)’s residual clause is not void for vagueness because it does not 

implicate the same concerns that the ACCA did, and Davis’s 18 U.S.C. § 924(c) 

convictions are valid because Hobbs Act robbery is a crime of violence under that 

statute’s residual clause. 

Accordingly, there is no merit to any of Davis’s claims, and the district court 

correctly denied his motions to dismiss his indictment. 
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Conclusion 

 For the foregoing reasons, the district court’s decision should be affirmed. 
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