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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 
___________________________/ 
DIGITAL ASSURANCE  
CERTIFICATION, LLC, 
  Plaintiff, 
 
v.       Case No. 6:17-CV-72-ORL-41TBS 
 
ALEX PENDOLINO, JR.,  
  Defendants 
____________________________/ 
 
 

NON-PARTY LUMESIS, INC. MOTION TO QUASH PLAINTIFF DIGITAL 
ASSURANCE CERTIFICATION, LLC’S SUBPOENA IN A CIVIL ACTION 

 
 Non-party Lumesis, Inc. (“Lumesis”), by and through its undersigned counsel, hereby 

moves this Court to quash the Subpoena in a Civil Action (“Subpoena”) served on it by Plaintiff 

Digital Assurance Certification, Inc. (“DAC”), for a protective order, and its attorney’s fees. In 

the alternative, Lumesis requests that this Court narrowly modify the Subpoena, grant it a 

protective order, and grant it its attorney’s fees. 

I. BACKGROUND 

In this case, DAC alleges its former employee Pendolino stole its trade secrets and gave 

them to non-party Lumesis. DAC has no facts to support its contentions, and its case against 

Pendolino is based upon unsubstantiated speculation. Nevertheless, as part of its attempted 

retribution against Pendolino, DAC improperly seeks incredibly wide ranging discovery from 

Lumesis (who did not know Pendolino until weeks after Pendolino left DAC’s employ). Of 

course, context is critical and the context demonstrates the impropriety of DAC’s actions against 

Lumesis. 
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A. DAC’s Misappropriation Claims Against Pendolino 

Until he resigned on October 10, 2016, Pendolino was employed by DAC as a broker-

dealer liaison. DAC claims that immediately preceding his resignation, Pendolino used a USB 

flash drive with his laptop computer to access all of the documents on the DAC shared network 

server, and allegedly misappropriated DAC’s “client lists, client contracts, pricing information, 

client reports and its methodologies, analyses, systems, and tools (including its Summary Page)” 

(defined in the Complaint as “DAC Trade Secrets”).1 

In early November 2016, Pendolino sent Lumesis an unsolicited resume seeking 

employment. Lumesis interviewed Pendolino in mid-November, and he went to work for 

Lumesis as a data analyst2 on November 28, 2016.3   

In December, 2016, DAC retained a forensics expert to examine the laptop Pendolino had 

used during his employ with DAC.4  The forensic expert, Charles Platt, determined that: 

“At and around [October 5, 2016], [unspecified] network locations 
and directories that contain [unidentified] DAC confidential 
information were accessed from the laptop.”5  
 

Platt went on to state, however, that the accessed folders did not appear on the laptop hard 

drive.6 Notwithstanding Platt’s statement only that unidentified locations and directories were 

accessed, DAC claimed in the Complaint that: 

                                                
1 Doc. 1, Complaint, ¶¶ 29, 30, 12. 
2A data analyst is completely different position with completely different responsibilities than a broker-dealer liaison 
See,  Doc. 44, Declaration of Alex Pendolino, (“Decl. Pendolino”) ¶¶3, 62, 63, 65 
3 It should also be noted that Lumesis is located in Stamford, CT., while Pendolino works remotely from his home in 
Orlando, FL. 
4 Compl., ¶29 
5 Doc. 5, Declaration of Charles Platt, ¶11 (“Platt Decl.”). Unfiled Exhibit B to the Platt Decl. allegedly contains a 
list of all of the documents containing the allegedly misappropriated DAC Trade Secrets accessed from the laptop 
from the shared network server. However, Exhibit B has never been filed in the litigation and thus its contents, and 
the DAC Trade Secrets, have never been identified other than as broadly generic categories. 
6 Id., ¶10 
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“. . . on October 5th and October 10th, 2016,  [Pendolino] accessed 
every single document on DAC’s shared drive.” (Emphasis 
added).7 
 

Platt further stated: 

“Based on analysis of the laptop alone, it is not possible to 
determine if data was copied to the USB device . . .”8   
  

 Platt clearly was unable to determine if any of those documents  --  or in fact any 

documents -- had been copied to the USB drive.9 He only speculated there was no reason 

Pendolino would insert a USB drive into the laptop other than to copy documents from the 

laptop,10 which Platt had already stated contained none of the allegedly accessed documents. 

There are no allegations that any of the “accessed” documents were copied directly onto the USB 

drive.  

 In other words, DAC does not even know whether Pendolino did, in fact, misappropriate 

any DAC Documents or DAC Trade Secrets.  

 This lawsuit is based on nothing more than pure speculation.  

B. Lumesis Conducts its Own Internal Investigation and Assures DAC that 
 Pendolino Disclosed No DAC Trade Secrets or Provided DAC Documents 
 
 On January 24, 2017, Lumesis received a letter from DAC’s counsel advising of the 

litigation against Pendolino, and requesting a litigation hold on various documents and other 

sources of potential information. Lumesis immediately complied with the request.11  

Though not required to do so, Lumesis independently conducted its own internal 

investigation, reviewing the single computer issued to Pendolino by Lumesis, including the hard 

drive, recycle bin, email, and all interfaces with Lumesis’ network systems, cloud network, and 

                                                
7 Compl. ¶29 
8 Decl. Platt, ¶ 12. 
9 Id., ¶ 30 
10 Id.; Decl. Pratt ¶12.  
11 Doc. 40, Declaration of Gregg L. Bienstock (“Bienstock Decl.”), ¶14 

Case 6:17-cv-00072-CEM-TBS   Document 67   Filed 08/22/17   Page 3 of 26 PageID 615



4 
112636461.1 

storage systems.12 Lumesis concluded that Pendolino had not provided it with any DAC data or 

documents via his Lumesis computer, nor did any such materials reside on that computer.13 A 

separate forensic examination of Pendolino’s computer determined that he had not inserted the 

infamous USB drive into the computer.14   

As part of its investigation, Lumesis also interviewed those employees and management 

who worked with Pendolino, all of whom confirmed that Pendolino had not provided them, nor 

shared with them, any DAC documents or information, including the alleged “DAC Summary 

Page”.15 Lumesis also confirmed that Pendolino did not provide it with any DAC customer, 

pricing, services, or other sales related information.16 

Lumesis advised DAC of the results of its investigation by letter dated February 2, 

2017.17  Lumesis also assured DAC that Pendolino had no ability or opportunity to use any DAC 

information in the performance of his Lumesis job responsibilities. As a data analyst, Pendolino 

analyzes underwriting deals identified by Lumesis’ clients, using Lumesis’ own proprietary 

DIVER Underwriter Platform (the “Underwriter Platform”).18 Pendolino can only enter certain 

specified data into certain fields in the Underwriter Platform. It is not possible for him to enter 

other data or to upload other information or documents into it.19 He has no involvement in 

business or client development, sales, client solicitation, development of client proposals, or 

drafting or negotiation of client contracts.20   

                                                
12 Id., ¶¶16, 17; Doc. 41, Declaration of Timothy J. Stevens (“Stevens Decl”), ¶8 
13 Bienstock Decl., ¶¶17, 18; Stevens Decl, ¶6 
14 Bienstock Decl., ¶43; Doc. 42, Declaration of Charlie Longson, ¶¶11-14 
15 Bienstock Decl., ¶¶19, 27-28. Lumesis has no idea what the DAC Summary Page is, and DAC has to date refused 
to provide it with any specific information about it. 
16 Id., ¶32 
17 Bienstock Decl., ¶16. 
18 Development for the Underwriter Platform commenced in late 2013/early 2014, and was introduced to the market 
in 2015, Bienstock Decl., ¶23, long before Pendolino became a Lumesis employee. 
19 Id., ¶¶24, 25; Stevens Decl., ¶4 
20 Id, ¶¶33, 39 
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C. DAC Serves The Subpoena on Lumesis 

DAC apparently felt that Lumesis’ own internal investigation and forensic examination 

were insufficient and, on May 9, 2017, over three months after Lumesis advised DAC of the 

results of its investigation,  DAC served Lumesis with an extensive, extremely broad, and highly 

burdensome subpoena (“Subpoena”).21 On May 23, 2017, Lumesis served its first set of 

Objections and Responses to the Subpoena and, on May 24, 2017, DAC filed a Motion to 

Amend the Complaint22 to add Lumesis as a defendant.  

D. DAC’s Counsel Hollman Claims Access to Lumesis Trade Secrets 

 On June 16, 2017, counsel for DAC and Lumesis participated in a telephone call to 

attempt to reach an agreement on what Lumesis would be willing to produce in response to the 

Subpoena. During this call, Steven Hollman, one of Plaintiff’s counsel, advised Lumesis’ 

counsel Daniel Johnson and Steven Pacini, that he had obtained both “access” to the Underwriter 

Platform and was in possession of written documents showing what the Underwriter Platform 

“does.”23 Hollman claimed that he obtained the documents “properly”, but refused to provide 

any information to Lumesis’ counsel about how he obtained such access and documents. 24  

 Lumesis’ counsel made it clear that the Underwriter Platform and documents related to it 

contain Lumesis’ trade secrets and are highly proprietary (“Lumesis Trade Secrets”,25 “Lumesis 

Information”26), and Lumesis could only assume such “access” and “possession” were obtained 

through misappropriation.27   

                                                
21 A true and correct copy of the Subpoena is attached as Exhibit A.  
22 Doc. 60. 
23 Declaration of Daniel C. Johnson (“Decl. Johnson”), attached as Exhibit B ¶¶4-9; Declaration of Steven J. Pacini 
(“Decl. Pacini”), attached as Exhibit C ¶¶ 4,5, 6, 10    
24 Decl. Johnson, ¶¶8, 9; Decl. Pacini, ¶7, 9 
25 Declaration of Timothy Stevens in Support of Motion to Quash, attached as Exhibit D (“MTQ Stevens”), ¶6 
26 Id. 
27 Decl. Pacini, ¶27 
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 During the June 16 telephone call, Lumesis’ counsel offered to search Lumesis’ computer 

system to determine if any of the DAC Documents allegedly accessed by Pendolino resided on 

Lumesis’ computer system, and asked DAC’s counsel for the MD5 Hash value identifiers of 

each of the allegedly misappropriated DAC Documents.28  

On June 26, 2017, Hollman sent a letter to Pacini, rejecting Lumesis’ offer to search its 

own computer system. That letter also advised that the Stevens and Longson Declarations 

explaining that Lumesis had not received any DAC document from Pendolino were insufficient. 

Although all the evidence showed Pendolino did not provide Lumesis any DAC document, 

Hollman’s letter demanded wide ranging discovery from Lumesis based on the circular 

reasoning that: “… we cannot know without additional discovery what particular DAC 

information was misappropriated. . .”.29   

Lumesis’ counsel, Jill Riola, responded to Hollman on June 27, 2017, reiterating 

Lumesis’ concerns regarding Hollman’s claims that he had access to the Underwriter Platform 

and possession of related documents, and requested again that he advise how he obtained access 

and return whatever documents he had in his possession.  

Additionally, Riola advised Hollman that Lumesis had voluntarily searched its entire 

system to determine if it had any DAC documents and that only one DAC document was found. 

That document had been forwarded to a Lumesis employee from a third party prior to 

Pendolino’s employment with Lumesis. It was not solicited by the employee or anyone else at 

Lumesis. The entire email string and the document were provided to Hollman, and Riola assured 

him that Lumesis had made no use of it. Riola also advised Hollman that although the Lumesis 

graphic interface was slightly changed after Pendolino was employed there, neither Pendolino 

                                                
28 Decl. Johnson, ¶¶10-11; Decl. Pacini, ¶¶11-12 
29 A true and correct copy of the June 26, 2017 Hollman letter is attached as Exhibit E. 
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nor the document were involved in that process in any manner. Hollman did not respond to the 

letter, and Riola sent a second letter on July 25, 2017. 30 

 On July 26, 2017, Hollman replied, denying that he, or anyone at his direction, had ever 

accessed the Underwriter Platform, and denying that DAC had “unlawful” possession of the 

Lumesis documents.31 Hollman went on to admit that DAC did, in fact, have possession of 

Lumesis documents relating to the Underwriter Platform. After accusing Lumesis of having 

“illicitly obtained” the DAC Summary Page, Hollman stated that “the revised [Lumesis] report 

format appears to incorporate elements from the DAC Summary Findings page”.  

 Lumesis’ report format is a Lumesis Trade Secret.32 Lumesis did not provide DAC with a 

copy of it. DAC could only have obtained it from someone without authority to provide it to 

DAC, and therefore could only have obtained it, in Hollman’s words, “illicitly”. DAC cannot 

have it both ways. 

 It is extremely telling that Hollman insists that Lumesis believe him that he does not have 

access to the Underwriter Platform, and that DAC obtained Lumesis’ Underwriter documents 

“lawfully”, yet refuses to believe Lumesis’ counsel’s statement that the single DAC Document 

was not used in any way by Lumesis, nor Lumesis’ statements under oath that Pendolino did not 

provide or disclose any DAC Documents or trade secrets to Lumesis, and continues to state that 

Lumesis obtained the DAC Document “illicitly”, when the email string makes it plain that 

Lumesis did no such thing.  On July 28, 2017, Lumesis filed its Second Amended Objections and 

Responses to the DAC Subpoena.33  

 
                                                
30 True and correct copies of the June 27, 2017 and July 25, 2017 letters are attached as Exhibit F. 
31 A true and correct copy of the July 26, 2017 Hollman letter is attached as Exhibit G.   
32 MTQ Stevens, ¶6 
33 A true and correct copy of the Second Amended Objections and Responses to Subpoena is attached as Schedule 1. 
A first Amended Response and Objections, etc., was previously served on DAC after the Motion to Amend was 
filed.   
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E. DAC is Using the Subpoena to Harass Lumesis and Obtain its Trade Secrets 

Undaunted by the restrictions of the Federal Rules of Civil Procedure 26(b)(1) and 

45(d)(1), DAC believes it has the right to obtain wholesale and unfettered discovery of Lumesis 

simply because Lumesis hired an ex-employee of DAC, whom DAC alleges, on sheer 

speculation and absolutely no evidence whatsoever, to have misappropriated unidentified, and 

likely non-existent, DAC Documents containing alleged DAC Trade Secrets. DAC served a Rule 

45 third party discovery subpoena on Lumesis, then immediately moved to add Lumesis as a 

party. At the same time, DAC’s counsel taunts Lumesis that he has access to Lumesis’ highly 

confidential and proprietary Underwriter Platform, as well as possession of documents 

containing Lumesis Trade Secrets. When asked to provide information about such possession, 

DAC’s counsel Hollman refused, responding that, as a third party, Lumesis is unable to take 

discovery of DAC.34  

 This Court should be appalled by the tactics of DAC and its counsel. Lumesis requests 

this Court quash the Subpoena, issue a protective order, and award Lumesis its attorneys’ fees 

and costs incurred in connection with this Motion.  

II. MEMORANDUM 

 The Subpoena Requests go far beyond the scope of the claims in the Complaint. They 

clearly violate the limitations of Rule 45’s protections afforded non-parties as well as Rule 

26(b)(1)’s limits on “reasonable” discovery  which allows a party to obtain discovery of “non-

privileged matter ... relevant to any party’s claim ... and proportional to the needs of the case … 

considering the importance of the issues … access to relevant information … parties’ resources 

                                                
34 This refusal was notwithstanding that Lumesis voluntarily gave DAC a document that was irrelevant to the 
underlying litigation and which it was under no obligation whatsoever to even disclose to DAC.  
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… importance of the discovery in resolving the issues … and whether the burden or expense 

…outweighs the likely benefit”.  

 Lumesis has already provided DAC with all of the information it has with respect to 

Pendolino’s use of his Lumesis-supplied computer, including his access to the Lumesis internal 

computer cloud network (“Lumesis Network”) and the internet. Lumesis interviewed its 

employees, determined none of them had obtained any DAC information from Pendolino, and so 

advised DAC.  

 Most of the Requests35 ask for documents, information and materials related to any DAC 

document in either the computer issued by Lumesis to Pendolino or in any Lumesis computer or 

device that may somehow have touched any DAC Document in some direct or indirect way, 

assuming there was such a document. Many of them overlap or ask for the same things in 

different ways. To that end, they are unreasonably cumulative and duplicative, irrelevant to the 

underlying litigation, unduly burdensome and inconvenient to Lumesis. Fed. R. Civ. P. 

26(b)(2)(C)(i). Many others of the Requests demand wholesale production of entire computer 

files and internal systems, internet and network interfaces, cloud storage, and forensic images of 

the computers and computing devices – including the personal devices – of every Lumesis 

employee, in violation of Fed. R. Civ. P. 26(b)(1), 26(b)(2)(B), and 26(b)(2)(C)(i) and (iii). 

 Rule 45 provides that a court must quash or modify a subpoena that “requires disclosure 

of privileged or other protected matter” or “subjects a party to undue burden” and may quash or 

modify a subpoena if it requires “disclosing a trade secret or other confidential research, 

                                                
35 Lumesis objects to 17 of 19 requests, as well as most of the definitions. In lieu of reciting them all individually in 
this Motion, which would leave little room for legal argument, Lumesis respectfully refers the Court to the attached 
Second Amended Responses and Objections to Subpoena (Sched. 1), which sets out all Requests and Objections in 
detail. Only two of the Requests are even remotely relevant to the claims brought by Plaintiff against Pendolino in 
the litigation, namely those seeking documents relating to Lumesis’ offers of employment to Pendolino. 
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development, or commercial information.” McKinnon v. Dollar Thrifty Auto. Grp., Inc., 2015 

WL 3484695, *2 (M.D. Fla. June 2, 2015) (citation and quotation omitted). “Courts must also 

consider the status of a witness as a non-party when determining the degree of burden; the status 

of the person as a non-party is a factor often weighing against disclosure.” Schaaf v. SmithKline 

Beecham Corp., 2006 WL 2246146, at *2 (M.D. Fla. Aug. 4, 2006). Fed.R.Civ.P. 

45(d)(3)(A)(iii)–(iv), (B)(i). A court may issue a protective order for “good cause” to “protect a 

party or person from annoyance, embarrassment, oppression, or undue burden or expense” by, 

among other things, “forbidding inquiry into certain matters, or limiting the scope of disclosure 

or discovery to certain matters.” Fed. R. Civ. P. 26(c)(1)(D).  

 Fed. R. Civ. P. 45(d)(1) provides that “[a] party or attorney responsible for issuing and 

serving a subpoena must take reasonable steps to avoid imposing undue burden or expense on a 

person subject to the subpoena.  While the burden of proof in demonstrating that compliance 

with a subpoena presents an undue burden lies with the party opposing the subpoena, the party 

seeking to enforce a subpoena bears the burden of demonstrating that the request is relevant. 

Fadalla v.Life Auto. Prods., Inc., 258 F.R.D. 501, 504 (M.D. Fla. 2007) (citations omitted); 

Connectus LLC v. Ampush Media, Inc., 2017 WL 385758, *2 (M.D. Fla Jan. 27, 2017).    

 In order to determine whether a subpoena imposes an undue burden, the Court must 

balance the requesting party’s need for the discovery against the burden imposed upon the 

subpoenaed party. Id. (citations omitted). In doing so, courts generally consider six factors: (1) 

the relevance of the information requested; (2) the need of the requesting party for its production; 

(3) the breadth of the request for production; (4) the time period covered by the subpoena; (5) the 

particularity with which the subpoena describes the requested production; and (6) the burden 

Case 6:17-cv-00072-CEM-TBS   Document 67   Filed 08/22/17   Page 10 of 26 PageID 622

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR45&originatingDoc=I7d60c6c055fd11e68a49905015f0787e&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014250444&pubNum=0000344&originatingDoc=I7d60c6c055fd11e68a49905015f0787e&refType=RP&fi=co_pp_sp_344_504&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_344_504


11 
112636461.1 

imposed on the subpoenaed party. Id.; Schaaf v. SmithKline Beecham Corp., 2006 WL 2246146, 

*2. Each of these factors weighs heavily in favor of quashing the Subpoena.  

 Lumesis, having undertaken a reasonable and relevant forensic examination of 

Pendolino’s computer, has already shown that it does not possess any DAC document Pendolino 

allegedly downloaded from DAC’s shared drive. Lumesis also offered to undertake yet another 

search of its own systems using MD5 hash values for any and all of the allegedly 

misappropriated documents. Responding in full to the Subpoena would require Lumesis to 

retain a forensic computer and e-Discovery firm, whose estimated time and fees are at least 150-

200 hours, at a cost of at least $75,000 just for Data Collection and Data Processing, not 

including fees for forensic and legal review, analysis, collation, and actually production of the 

documents and information.36  

 First and foremost, any document or information relevant to the misappropriation of the 

DAC Documents and DAC Trade Secrets is known to, or in the possession, custody or control of 

Pendolino.  In the first instance, a party’s failure to first seek the subpoenaed documents from a 

party to the case also weighs against requiring production from the non-party. See Fed. R. Civ. P. 

26(b)(2)(C)(ii); Maxwell v. Health Ctr. of Lake City, Inc., 2006 WL 1627020, *2 (M.D. Fla. June 

6, 2006) (“[S]ince this matter concerns non-parties, the Court should also consider ... whether 

[Defendant] can obtain the information it requests from another source.”). Pendolino is a party to 

the underlying action. He (presumably) has possession of the infamous USB drive allegedly 

containing the supposedly purloined DAC Documents. DAC clearly has a better and more direct 

source for obtaining the information and documents it seeks.   

                                                
36 Declaration of Michael D. Sarlo (“Decl. Sarlo”), ¶11, attached as Exhibit H 
 

Case 6:17-cv-00072-CEM-TBS   Document 67   Filed 08/22/17   Page 11 of 26 PageID 623

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009681384&pubNum=0000999&originatingDoc=I7d60c6c055fd11e68a49905015f0787e&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009681384&pubNum=0000999&originatingDoc=I7d60c6c055fd11e68a49905015f0787e&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009681384&pubNum=0000999&originatingDoc=I7d60c6c055fd11e68a49905015f0787e&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009681384&pubNum=0000999&originatingDoc=I7d60c6c055fd11e68a49905015f0787e&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009681384&pubNum=0000999&originatingDoc=I7d60c6c055fd11e68a49905015f0787e&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)


12 
112636461.1 

  More importantly, Lumesis has already demonstrated that Pendolino has not downloaded 

to his Lumesis computer, or transferred to Lumesis in any manner, any allegedly 

misappropriated DAC Documents and DAC Trade Secrets.  Lumesis even went further and 

offered to conduct a search of its computers for any specific document DAC contends Pendolino 

improperly accessed. DAC refused the offer, stating that “we cannot know without additional 

discovery what particular DAC information has been misappropriated.” Indeed, DAC admits it 

has no idea what it is looking for. It does not know what, if any, “particular DAC information 

has been misappropriated.” Yet it not only wants unlimited access to all of Lumesis’ computers, 

systems, and devices, it actually believes this is a reasonable request.  

 DAC is unable to identify anything it alleges was misappropriated. Pure speculation is 

insufficient to support its Complaint; it should certainly be insufficient to support a non-party 

Subpoena of this breathtaking scope. 

 Rule 26 allows for very broad discovery, but it is not an unlimited license for a fishing 

expedition. Smith v. Pefanis, 2008 WL 11333335 (N.D. Ga. Oct. 30, 2008); See Dellacasa, LLC 

v. John Moriarty & Assoc. of Fla., Inc., 2007 WL 4117261, *2 (S.D. Fla. Nov. 16, 2007) quoting 

Collens v. City of N.Y., 222 F.R.D. 249, 253 (S.D.N.Y. 2004) (“courts should not grant discovery 

requests based on pure speculation that amount to nothing more than a ‘fishing expedition’ into 

actions ...  not related to the alleged claims or defenses.”). Lumesis is not a party to the litigation. 

DAC cannot simply use the power of the Subpoena to unilaterally treasure hunt through Lumesis 

Information, wholly unrelated to the claims of the litigation. 

 Nonetheless, if the Court denies the Motion to Quash and modifies the Subpoena, the 

Court should issue a protective order barring DAC from any discovery of the Lumesis 

Information not wholly relevant and necessary to the underlying litigation without an order of 
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this Court, and without appropriate confidentiality provisions in place, and DAC should be 

required to pay the reasonable costs of producing all information requested in the modified 

subpoena. Finally, Lumesis is entitled to recover its reasonable attorneys’ fees as set forth in Fed. 

R. Civ. P. 45(d)(l). 

1.   THE SUBPOENA CAUSES UNDUE BURDEN, REQUIRES THE 
 DISCLOSURE OF HIGHLY CONFIDENTIAL INFORMATION AND 
 TRADE SECRETS, AND  SEEKS INFORMATION NOT REASONABLY 
 NECESSARY OR RELEVANT TO THE LITIGATION 
 

In brief, the Subpoena is a poorly disguised attempt by DAC to use its claims against 

Pendolino to bully its way into the Lumesis’ proprietary Underwriter Platform. The Subpoena 

broadly seeks vaguely described information and data, material completely irrelevant to the 

claims in the Complaint, and unfettered access to Lumesis’ internal computer systems, network, 

and the Underwriter Platform.  

To begin with, the Subpoena definitions themselves are incredibly broad and all 

encompassing, making the already broad requests that much more burdensome.  

The terms “You” and “Your” include “Lumesis, its … agents, attorneys, representatives, 

and any and all other persons and/or entities acting on its behalf.” The terms “agents”, 

“representatives”, and “any and all other persons and/or entities acting on its behalf” are 

unlimited by definition and therefore far too broad; the term “attorneys” automatically incurs 

“work product” and attorney client privilege”. The term “Pendolino” includes the undefined and 

unlimited “anyone acting on his behalf.” Only Pendolino is employed by Lumesis; Lumesis has, 

and would have, no knowledge of anyone acting on his behalf. The definition of “Documents” 

consists of 209 words on 19 lines.  

The definition of “DAC Documents” includes nothing that defines or describes with any 

particularity, let alone reasonable particularity, what a DAC Document is, looks like, contains, 
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does, etc., or even limits “DAC Documents” to those supposedly misappropriated by Pendolino 

as set forth in the Complaint.  Not only does the definition not specifically qualify, quantify, 

describe or limit the term, it includes “any Documents ever belonging to DAC”, clearly violating 

Fed. R. Civ. P 26(b)(1) in terms of breadth, relevance, undue burden and expense.  

Additionally, the time period is defined as October 5, 2016 to the present. Pendolino did 

not commence his employment with Lumesis until November 28, 2016. Therefore, any Requests 

requiring documents from Lumesis prior to that date are outside the scope of Fed. R. Civ. P. 

26(b) and irrelevant to any claim made by DAC against Pendolino in the litigation. 

A. Requests 1-5, 7, and 18 Are Outside the Scope of FED. R. CIV. P. 26(b), Duplicative 
of Already Produced Information, Require Disclosure of Irrelevant, Highly 
Confidential Information and Trade Secrets, Request Information Not Readily 
Accessible, and  Subject Lumesis  to Undue Burden and Costs   

 
 Requests 1-5, 7 and 18 all require information, documents and data from or relating to the  
 
computer provided by Lumesis to Pendolino, as shown by the below compilation: 
 

The Windows System and User Registries, including information 
sufficient to show all data related to installed software, and 
external hardware devices; the Master File Table (including 
Filename, File Path, Last Modified, Last Accessed, Created and 
Entry Modified date and time stamps) including information 
sufficient to identify the complete file structure and distinct 
folders; the Internet History and temporary file cache files, 
including information disclosing the Internet History activity; file 
listing of all Cloud Storage (including Drop box, OneDrive, 
Google Drive) files, including information disclosing the Internet 
History; all link files (.LNK) and Jump List entries, sufficient to 
show the usage of relevant files, regardless of where those files 
were stored; all computer artifacts sufficient to show whether any 
DAC Documents, data or information has resided on, has been 
transmitted to or from, has been stored for any period of time on or 
in, or has been deleted; all Documents or information relating to 
DAC resulting from a search of the Outlook account using 7 
search terms. 
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 Only Requests 7 and 18 even mention DAC. Lumesis has already done a complete 

forensic examination of Pendolino’s computer. Absolutely no DAC Documents, information, or 

data were found.  Lumesis’ examination apparently wasn’t sufficient for DAC, who now calls for 

the absurdly broad production of all computer files, cloud storage, caches, information, and 

undefined “computer artifacts” from the sole Lumesis computer used by Pendolino.  

 None of the Requests are limited to locating specific DAC documents containing DAC 

Trade Secrets. The documents and information requested contain Lumesis Information and 

Lumesis Trade Secrets37 that are completely irrelevant to this action, and unnecessary to DAC’s 

discovery.  The disclosure of such Lumesis Information and Lumesis Trade Secrets to DAC, a 

major Lumesis competitor, would put Lumesis at a distinct competitive disadvantage38 especially 

where, as here, such disclosure is completely unwarranted. Additionally, the information sought, 

aside from its irrelevancy, is not easily or readily accessible.  

 Windows Registry data showing software installation and usage details on 

Pendolino’s Lumesis computer is not going to produce any information regarding the USB 

drive other than to confirm what the previous forensic examination showed – that the USB 

drive was never used with nor attached to it.39 It will only produce information wholly 

irrelevant to the litigation and thus a large and unnecessary expense for Lumesis.40 

Similarly, the collection and production of the requested internet related files, as well as of 

the deleted files, would require dozens of hours (at a minimum) of intensive forensic 

analysis and interpretation.41 Internet history retains certain aspects of the Windows 

operating system, such as folders and files last accessed, which would result in an improper 

                                                
37 MTQ Stevens, ¶6 
38 MTQ Stevens, ¶21 
39 Decl. Sarlo,¶15 
40 Id.  
41 Id.  
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disclosure of, inter alia, file names and internet links, none of which would have to do with 

the underlying litigation.  

 DAC also seeks “all computer artifacts” that essentially reference “DAC Documents, data 

or information”. “Computer artifacts” is an undefined term that is not identified with any 

reasonable particularity (or any particularity for that matter) and cannot reasonably be complied 

with absent an appropriate definition.42 Coupled with the undefined “DAC Document”, there is 

nothing to enable Lumesis to know what it is looking for or where it is supposed to look for it.  

 Finally, to the extent Request 18 includes the search terms for Stifel, McPike (an 

employee of Stifel), or Raymond James, Pendolino is not subject to a non-compete agreement,43 

and Lumesis is free to compete with DAC for clients. Lumesis already conducted a search of 

Pendolino’s Lumesis Outlook account “Sent” file using the terms DAC, digital assurance, 

summary, and client, and found nothing relevant to the litigation.44  Searching the “InBox” for 

those terms is duplicative and cumulative of work already done, since the forensic examination 

of Pendolino’s computer by Longson, and the thorough review of Pendolino’s working files and 

interfaces with the Lumesis cloud network by Stevens, showed no DAC documents whatsoever. 

If Pendolino had received any such documents or information, they would have been found on 

his computer or he would have sent them onward to someone else, in which case they would 

have shown up in the “Sent” file. 

Pursuant to the Civil Procedure Discovery Handbook of the Middle District of Florida:  

“Inspection of an opponent’s computer system is the exception, not 
the rule and the creation of forensic image backups of computers 
should only be sought in exceptional circumstances which warrant 
the burden and cost. A request to image an opponent’s computer 
should include a proposal for the protection of privacy rights, 

                                                
42 Id. . 
43 Decl. Pendolino, ¶5 
44 Decl. Stevens, ¶¶7, 8 
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protection of privileged information, and the need to separate out 
and ignore non-relevant information.”45   
 

 DAC cannot show – let alone prove – that a single one of its unidentified “DAC Trade 

Secrets” was misappropriated. These Requests can hardly rise to the definition of “exceptional 

circumstances” as required by the Middle District; they are nothing more than an ill-disguised 

fishing expedition, a wholly unwarranted, unnecessary intrusion designed solely to annoy and 

harass Lumesis, especially in light of the independent investigations already conducted by 

Lumesis, and its attempt to be accommodating by proffering a far more reasonable and logical 

search methodology. 

 Lumesis’ burden far outweighs any likely benefit to DAC. 

B. Requests 6, and 14 - 16 Require Disclosure of Material Outside the Scope of FED. R. 
CIV. P. 26(b)(1), Require Disclosure of Highly Confidential Information and Trade 
Secrets, Invade the Privacy of Lumesis Personnel, Are Duplicative, Subject Lumesis 
to Undue Burden and Costs, and are not Readily Accessible 

 
 Requests 6 and 14-16 all require information, documents and data from Lumesis, as 

shown by the below compilation: 

Each DAC Document or information that resided on, or was 
transferred to, or was stored for any period of time on or in any 
computer hard drive, recycle bin, email system, database, shared 
network drive, cloud network interface, storage provider, 
electronic interface or other storage medium to which Pendolino or 
Lumesis had access; forensic images of any cell phone, tablet, 
physical storage device, or device or program used to access cloud 
storage, that was used to copy, download, transmit, receive, open 
or store any DAC Documents; any DAC document or information 
transmitted or stored for any period of time to the Lumesis secure 
Google drive on the cloud; all Documents concerning or 
containing information created by, in any way communicated or 
disseminated by, or ever belonging to, DAC. 

 
 All of the Requests are incredibly broad, redundant, irrelevant, and extremely 

unreasonable. None of these Requests are remotely relevant to the underlying litigation nor 
                                                
45Civil Procedure Discovery Handbook of the Middle District of Florida, p. 26  
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necessary for DAC’s case against Pendolino. Lumesis already imaged Pendolino’s computer and 

found no evidence of any DAC document or information.  Although Lumesis is not a party to 

this litigation, it voluntarily undertook a search of its own systems and identified a single DAC 

document in its possession, which it voluntarily provided to DAC. That document was received 

prior to Pendolino’s employment, was not received from Pendolino, and was not solicited from 

the third party who sent it.  

 To the extent the Requests require disclosure of information on, and forensic images of, 

Lumesis’ employees’ cell phones, tablets, or other personal devices, these requests would 

necessarily disclose the personal and private information of those employees, constituting a gross 

invasion of their privacy under the Florida Constitution46 and relevant state and common law. 

Additionally, to the extent that any such employee device was not provided by Lumesis to the 

employee, it is privately owned by a third party, and Lumesis has no ownership rights, 

possession, custody, or control over it, and no right or ability to produce it. The Subpoena does 

not extend to Lumesis employees in their personal and private lives. 

For Lumesis to also have to provide a forensic image of its employees’ computers that 

received and forwarded the one email is absurd. Further, the email was received from a third 

party over whose computer systems Lumesis has no possession or control.  

The sheer breadth of the requests would necessarily require the search of each computer 

and computing device of each Lumesis employee, across multiple platforms, including the main 

Lumesis Network, the Lumesis cloud storage networks, the Lumesis Outlook server, etc., just to 

determine if any unidentified, unknown DAC Documents even exist.47 And then, even assuming 

any such DAC Documents are found, which is wholly unlikely given the investigations already 

                                                
46 See Art. I, § 23, Fla. Const 
47 Decl. Sarlo, ¶15 
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undertaken by Lumesis, the production of the document itself is not sufficient for DAC – DAC 

also requires a complete forensic image of every computer, cell phone, hard drive, network 

system, storage system, or other computing device(s) which ever even remotely had any 

connection with such document. The potential time and cost of doing so would impose an 

extremely high burden and cost on Lumesis. It is entirely possible that such an undertaking 

would require in excess of 20 hours per source or device. The fees for Data Collection and Data 

Processing of Request 6 alone could be upwards of $35,000.48 

A DAC document that has been sent by email to Lumesis, and which has already been 

turned over to DAC, would reside on the Lumesis Network email server, but would be viewable 

by the addressee(s) on any device used to access that account (desktop computers, laptops, cell 

phones, iPads, etc.). The Requests are so broad that for one email, at a bare minimum, Lumesis’ 

entire email server and every such device would be required to be forensically imaged and 

produced.49  

Requesting forensic images of each device of each addressee, as well as Lumesis’ 

network server, cloud storage, email server, etc., is simply irrational.  

 Providing forensic images of all of these devices would require, inter alia, disclosure of 

Lumesis Information and Lumesis Trade Secrets and invade the privacy of Lumesis 

employees.50  

 As noted previously, the Civil Procedure Discovery Handbook of the Middle  District of   
 
Florida states:  

“Inspection of an opponent’s computer system is the 
exception, not the rule and the creation of forensic image 
backups of computers should only be sought in exceptional 
circumstances which warrant the burden and cost.” 

                                                
48 Decl. Sarlo, ¶15 
49 MTQ Stevens, ¶19  
50Id.  
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 DAC cannot possibly show exceptional circumstances warranting such blatant intrusion 

into Lumesis’ computer system and networks, Lumesis employees’ privacy, and the imposition 

of such extreme burden and cost to Lumesis. DAC is seeking materials that are far outside the 

scope of discovery, not relevant to the claims of the Complaint, wholly disproportional to the 

needs of the case, and wholly in violation of  Fed. R. Civ. P.  26(b)(1) and 45.   

C. Requests 8, 12, and 19 Require Disclosure of Material Outside the Scope of Fed. R.
 Civ. P 26(b)(1), Require Disclosure of Highly Confidential Information and Trade 
 Secrets, are Overly Broad, and Irrelevant to the Claims in the Litigation  
 
 These requests go above and beyond the claims against Pendolino for  

misappropriation of the unidentified DAC Trade Secrets, and violate Fed. R. Civ. P. 26(b)(1). 

Further, none of the Requests are limited to the term of Pendolino’s employment with 

Lumesis.  

All Documents that constitute, reflect or relate to communications 
between Pendolino and Stifel or any person or entity acting for 
Stifel, including Mary McPike; any DAC client or client list 
disclosed to or discussed with Lumesis by Pendolino; and 
communications between Pendolino or Lumesis and  U.S. Bank 
from October 1, 2016 through November 30, 2016. 

 
 There are no claims in the Complaint regarding Lumesis and its clients or potential 

clients, and therefore these Requests are irrelevant and unnecessary. Pendolino is not subject 

to either a non-competition or a non-solicitation agreement with DAC, and therefore 

discussions between Pendolino and Lumesis, if any, regarding any alleged clients of DAC are 

wholly without relevance to the litigation.  Nor is Lumesis in any way prohibited from 

competing with DAC for the same clients.  Regardless,  DAC’s client information is a matter 

of public knowledge in the industry, available on DAC’s own website, www.dacbond.com.51 

 
                                                
51 Decl. Pendolino, ¶10, and Doc. 44-1, Exh. 1 thereto. 
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D. Request 9 Is Unduly Burdensome, Too Vague, and Unnecessarily Calls for the 
 Disclosure of Information Outside the Scope of  Fed. R. Civ. P. 26(b)(1) 

 
All Documents concerning efforts by Pendolino or Lumesis to 
develop a Summary Findings Page or other record that serves the 
same or an equivalent function or object as the DAC Summary 
Findings Page. 
 

 The Bienstock, Stevens, and Longson Declarations make clear that Pendolino had no 

DAC documents or information on his Lumesis computer or in any of the Lumesis networks, 

servers, or storage devices, and that he had not provided any Lumesis employee with any DAC 

information or documents. Pendolino did not provide Lumesis with any information regarding 

the “Summary Page”. Regardless, Pendolino has no involvement in the development of the 

Lumesis Underwriter Platform or any other Lumesis technology. 

 Lumesis is not a party to the litigation. To the extent this Request applies only to 

Lumesis, the Request seeks documents and information requiring disclosure of Lumesis Trade 

Secrets, including the highly confidential research and development efforts of one of DAC’s 

direct competitors.52 DAC has previously been advised that the Underwriter Platform was 

developed and introduced long prior to Pendolino’s employment. Lumesis, just like any other 

technology company,  is constantly tweaking, revising, fixing, and upgrading its technology. 

Pendolino has no input into it, nor has any DAC document or information been used in the 

creation and development of any such tweak, revision, fix or upgrade. Such Request is thus 

unduly burdensome, outside the scope of Fed. R. Civ. P. 26(b)(1), and wholly irrelevant to the 

claims made against Pendolino in the litigation. 

E.  Request 13 Requires Disclosure of Material Outside the Scope of FED. R. CIV. P. 
26(b)(1) and Disclosure of Highly Confidential Information and Trade Secrets, is 
Overly Broad, and Irrelevant to the Claims in the Litigation  

 

                                                
52 MTQ Stevens, ¶20 
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All Documents that constitute, reflect or relate to any policy or 
practice of Lumesis pertaining to or governing use by Lumesis 
employees of any computer issued to such employee by Lumesis or 
governing use or access to any Lumesis email system, database, 
shared network drive, cloud network interface, storage provider, 
electronic interface or storage medium to which Pendolino had 
access. 

 
 Request 13 is simply irrelevant to any of the claims in the litigation. Lumesis internal 

business policies, including its employee policies and guidelines, are Lumesis Information and  

Lumesis Trade Secrets,53 are neither relevant nor reasonably necessary to DAC’s claims against 

Pendolino.   

F.  Request 17 Requires Disclosure of Material Outside the Scope of FED. R. CIV. 
 P. 26(b)(1), Requires Disclosure of Highly Confidential Information and Trade 
 Secrets, is Overly Broad, and Irrelevant to the Claims in the Litigation  

 
All Documents concerning the use, transfer, communication, 
deletion or destruction of any Documents covered by this 
Subpoena. 

 
 Lumesis submits that this “catch-all” Request is absurdly overbroad, highly ambiguous,  

calls for innumerable documents well outside the scope of Fed. R. Civ. P. 26(b)(1), not 

reasonably defined, and consists of nothing more than circular reasoning. Requiring “all 

documents concerning all documents covered by the Subpoena” begs the question of whether 

Lumesis is then required to produce “all documents concerning” “all documents concerning all 

documents covered by the Subpoena,” ad infinitum.  

2. LUMESIS IS ENTITLED TO ITS ATTORNEYS’ FEES INCURRED IN 
 BRINGING THIS MOTION 
 
 The DAC Subpoena undoubtedly imposes an undue burden on Lumesis, and compliance 

would not only unduly burden it, but require it to disclose the Lumesis Information, including 

invaluable Lumesis Trade Secrets, to a direct competitor.  

                                                
53 Id., ¶6 
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 Rule 45(c)(3) requires the court to modify or quash a subpoena that imposes an undue 

burden on the recipient. Huntair, Inc. v. Climatecraft, Inc., 254 F.R.D. 677, 679 (N.D. OK. 

2008). Rule 45(c)(1) requires the attorney issuing the subpoena to take reasonable steps to avoid 

imposing undue burden or expense on the person subject to the subpoena, and directs that the 

court “shall enforce this duty” and impose an appropriate sanction--which may include lost 

earnings and reasonable attorney’s fees--on a party or attorney who fails to comply. That 

language suggests that “this duty” owed to non-parties is in addition to those imposed by either 

Rule 11 or Rule 26. Id.  

 The test is whether there has been a breach of counsel’s duty to take reasonable steps to 

avoid imposing undue burden or expense upon the person subject to the subpoena. Id.; Builders 

Ass'n of Greater Chicago v. City of Chicago, 2002 WL 1008455, *3 (N.D. Ill. May 13, 2002). 

And, if so, then “[A]n award of reasonable attorneys’ fees may be the appropriate measure of 

sanction for violation of Rule 45.” Huntair, Inc. v. Climatecraft, Inc., 254 F.R.D. 679. See 

McMullen v. GEICO Indem. Co., 2015 WL 2226537, *8 (S.D. Fla. May 13, 2015) (where 

discovering party imposes undue burden court “must impose an appropriate sanction” which may 

include “a reasonable fee to cover the movants’ expenses in connection with their motions”); 

United Techs. Corp. v. Mazer, 2007 WL 788877, *5 (S.D. Fla. Mar. 14, 2007) (“As the subpoena 

imposes an undue burden, [the respondent] shall be entitled to receive its reasonable attorneys” 

fees in incurred in responding to the subpoena ....”). 

 There can be no question that neither DAC nor its attorneys took reasonable steps to 

avoid imposing an undue burden and expense on Lumesis and, in fact, did exactly the opposite. 

Lumesis is clearly entitled to its attorneys’ fees. 
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3. LUMESIS IS ENTITLED TO A PROTECTIVE ORDER 
 
 Under Rule 26(c)(1), “[a] party or any person from whom discovery is sought may move 

for a protective order ... to protect a party or person from annoyance, embarrassment, oppression 

or undue burden or expense.” Fed. R. Civ. P. 26(c)(1). For good cause, a court may issue a 

protective order providing a variety of remedies, such as precluding the discovery altogether. 

Fed. R. Civ. P. 26(c) (1)(A)-(B). The party seeking a protective order must demonstrate “ ‘good 

cause’ for the protection sought.” O'Boyle v. Sweetapple, 2016 WL 492655, *4 (S.D. Fla Feb 8, 

2016); Wrangen v. Pennsylvania Lumbermans Mut. Ins. Co., 593 F.Supp.2d 1273, 1277 

(S.D.Fla. 2008). “‘Good cause’ has been defined as a ‘sound basis or legitimate need to take 

judicial action.’” Id. (quoting In re Alexander Grant & Co. Litig., 820 F.2d 352, 356 (11th Cir. 

1987)). “The party requesting a protective order must make a specific demonstration of facts in 

support of the request. A court must then balance the competing factors involved in determining 

whether good cause has been shown.” Id. The court may grant a party’s request for a protective 

order if a subpoena served on a third party requests irrelevant information. O'Boyle v. 

Sweetapple, 2016 WL 492655, *4; Auto–Owners Ins. Co. v. Southeast Floating Dock, Inc., 231 

F.R.D. 426, 429 (M.D. Fla. Sept. 28, 2005).  

 The Subpoena is rife with Requests seeking Lumesis Information, Lumesis Trade 

Secrets, documents, computer images, and files irrelevant to the claims in the litigation. DAC 

admits it does not know whether Pendolino actually misappropriated any DAC Documents, let 

alone any DAC Trade Secrets. It should not be allowed to have unbounded access to the Lumesis 

Information and Lumesis Trade Secrets when Lumesis has advised DAC under oath that it has 

no DAC Documents, and DAC has no idea what it is even looking for. 
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 A protective order is clearly warranted to prevent DAC from continuing its wholly 

unnecessary harassment, intrusion, and imposition on Lumesis of such extensive undue burden 

and expense. Id.; Fed. R. Civ. P. 26(b)(1), 45(d)(3)(A)(iv). 

 If ever a situation called for a protective order, this is it. DAC should be prohibited from 

requesting or otherwise discovering any of the Lumesis Information throughout the life of this 

litigation without a court order, whether or not Lumesis is added as a party, and then only to the 

extent that DAC specifically defines and describes precisely what relevant documents and 

information it is seeking. 

4. ALTERNATIVELY, THE SUBPOENA SHOULD BE NARROWLY MODIFIED 
 IN SCOPE AND LUMESIS BE GRANTED A PROTECTIVE ORDER  
 
 In the event the Court does not quash the Subpoena in its entirety, the Subpoena should 

be modified, substantially narrowed in scope to exclude irrelevancy, redundancy, and 

unreasonableness, and DAC should be required to identify with particularity the specific DAC 

Documents it seeks from Lumesis. DAC should not be allowed to obtain forensic images of any 

computer devices of any nature other than by order from this Court, and then only for good cause 

shown. Lumesis should be given an appropriate amount of time to respond to the modified 

Subpoena, and be compensated for the costs of complying with same. See Cantaline v. Raymark 

Indus., Inc., 103 F.R.D. 447, 450 (S.D. Fla. 1984) (“[T]he court should require the discovering 

party to advance costs to the non-party [for complying with a subpoena] unless the discovering 

party can demonstrate that the sum sought by the non-party is unreasonable.”). 

      
 
 

## 
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Respectfully submitted August  22, 2017. 
 
 
By:   s/Jill Sarnoff Riola 
 Jill Sarnoff Riola 
 FL Bar 432393 
 Daniel C. Johnson 
 FL Bar 522880 
 Carlton Fields Jorden Burt, P.A. 
 450 S. Orange Ave. 
 Orlando, FL 32801 
 T: 407-849-0300 
 F: 407-648-9099 
 jriola@carltonfields.com 
 djohnson@carltonfields.com 
 Counsel for Non-Party Lumesis, Inc. 
 
 
 

CERTIFICATE OF CONFERRAL 
 

The undersigned certifies that on August 22, 2017, I conferred with Steven Hollman, counsel for 
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