
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.: 1:12-CV-20477/DIMITROULEAS/SNOW

AT LAW AND IN ADMIRALTY

FRANCES FELICIA

Plaintiff,
v.

CELEBRITY CRUISES, INC.

Defendant(s)
________________________/

PLAINTIFF’S MOTION TO COMPEL BETTER REPONSES TO
REQUEST FOR PRODUCTION TO DEFENDANT

CELEBRITY CRUISES, INC.
RE: INJURY INVESTIGATION POLICIES AND PROCEDURES

AND
MEMORANDUM OF LAW IN SUPPORT THEREOF

Comes now the Plaintiff, Frances Felicia (“Felicia”) by and through her undersigned

counsel and moves to compel a better response to request for production to Celebrity Cruises,

Inc. RE: injury investigation policies and procedures with service date of August 1, 2012, and in

support thereof states as follows:

A. BACKGROUND

Felicia was a passenger onboard a Celebrity Cruises’ vessel enjoying her cruise when she

slipped and fell in the onboard Island Café resulting in an injury to her knee. As a result of

complications of that injury, she underwent a total knee replacement. Felicia alleges an

unreasonably dangerous condition existed in the Island Café on the floor which caused her to slip

and fall and sustain injuries. In order to discover information reasonably related to the pleading

Case 1:12-cv-20477-WPD   Document 49   Entered on FLSD Docket 09/26/2012   Page 1 of 19



CASE NO.: 1:12-CV-20477/DIMITROULEAS/SNOW

2

allegations of an unreasonably dangerous condition and a failure to warn of that condition,

Felicia propounded written production requests to Celebrity Cruises. Following the pre-filing

conference, Celebrity elected to maintain objections to certain production requests.

Attached as Exhibit “A” is plaintiff’s request for production and at Exhibit “B”

defendant’s response. Out of the total 14 production requests, the defendant objected to all of

them. With respect to item #13, at the pre-filing conference, the parties agreed that the response

would constitute the required “privilege log” since the response indicates a

“statement/description of investigation” was made by a chief safety officer which is considered

work-product material. Therefore, at issue are objections to all requests other than #13.

The context of the production request with respect to “injury investigation policies and

procedures” has arisen as a result of certain responses to initial written discovery which indicated

that a photograph of the area where the incident took place was taken as part of the defendant’s

investigation of the incident (see answer to plaintiff’s interrogatories of April 30, 2012, answer to

interrogatory #7 – Exhibit “C”). Subsequent to that interrogatory answer being served, the

defendant has advised the plaintiff that the photograph does not exist. There was no indication

of whether any videotaped imaging exists in the response to the interrogatory.

It is also well known that the cruise lines in general have numerous surveillance video

cameras throughout their vessels. The defendant has indicated it has no video of the actual

incident. While there may not be video in existence at the time the request for production was

served, there may have been video imaging in existence close to the time of the incident that no

longer exists.

In order to determine the nature of the defendant’s efforts at investigating passenger

injury incidents, Felicia served her request to produce regarding the policies and procedures or
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incident investigation. The response of the defendant was to issue blanket objections based on

relevance among others. The following are the particular requests.

B. FORMAT REQUIRED BY LOCAL RULES 16.1 AND 26.1

1. REQUEST FOR PRODUCTION OF AUGUST 1, 2012 NO. 1

Celebrity has objected to this request in its response to Plaintiff’s Request for Production
of August 1, 2012. The request and objection are as follows.

a. Request for Production No. 1

Information regarding injury investigation and reporting found in the QESMS
Manual / Database.

b. Response of Defendant

Objected to on the basis that this request is overbroad,
burdensome, harassing, ambiguous, vague, insufficiently limited in scope of
timeframe and subject matter inquiry, and extends to matters which are
immaterial and irrelevant to the subject cause. Defendant's post-incident
investigation of Plaintiffs incident is irrelevant to the ultimate issues in the case:
whether Defendant exercised reasonable care under the circumstances and
whether Defendant was on notice of dangerous condition alleged by Plaintiff. See
Baker v. Carnival Corp., 2006 U.S. Dist. LEXIS 85114, *10 (S.D. Fla. 2006);
York v. Commodore Cruise Line, Ltd, 863 F. Supp. 159, 164 (S.D. N.Y. 1994);
Jaffess v. Home Lines, Inc., 1988 U.S. Dist. LEXIS 3481 (S.D. N.Y. 1988).
Moreover, the incident alleged occurred in April 2011. It is also unclear which
specific documents Plaintiff is requesting. Plaintiffs request is not reasonably
calculated to lead to the discovery of admissible evidence, and is not pertinent to
any allegation alleged in Plaintiff's Complaint.

c. Specific Objections of Plaintiff to Defendant’s response and objections

The defendant’s argues that its policies and procedures for incident investigation
are irrelevant since the only issues are whether it deviated from a reasonable
standard of care and whether it was on notice of a dangerous condition.
Plaintiff’s position is that if there was a photograph taken of the area it is not
privileged material and would assist the jury in understanding the nature of the
flooring surface and whether it was unreasonably dangerous. Furthermore,
whether video imaging exists would likewise be relevant. In order to determine
the defendant’s investigation and material produced as a result of those
investigations plaintiff needs to understand the procedure of investigations and
why a photograph that was taken as part of the investigation no longer exists.
Other fact-based information may be available and may be properly requested
should Felicia understand how the incident was investigated.
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d. Grounds assigned for the objection: See 1c above.

e. Reasons assigned as supporting the motion: See 1c above.

2. REQUEST FOR PRODUCTION OF AUGUST 1, 2012 NO. 2

Celebrity has objected to this request in its response to Plaintiff’s Request for Production
of August 1, 2012. The request and objection are as follows.

a. Request for Production No. 2

Information from the Celebrity medical manual with respect to injury accidents
and their investigation, charting, documentation, and follow-up.

b. Response of Defendant

Objected to on the basis that this request is overbroad,
burdensome, harassing, ambiguous, vague, insufficiently limited in scope of
timeframe and subject matter inquiry, and extends to matters which are immaterial
and irrelevant to the subject cause. Defendant's post-incident medical investigation
of Plaintiff's incident is irrelevant to the ultimate issues in the case: whether
Defendant exercised reasonable care under the circumstances and whether
Defendant was on notice of dangerous condition alleged by Plaintiff. See Baker v.
Carnival Corp., 2006 U.S. Dist. LEXIS 85114, *10 (S.D. Fla. 2006); York v.
Commodore Cruise Line, Ltd., 863 F. Supp. 159, 164 (S.D. N.Y. 1994); Jaffess v.
Home Lines, Inc., 1988 U.S. Dist. LEXIS 3481 (S.D. N.Y. 1988). Moreover,
Plaintiff makes no allegations in her Complaint concerning post-incident medical
treatment aboard the ship. Additionally, the incident alleged occurred in April 2011.
It is also unclear which specific documents Plaintiff is requesting. Plaintiff's request
is not reasonably calculated to lead to the discovery of admissible evidence, and is
not pertinent to any allegation alleged in Plaintiff's Complaint.

c. Specific Objections of Plaintiff to Defendant’s response and objections

Counsel for Felicia has learned from other cases involving Celebrity Cruise Lines
that their “medical manual” contains information with respect to how incidents
are investigated and what information is retained and discovered. Felicia would
like to understand those directives so that she could follow-up and obtain other
information obtained pursuant to the investigation.

d. Grounds assigned for the objection: See 2c above.

e. Reasons assigned as supporting the motion: See 2c above.
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3. REQUEST FOR PRODUCTION OF AUGUST 1, 2012 NO. 3

Celebrity has objected to this request in its response to Plaintiff’s Request for Production
of August 1, 2012. The request and objection are as follows.

a. Request for Production No. 3

Copies of any material available to onboard security officers, Celebrity vessels, as
of April 25, 2011 which provide advice, recommendations, policies and
procedures, guidelines for the investigation and reporting of passenger injury
accidents.

b. Response of Defendant

Objected to on the basis that this request is overbroad,
burdensome, harassing, ambiguous, vague, insufficiently limited in scope of
timeframe and subject matter inquiry, and extends to matters which are immaterial
and irrelevant to the subject cause. Defendant's post-incident investigation of
Plaintiff's incident is irrelevant to the ultimate issues in the case: whether Defendant
exercised reasonable care under the circumstances and whether Defendant was on
notice of dangerous condition alleged by Plaintiff. See Baker v. Carnival Corp.,
2006 U.S. Dist. LEXIS 85114, *10 (S.D. Fla. 2006); York v. Commodore Cruise
Line, Ltd., 863 F. Supp. 159, 164 (S.D. N.Y. 1994); Jaffess v. Home Lines, Inc.,
1988 U.S. Dist. LEXIS 3481 (S.D. N.Y. 1988). Moreover, it is unclear which
specific documents Plaintiff is requesting. Plaintiff's request is not reasonably
calculated to lead to the discovery of admissible evidence, and is not pertinent to
any allegation alleged in Plaintiff's Complaint.

c. Specific Objections of Plaintiff to Defendant’s response and objections

This request goes to issues related to the taking of photographs, review of video
imaging that may potentially have existed of the incident in question and may
shed light on why the imaging is not available at this time, if it in fact existed.

d. Grounds assigned for the objection: See 3c above.

e. Reasons assigned as supporting the motion: See 3c above.

4. REQUEST FOR PRODUCTION OF AUGUST 1, 2012 NO. 4

Celebrity has objected to this request in its response to Plaintiff’s Request for Production

of August 1, 2012. The request and objection are as follows.

Case 1:12-cv-20477-WPD   Document 49   Entered on FLSD Docket 09/26/2012   Page 5 of 19



CASE NO.: 1:12-CV-20477/DIMITROULEAS/SNOW

6

a. Request for Production No. 4

Copies of any material available to onboard safety officers, Celebrity vessels, as
of April 25, 2011 which provide advice, recommendations, policies and
procedures, guidelines for the investigation and reporting of passenger injury
accidents.

b. Response of Defendant

Objected to on the basis that this request is overbroad,
burdensome, harassing, insufficiently limited in scope of timeframe and subject
matter inquiry, and extends to matters which are immaterial and irrelevant to the
subject cause. Defendant's post-incident investigation of Plaintiffs incident is
irrelevant to the ultimate issues in the case: whether Defendant exercised reasonable
care under the circumstances and whether Defendant was on notice of dangerous
condition alleged by Plaintiff. See Baker v. Carnival Corp., 2006 U.S. Dist. LEXIS
85114, *10 (S.D. Fla. 2006); York v. Commodore Cruise Line, Ltd., 863 F. Supp.
159, 164 (S.D. N.Y. 1994); Jaffess v. Home Lines, Inc., 1988 U.S. Dist. LEXIS
3481 (S.D. N.Y. 1988). Moreover, it is unclear which specific documents Plaintiff
is requesting. Plaintiff's request is simply not reasonably calculated to lead to the
discovery of admissible evidence.

c. Specific Objections of Plaintiff to Defendant’s response and objections

This request is an elaboration and likewise goes to issues of whether there exists,
has existed, or should have existed, discoverable material of a factual nature
which would be material to the pleading issues. The intent of this request is to
obtain materials which provide guidance to crewmembers for investigation of
passenger injuries. These materials may provide indications leading to the
discovery of admissible evidence and may shed light on why video imaging and
the previously represented photographic imaging is now unavailable.
Furthermore, there may be evidence related to the investigation that would not be
contemplated under the work-product privilege and Felicia seeks to discover that
through this request.

d. Grounds assigned for the objection: See 4c above.

e. Reasons assigned as supporting the motion: See 4c above.

5. REQUEST FOR PRODUCTION OF AUGUST 1, 2012 NO. 5

Celebrity has objected to this request in its response to Plaintiff’s Request for Production
of August 1, 2012. The request and objection are as follows.
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a. Request for Production No. 5

Any policies and procedural manuals, any guidelines, or protocols, whether in
written form or any database which provide instruction to onboard security and/or
safety department crewmembers that pertain to the investigation, reporting, and
follow-up with respect to any passenger/guest injuries onboard Celebrity vessels
as of April 2011.

b. Response of Defendant

Objected to on the basis that this request is overbroad,
burdensome, harassing, insufficiently limited in scope of timeframe and subject
matter inquiry, and extends to matters which are immaterial and irrelevant to the
subject cause. Defendant's post-incident investigation of Plaintiffs incident is
irrelevant to the ultimate issues in the case: whether Defendant exercised reasonable
care under the circumstances and whether Defendant was on notice of dangerous
condition alleged by Plaintiff. See Baker v. Carnival Corp., 2006 U.S. Dist. LEXIS
85114, *10 (S.D. Fla. 2006); York v. Commodore Cruise Line, Ltd., 863 F. Supp.
159, 164 (S.D. N.Y. 1994); Jaffess v. Home Lines, Inc., 1988 U.S. Dist. LEXIS
3481 (S.D.N.Y. 1988). Plaintiffs request is not reasonably calculated to lead to the
discovery of admissible evidence, and is not pertinent to any allegation alleged in
Plaintiffs Complaint.

c. Specific Objections of Plaintiff to Defendant’s response and objections

This request is derivative of the preceding request, #4, and seeks to obtain
guidance for crewmembers with respect to injury investigation so as to allow
Felicia to request additional

d. Grounds assigned for the objection: See 5c above.

e. Reasons assigned as supporting the motion: See 5c above.

6. REQUEST FOR PRODUCTION OF AUGUST 1, 2012 NO. 6

Celebrity has objected to this request in its response to Plaintiff’s Request for Production
of August 1, 2012. The request and objection are as follows.

a. Request for Production No. 6

Any documents, guidelines, policies and procedures, or protocols whether in
written form or on database available to bridge officers who have responsibility
for reviewing passenger injury investigation reports and documents in effect on
Celebrity cruise ships as of April 2011.

b. Response of Defendant

Objected to on the basis that this request is overbroad,
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burdensome, harassing, insufficiently limited in scope of timeframe and subject
matter inquiry, and extends to matters which are immaterial and irrelevant to the
subject cause. Defendant's post-incident investigation of Plaintiffs incident is
irrelevant to the ultimate issues in the case: whether Defendant exercised
reasonable care under the circumstances and whether Defendant was on notice of
dangerous condition alleged by Plaintiff. See Baker v. Carnival Corp., 2006 U.S.
Dist. LEXIS 85114, *10 (S.D. Fla. 2006); York v. Commodore Cruise Line, Ltd.,
863 F. Supp. 159, 164 (S.D. N.Y. 1994); Jaffess v. Home Lines, Inc., 1988 U.S.
Dist. LEXIS 3481 (S.D. N.Y. 1988). Plaintiff's request is not reasonably
calculated to lead to the discovery of admissible evidence, and is not pertinent to
any allegation alleged in Plaintiffs Complaint.

c. Specific Objections of Plaintiff to Defendant’s response and objections

This request discusses information available to officers in charge of the ship
outside of the security department. Those officers have a duty to be aware of
passenger injuries and their knowledge may not be protected by any work-product
privilege. Furthermore, this request as do the above requests #4 and #5 go to the
issue of notice and what was known by the ship’s command and about this
particular floor surface and whether it was dangerous prior to the incident in
question.

d. Grounds assigned for the objection: See 6c above.

e. Reasons assigned as supporting the motion: See 6c above.

7. REQUEST FOR PRODUCTION OF AUGUST 1, 2012 NO. 7

Celebrity has objected to this request in its response to Plaintiff’s Request for Production
of August 1, 2012. The request and objection are as follows.

a. Request for Production No. 7

A blank copy of the accident / injury, incident report form completed by any
crewmembers on Celebrity vessels as of April 2011.

b. Response of Defendant

Objected to on the basis that this request calls for the disclosure of
attorney-client communications, work prepared in anticipation or materials
otherwise privileged and protected from disclosure. Defendant's accident reports
are prepared at the direction of its counsel. Should it be necessary, Defendant will
supplement this objection with an affidavit. Additionally, Defendant also objects
to this request on the basis that it is overbroad, burdensome, harassing,
insufficiently limited in scope of timeframe and subject matter inquiry, and

Case 1:12-cv-20477-WPD   Document 49   Entered on FLSD Docket 09/26/2012   Page 8 of 19



CASE NO.: 1:12-CV-20477/DIMITROULEAS/SNOW

9

extends to matters which are immaterial and irrelevant to the subject cause.
Defendant's post-incident investigation of Plaintiffs incident is irrelevant to the
ultimate issues in the case: whether Defendant exercised reasonable care under
the circumstances and whether Defendant was on notice of dangerous condition
alleged by Plaintiff. See Baker v. Carnival Corp., 2006 U.S. Dist. LEXIS 85114,
*10 (S.D. Fla. 2006); York v. Commodore Cruise Line, Ltd., 863 F. Supp. 159,
164 (S.D. N.Y. 1994); Jaffess v. Home Lines, Inc., 1988 U.S. Dist. LEXIS 3481
(S.D. N.Y. 1988). Plaintiffs request is not reasonably calculated to lead to the
discovery of admissible evidence, and is not pertinent to any allegation alleged in
Plaintiffs Complaint.

c. Specific Objections of Plaintiff to Defendant’s response and objections

In order for Felicia to understand and evaluate the claim of work-product
privilege, she requests a blank copy of the incident report or any similar form by
whatever name such that Felicia could determine what investigation was done in
the objective sense and therefore what discoverable evidence may be in existence.

d. Grounds assigned for the objection: See 7c above.

e. Reasons assigned as supporting the motion: See 7c above.

8. REQUEST FOR PRODUCTION OF AUGUST 1, 2012 NO. 8

Celebrity has objected to this request in its response to Plaintiff’s Request for Production
of August 1, 2012. The request and objection are as follows.

a. Request for Production No. 8

Any manuals, guidelines, policies and procedures, or protocols which deal with
the capture of video surveillance images onboard Celebrity vessels as of April
2011.

b. Response of Defendant

Defendant objects to this request on the basis that it is overbroad,
burdensome, harassing, insufficiently limited in scope of timeframe and subject
matter inquiry, and extends to matters which are immaterial and irrelevant to the
subject cause. Defendant's post-incident investigation of Plaintiffs incident is
irrelevant to the ultimate issues in the case: whether Defendant exercised
reasonable care under the circumstances and whether Defendant was on notice of
dangerous condition alleged by Plaintiff. See Baker v. Carnival Corp., 2006 U.S.
Dist. LEXIS 85114, *10 (S.D. Fla. 2006); York v. Commodore Cruise Line, Ltd.,
863 F. Supp. 159, 164 (S.D. N.Y. 1994); Jaffess v. Home Lines, Inc., 1988 U.S.
Dist. LEXIS 3481 (S.D. N.Y. 1988). Plaintiffs request is not reasonably
calculated to lead to the discovery of admissible evidence, and is not pertinent to
any allegation alleged in Plaintiffs Complaint.
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c. Specific Objections of Plaintiff to Defendant’s response and objections

This request goes directly to video imaging since it is well known that cruise ships
have numerous cameras placed throughout the ship, especially in public areas as
where the incident in question occurred and it is Felicia’s position that video
imaging of her fall was probably captured by a security camera. Whether or not
that imaging still exists, whether it ever existed, and the reasons why it doesn’t
exist today, such that it could be produced would be implicated in this request.

d. Grounds assigned for the objection: See 8c above.

e. Reasons assigned as supporting the motion: See 8c above.

9. REQUEST FOR PRODUCTION OF AUGUST 1, 2012 NO. 9

Celebrity has objected to this request in its response to Plaintiff’s Request for Production
of August 1, 2012. The request and objection are as follows.

a. Request for Production No. 9

Any manuals, policies and procedures, guidelines, or protocols available to any
department on Celebrity vessels as of April 2011, whether safety or security
departments which govern the procedures for acquisition of video surveillance
imaging, storage of video surveillance imaging, and deletion or erasing of video
surveillance imaging captured onboard Celebrity vessels as of April 2011.

b. Response of Defendant

Defendant objects to this request on the basis that it is overbroad,
burdensome, harassing, insufficiently limited in scope of timeframe and subject
matter inquiry, and extends to matters which are immaterial and irrelevant to the
subject cause. Defendant's post-incident investigation of Plaintiffs incident is
irrelevant to the ultimate issues in the case: whether Defendant exercised
reasonable care under the circumstances and whether Defendant was on notice of
dangerous condition alleged by Plaintiff. See Baker v. Carnival Corp., 2006 U.S.
Dist. LEXIS 85114, *10 (S.D. Fla. 2006); York v. Commodore Cruise Line, Ltd.,
863 F. Supp. 159, 164 (S.D. N.Y. 1994); Jaffess v. Home Lines, Inc., 1988 U.S.
Dist. LEXIS 3481 (S.D.N.Y. 1988). Plaintiff's request is not reasonably calculated
to lead to the discovery of admissible evidence, and is not pertinent to any
allegation alleged in Plaintiff's Complaint.

c. Specific Objections of Plaintiff to Defendant’s response and objections

This request is an elaboration on the preceding request dealing with video
imaging and again goes to issues related to whether video imaging was captured,
whether it was deleted or spoliated, and whether there may be other discoverable
evidence available based on standard procedures of the ship.

d. Grounds assigned for the objection: See 8c above.
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e. Reasons assigned as supporting the motion: See 8c above.

10. REQUEST FOR PRODUCTION OF AUGUST 1, 2012 NO. 10

Celebrity has objected to this request in its response to Plaintiff’s Request for Production
of August 1, 2012. The request and objection are as follows.

a. Request for Production No. 10

Any manuals, guidelines, policies and procedures, or protocols whether written or
on electronic database that provide information regarding injury investigation and
reporting applicable to Celebrity vessels as of April 2011.

b. Response of Defendant

Defendant objects to this request on the basis that it is overbroad, burdensome,
ambiguous harassing, insufficiently limited in scope of timeframe and subject
matter inquiry, and extends to matters which are immaterial and irrelevant to the
subject cause. Defendant's post-incident investigation of Plaintiff's incident is
irrelevant to the ultimate issues in the case: whether Defendant exercised
reasonable care under the circumstances and whether Defendant was on notice of
dangerous condition alleged by Plaintiff. See Baker v. Carnival Corp., 2006 U.S.
Dist. LEXIS 85114, *10 (S.D. Fla. 2006); York v. Commodore Cruise Line, Ltd,
863 F. Supp. 159, 164 (S.D. N.Y. 1994); Jaffess v. Home Lines, Inc., 1988 U.S.
Dist. LEXIS 3481 (S.D. N.Y. 1988). Moreover, it is unclear exactly what
materials Plaintiff is requesting, as the request is ambiguous and vague. Plaintiff's
request is not reasonably calculated to lead to the discovery of admissible
evidence, and is not pertinent to any allegation alleged in Plaintiff's Complaint.

c. Specific Objections of Plaintiff to Defendant’s response and objections

This is another version of previous requests seeking the discovery of guidelines
and information related to injury investigations that may lead to discoverable
evidence.

d. Grounds assigned for the objection: See 10c above.

e. Reasons assigned as supporting the motion: See 10c above.

11. REQUEST FOR PRODUCTION OF AUGUST 1, 2012 NO. 11

Celebrity has objected to this request in its response to Plaintiff’s Request for Production
of August 1, 2012. The request and objection are as follows.

a. Request for Production No. 11

Any documents which reflect angle of view, or field of capture for video imaging
from the surveillance video cameras onboard Celebrity’s “Century” as of April
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2011 which would surveill the area of the Island Café starboard side forward the
aft elevators and stairway.

b. Response of Defendant

Defendant objects to this request on the basis that it is overbroad, burdensome,
ambiguous harassing, insufficiently limited in scope of timeframe and subject
matter inquiry, and extends to matters which are immaterial and irrelevant to the
subject cause. Defendant's post-incident investigation of Plaintiff's incident is
irrelevant to the ultimate issues in the case: whether Defendant exercised reasonable
care under the circumstances and whether Defendant was on notice of dangerous
condition alleged by Plaintiff. See Baker v. Carnival Corp., 2006 U.S. Dist. LEXIS
85114, *10 (S.D. Fla. 2006); York v. Commodore Cruise Line, Ltd., 863 F. Supp.
159, 164 (S.D. N.Y. 1994); Jaffess v. Home Lines, Inc., 1988 U.S. Dist. LEXIS
3481 (S.D. N.Y. 1988). Moreover, Defendant has already advised Plaintiff it does
not have any video footage of the alleged incident. Plaintiffs request is not
reasonably calculated to lead to the discovery of admissible evidence, and is not
pertinent to any allegation alleged in Plaintiffs Complaint.

c. Specific Objections of Plaintiff to Defendant’s response and objections

This request specifically addresses video imaging of the location of the incident in
question for purposes of determining whether any video imaging of the actual
incident itself could have occurred at the time of the incident.

d. Grounds assigned for the objection: See 11c above.

e. Reasons assigned as supporting the motion: See 11c above.

12. REQUEST FOR PRODUCTION OF AUGUST 1, 2012 NO. 12

Celebrity has objected to this request in its response to Plaintiff’s Request for Production
of August 1, 2012. The request and objection are as follows.

a. Request for Production No. 12

Any documents which reflect the time of departure of the shipboard physician
from Celebrity’s “Century” upon docking April 25, 2011 at the end of the cruise.
The purpose of this request is to determine at what time the shipboard physician
embarked the vessel on April 25, 2011 upon termination of the cruise.

b. Response of Defendant

Defendant objects to this request on the basis that it is overbroad, burdensome,
harassing, insufficiently limited in scope of subject matter inquiry, and extends
to matters which are immaterial and irrelevant to the subject cause. Defendant's
post-incident medical investigation of Plaintiffs incident is irrelevant to the
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ultimate issues in the case: whether Defendant exercised reasonable care under
the circumstances and whether Defendant was on notice of dangerous condition
alleged by Plaintiff See Baker v. Carnival Corp., 2006 U.S. Dist. LEXIS
85114, *10 (S.D. Fla. 2006); York v. Commodore Cruise Line, Ltd., 863 F.
Supp. 159, 164 (S.D. N.Y. 1994); Jaffess v. Home Lines, Inc., 1988 U.S. Dist.
LEXIS 3481 (S.D. N.Y. 1988). Moreover, Plaintiff makes no allegations in her
Complaint concerning post-incident medical treatment aboard the ship. Plaintiffs
request is simply not reasonably calculated to lead to the discovery of admissible
evidence, and is not pertinent to any allegation alleged in Plaintiffs Complaint.

c. Specific Objections of Plaintiff to Defendant’s response and objections

This request is directed to a fact going to the care and treatment of the plaintiff
immediately following the incident and would be relevant to statements made by
the plaintiff, when the incident occurred and why Felicia was never seen by a
physician onboard the ship prior to her debarking the ship after the incident. The
objection is narrowly tailored and the request seeks the discovery of evidence that
may be admissible and material to the plaintiff’s pleading issues.

d. Grounds assigned for the objection: See 12c above.

e. Reasons assigned as supporting the motion: See 12c above.

14. REQUEST FOR PRODUCTION OF AUGUST 1, 2012 NO. 14

Celebrity has objected to this request in its response to Plaintiff’s Request for Production
of August 1, 2012. The request and objection are as follows.

a. Request for Production No. 14

Information from any safety and environment manual which deals with passenger
injuries and passenger injury investigations and reporting.

b. Response of Defendant
Defendant objects to this request on the basis that it is overbroad, burdensome,
harassing, insufficiently limited in scope of subject matter inquiry, and extends to
matters which are immaterial and irrelevant to the subject cause. Defendant's
post-incident investigation of Plaintiffs incident is irrelevant to the ultimate issues
in the case: whether Defendant exercised reasonable care under the circumstances
and whether Defendant was on notice of dangerous condition alleged by Plaintiff.
See Baker v. Carnival Corp., 2006 U.S. Dist. LEXIS 85114, *10 (S.D. Fla. 2006);
York v. Commodore Cruise Line, Ltd., 863 F. Supp. 159, 164 (S.D. N.Y. 1994);
Jaffess v. Home Lines, Inc., 1988 U.S. Dist. LEXIS 3481 (S.D. N.Y. 1988). There
are no "environmental" related allegations in Plaintiff's Complaint. Moreover, the
incident alleged occurred in April 2011. Plaintiffs request is simply not
reasonably calculated to lead to the discovery of admissible evidence, and is not
pertinent to any allegation alleged in Plaintiff's Complaint.

Case 1:12-cv-20477-WPD   Document 49   Entered on FLSD Docket 09/26/2012   Page 13 of 19



CASE NO.: 1:12-CV-20477/DIMITROULEAS/SNOW

14

c. Specific Objections of Plaintiff to Defendant’s response and objections

Again this request is directed towards the discoverability of what may be
admissible evidence with respect to injury investigations and the resulting facts
and information discovered. This request seeks alternative sources from previous
requests that may deal with passenger injury investigations and the resulting
information gained from those investigations.

d. Grounds assigned for the objection: See 14c above.

e. Reasons assigned as supporting the motion: See 14c above.

MEMORANDUM OF LAW

Pursuant to S.D.Fla.L.R. 7.1, Plaintiff brings her Motion to Compel Better Response to

Production Request. Pursuant to S.D.Fla.L.R. 26.1(h)(2) Felicia requests the Court’s assistance

in obtaining objected to documents. Rule 34 of the Federal Rules of Civil Procedure allows a

party to request documents be produced when that request for production is within the scope of

Rule 26(b) the parameters of which are material “relevant to the subject matter involved in the

accident”. Where the documents are reasonably calculated to lead to the discovery of admissible

evidence, those documents should be produced. Given that this Court has inherent authority to

compel the requested relevant discovery propounded, Felicia requests the Court grant the instant

motion.

The test for discoverability is different than the test for admissibility. For discoverability, the

test is laid out in Federal Rule of Civil Procedure 26 (b), which provides in relevant part as

follows:

Parties may obtain discovery regarding any nonprivileged matter that is

relevant to any party’s claim or defense—including the existence,
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description, nature, custody, condition, and location of any documents or

other tangible things and the identity and location of persons who know

of any discoverable matter.

…

Relevant matter need not be admissible at trial if the discovery

appears reasonably calculated to lead to the discovery of admissible

evidence.

(Emphasis added).

Courts have defined “relevant” to encompass “any matter that bears on, or that

reasonably could lead to other matters that could bear on, any issue that is or may be in the case.”

Oil, Chemical & Atomic Workers Local Union No. 6-418, AFL-CIO v. N.L.R.B., 711 F.2d. 348,

360 (D.C. Cir. 1983); Hager v. Graham, ___ F.R.D. ___(N.D. W.Va. 2010). Courts also have

defined relevant as “germane”. Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351, 98 S. Ct.

2380, 2389-90, 57 L.Ed. 2d 253 (1978). Although the wording of Rule 26 was changed in 2000,

the standard for discoverability is still a broad one. United Oil Co. Inc. v. Parts Associates, Inc.,

227 F.R.D. 404 (D. Md. 2005).

Finally, evidence need not be admissible to be relevant. Thus, evidence need not be

admissible to be discoverable. Seattle Times Co. v. Rhinehart, 467 U.S. 20, 104 S. Ct. 2199, 81

L. Ed. 2d 17 (1984); In re Cooper Tire & Ribber Co., 568 F. 3d 1180 (10th Cir. 2009). Relevant

inadmissible evidence is discoverable under Rule 26 if it is ”reasonably calculated to lead to the

discovery of admissible evidence.” Perry v. Schwarzenegger, 591 F.3d 1126, 1143-44 (9th Cir.

2009); U.S. v. R&F Properties of Lake County, Inc., 433 F.3d 1349, 1359 (11th Cir. 2005).

STATE COURT OPINIONS CAN BE APPLICABLE.
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The Court in a maritime case can adopt state law. In Luby v. Carnival Cruise Line, Inc.,

633 F. Supp. 40 (S.D. Fla. 1986), the Southern District of Florida Court said:

The court acknowledges that this is a maritime tort because the slip and
fall occurred aboard the Mardi Gras while docked in Miami, Florida. In
all other respects, however, it is a garden variety state tort claim, and in
such incidences, where there is no uniform federal rule, “even though
admiralty suits are governed by federal substantive and procedural law,
courts applying admiralty law may adopt state law by expressed or
implied reference or by virtue of the interstitial nature of federal
law.” Baggett v. Richardson, 473 F.2d 863, 864 (5th Cir. 1973) (quoting
Alcoa Steam Ship Co. v. Charles Ferran & Co. 383 F. 2d 46, 50 (1967),
Cert. denied, 393 U.S. 836, 89 S. Ct. 111, 21 L. ed. 2nd 107 (1968)).

(Emphasis added). Luby, 633 F. Supp. at 42, fn 2.

SCOPE OF TIME AND PLACE.

In a case in which the discovery included injuries to public shoppers resulting from

collisions with motorized shopping cart, the scope of the interrogatories, approved by the trial

court, was 5 years. The interrogatories covered all of Publix’s approximately 750 stores.

Kimball v. Publix Super Markets, Inc., 901 So.2d 293 ( Fla. 2d DCA 2005). The trial court

entered summary judgment for the defendant on the basis of lack of foreseeability that someone

in a motorized shopping cart would collide with a shopper. The District Court of Appeal

reversed and held:

The list of prior accidents that the trial court ordered Publix to produce
pertains to a relevant issue of material fact in [plaintiff’s] negligence
action against Publix. Specifically, the list could create a genuine issue
of material fact regarding whether Publix had actual or constructive
knowledge of prior similar incidents at other similar locations, which
may be sufficient to establish foreseeability for purposes of proximate
causation. See, Springtree Props., Inc. v. Hammond, 692 So. 2d 164,
167 (Fla. 1997).

Kimball v. Publix Super Markets, Inc., 30 FLWD 1104 (Fla. 2d DCA 2005; Case No.: 2D03-

5489).
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Eight-year time range for a database of 4,200 reports is reasonable. In Biomet, Inc., v.

Fleury, 912 So. 2d 706 (Fla. 2d 2005), the Court affirmed trial court’s order directing the

defendant in a prior products liability case to produce reports in an eight-year time range. The

defendant manufactured a polyethylene knee prosthesis, which, allegedly broke down within the

plaintiff’s body. The discovery was not only for knee prosthesis but also for any products using

polyethylene manufactured by the defendant.

FAUX RESPONSES. Further, boilerplate objections are not proper, See, e.g. Josephs v. Hams

Corporation, 677 F. 2nd 985, 992 (3d Cir. 1982) (holding that “the mere statement by a party that

the interrogatory was ‘overly broad, burdensome, oppressive and irrelevant’ is not adequate to

voice a successful objection to an interrogatory.”). In the words of the District Court in Hobley:

“Objections must not only be timely, they must be proper, where the result is waiver.” See also,

Cosson Construction Company, Inc. v. Armco Steel Corp., et al, 91 FRD 376, 379-80 (D) Kan.

1980) where the court said:

There is no provision in the Federal Rules for preserving objections…
Having failed to answer or make specific legitimate objections to
particular interrogatories within the time allowed, Defendants were held
to have waived objections to all interrogatories.

The responses by Defendants to these requests are “faux responses”

CONCLUSION

Respectfully, the Defendant’s objection should be overruled and the Defendant should be

compelled to produce said documents requested.
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CERTIFICATE OF COUNSEL

Pursuant to Local Rule 7.1(a)(3)(A), I hereby certify that counsel for the movant has conferred

with all parties or non-parties who may be affected by the relief sought in this motion in a good

faith effort to resolve the issues but has been unable to resolve the issues.

Dated this 26th day of September 2012.

Respectfully submitted,

/s/David C. Appleby
DAVID C. APPLEBY
HICKEY LAW FIRM, P.A.
Attorneys for Plaintiff
1401 Brickell Avenue, Suite 510
Miami, Florida 33131-3504
(305) 371-8000

CERTIFICATE OF SERVICE

I hereby certify that on September 26, 2012, I electronically filed the foregoing document

with the Clerk of the Court using CM/ECF. I also certify that the foregoing document is being

served this day on all counsel of record or pro se parties identified on the attached Service List in

the manner specified, either via transmission of Notices of Electronic Filing generated by

CM/ECF or in some other authorized manner for those counsel or parties who are not authorized

to receive electronic Notices of Electronic Filing.

s/ David C. Appleby
David C. Appleby, Esq. (FBN 500089)
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