
IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF FLORIDA 

   

BRIAN KEIM, an individual, on behalf of 

himself and all others similarly situated, 

  

                                     Plaintiff, 

 

v. 

 

ADF MIDATLANTIC, LLC, a foreign 

limited liability company, 

AMERICAN HUTS INC., a foreign 

corporation, 

ADF PIZZA I, LLC, a foreign limited liability 

company,  

ADF PA, LLC, a foreign limited liability 

company, and  

PIZZA HUT, INC., a foreign corporation,  

 

 

                                     Defendants.                                            
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Hon. Judge Kenneth A. Marra 

 

 

 

 

 

MOTION TO DISMISS SECOND AMENDED COMPLAINT PURSUANT 

TO FRCP 12(B)(2) FOR LACK OF PERSONAL JURISDICTION, 

WITH INCORPORATED MEMORANDUM OF LAW AND JOINDER IN  

MOTION TO DISMISS FILED BY AMERICAN HUTS INC. & PIZZA HUT, INC. 

ADF MIDATLANTIC, LLC (“MidAtlantic”), ADF PIZZA I, LLC (“Pizza I”) and ADF 

PA, LLC (“PA”) (the “non-Florida Defendants”) respectfully submit this Motion to Dismiss the 

Second Amended Complaint Pursuant to Fed.R.Civ.P. 12(b)(2) for Lack of Personal Jurisdiction 

(the “Motion”), with Incorporated Memorandum of Law and Joinder in Motion to Dismiss 

Filed by American Huts Inc. (“AHI”) and Pizza Hut, Inc. (“PHI”).
1
 

                                                 
1
 Contemporaneously with this Motion, the two other named defendants, American Huts 

Inc. (“AHI”) and Pizza Hut, Inc. (“PHI”), have filed a motion to dismiss Plaintiff’s Second 

Amended Complaint pursuant to FRCP 12(b)(6) for failure to state a claim. (DE 99.)  All the 

arguments and authorities cited in that motion are hereby incorporated by reference herein.  This 

Court has decided that the Rule 12(b)(6) motion, which presents purely legal questions that can 

be resolved by the Court without the need for any discovery (jurisdictional or otherwise), will be 

resolved first.  (DE 96.)  See also Wendt v. Horowitz, 822 So. 2d 1252, 1260 (Fla. 2002) (stating 

that before a Florida court addresses the question of whether specific jurisdiction exists the court 
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PRELIMINARY STATEMENT 

The origins of this lawsuit date all the way back to March 2012, when Plaintiff first filed 

suit in this District against Pizza Hut of America, Inc. arising out of text messages he allegedly 

received.  After realizing that Pizza Hut of America had nothing to do with the text messages, 

Plaintiff voluntarily dismissed the action.  Shortly thereafter, in May 2012, Plaintiff filed the 

instant lawsuit (based on the same exact facts) against a Florida company (AHI) and three non-

Florida Defendants—MidAtlantic, Pizza I and PA—that have no meaningful contacts, ties or 

relations with Florida whatsoever.  Almost three years after the filing of the initial complaint 

in this matter, Plaintiff filed a First Amended Complaint (“FAC”) adding Pizza Hut, Inc. as a 

new defendant.  Plaintiff has now amended his complaint a second time and filed a Second 

Amended Complaint (“Amended Complaint”).  However, Plaintiff’s allegations in the 

Amended Complaint relating to personal jurisdiction are unchanged from his previous two 

complaints. Once again, Plaintiff’s harried, scattershot approach to pleading indicates that he 

is less concerned with naming the proper defendants than he is with naming as many entities 

affiliated with the Pizza Hut brand as he can find.       

Whatever Plaintiff’s litigation strategy may be, the dispositive consideration for purposes 

of this motion is the fact that MidAtlantic, Pizza and PA are not residents of Florida, nor do they 

have any minimum contacts with Florida.  Their businesses operate in other States and they have 

not purposely availed themselves of the laws of the State of Florida for any reason.  As review of 

the face of Plaintiff’s Amended Complaint makes clear, he has failed to allege sufficient facts 

demonstrating that the non-Florida Defendants are subject to Florida’s long-arm statute.  

                                                                                                                                                             

 

must determine “whether the allegations of the complaint state a cause of action”).  Therefore, 

this Court is not required to adjudicate this 12(b)(2) motion unless the Court denies AHI and 

PHI’s 12(b)(6) motion and allows Plaintiff’s claims to go forward.        
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Although this consideration alone is sufficient to dismiss them from the case, it is also true that 

subjecting these Defendants to jurisdiction in Florida would violate their rights to due process 

under the Fourteenth Amendment.  As both a statutory matter and a constitutional matter, 

asserting personal jurisdiction over these non-Florida Defendants in a Florida court is improper.  

Therefore, this Court should dismiss Plaintiff’s claims against the non-Florida Defendants, with 

prejudice, pursuant to FRCP 12(b)(2). 

BACKGROUND 

I. KEIM’S ALLEGATIONS PERTAINING TO PERSONAL JURISDICTION OVER THE NON-

FLORIDA DEFENDANTS. 

Plaintiff Brian Keim (“Plaintiff” or “Keim”) alleges that he is a citizen of Florida, where 

he is domiciled.  (Am. Cplt. ¶ 6.)  Keim filed this lawsuit alleging receipt of text messages 

advertising certain Pizza Hut products.  On this basis alone, Keim sued not only AHI, which 

owns and operates Pizza Hut locations in Florida, but also three non-Florida entities that own and 

operate restaurants located exclusively outside the State of Florida.  (See id. ¶ 7 (alleging that 

MidAtlantic owns and operates Pizza Hut franchises and other restaurants in Virginia, West 

Virginia, Maryland and the District of Columbia); id. ¶ 9 (alleging that Pizza I owns and operates 

Pizza Hut franchises and other restaurants in New York, New Jersey and Connecticut); id. ¶ 10 

(alleging that PA owns and operates Pizza Hut franchises and other restaurants in 

Pennsylvania).)  On July 27, 2012, the non-Florida Defendants filed their initial motion to 

dismiss Plaintiff’s original complaint for lack of personal jurisdiction pursuant to FRCP 12(b)(2) 

(DE 21), which this Court ultimately denied as moot in its July 15, 2013 Opinion and Order 

granting AHI’s motion to dismiss pursuant to FRCP 12(b)(1) (DE 55).
2
  

                                                 
2
  On March 6, 2015, the non-Florida defendants filed their second motion to dismiss the 

original complaint pursuant to Rule 12(b)(2). (DE 68.)  On April 28, 2012, the non-Florida 

defendants filed another motion to dismiss the FAC under Rule 12(b)(2).  (DE 82.) For a full 
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Keim’s allegations regarding the non-Florida Defendants demonstrate the lack of any 

legitimate basis for this Court’s exercise of personal jurisdiction over the non-Florida 

defendants.  Although the Amended Complaint concedes that none of the non-Florida 

Defendants own or operate any restaurants in Florida, Keim subsumes all four ADF entities 

named herein together under the label “ADF Companies” and alleges they all operate from 

offices located in Fairfield, New Jersey.  (Id. ¶ 12.)  However, there is no such legal entity named 

ADF Companies, nor is there any amalgam of companies doing business as ADF Companies; 

rather, AHI and each of the non-Florida Defendants are separate and distinct legal entities.  (See 

generally Affidavits of Don Harty, Colleen Dunn and Harry Harnett, attached hereto as Exhibits 

A, B and C, respectively.)    

The circumstances surrounding Keim’s alleged receipt of text messages in violation of 

the federal Telephone Consumer Protection Act, 47 U.S.C. § 227, et seq. (“TCPA”) further 

demonstrate the non-Florida Defendants’ total lack of any connection with Florida.  Keim asserts 

the non-Florida Defendants contracted with Songwhale, LLC (a foreign text messaging 

marketing company), and then implemented a text messaging marketing campaign that 

encouraged individuals to forward text messages to the cell phones of friends, family and 

acquaintances.  (Amended Complaint ¶¶ 18, 31-32.) This campaign is referred to as a “Friend 

Forwarder” program.  (Id. ¶¶ 40-41.)  Keim alleges he received the text messages “starting on or 

about February 2011” and as late as January 2012 from somebody who forwarded a text 

advertising Pizza Hut products to him.  (Id. ¶ 47.)  Keim generally alleges the defendants sent 

                                                                                                                                                             

 

description of this case’s procedural posture, please see AHI and PHI’s Rule 12(b)(6) motion to 

dismiss Plaintiff’s Second Amended Complaint. (DE 99 at 2-3.)   
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text messages to Florida, but only specifically references two text messages in November 2011 

and January 2012.  (Id.)   

Such allegations are devoid of content that would give credence to Keim’s contention 

that this Court has personal jurisdiction over the non-Florida Defendants.  The only specific 

jurisdictional allegations regarding the non-Florida Defendants are that they own and operate 

Pizza Hut franchises in several states outside of Florida.  (Id. ¶¶ 7, 9-10.) The non-Florida 

Defendants are then lumped into Keim’s allegation that he received unwanted commercial text 

messages starting in February 2011, without any additional detail pertaining the specific 

involvement of each of the non-Florida Defendants.  In sum, Keim never asserts that the non-

Florida Defendants conducted any activities even remotely related to Florida. 

II. THE NON-FLORIDA DEFENDANTS’ LACK OF CONTACTS WITH FLORIDA. 

On a Rule 12(b)(2) motion to dismiss, the Court may consider affidavits and other 

evidentiary materials submitted by defendants designed to show the Court’s lack of personal 

jurisdiction.  See, e.g., PVC Windoors, Inc. v. Babbitbay Beach Constr., N.V., 598 F.3d 802, 810-

11 (11th Cir. 2010); Madara v. Hall, 916 F.2d 1510, 1514 (11th Cir. 1990) (noting Court may 

conduct a discretionary evidentiary hearing on the motion to dismiss).  To provide evidentiary 

support for this Court’s lack of personal jurisdiction over the three non-Florida Defendants, they 

have each submitted an affidavit attesting to their total lack of contacts, ties or relations to 

Florida.  Each of the affidavits demonstrate the non-Florida Defendants’ non-existent contact 

with Florida and provide further grounds for dismissal of the non-Florida Defendants on 

jurisdictional grounds.  The affidavit of Donald K. Harty, president of MidAtlantic, establishes 

MidAtlantic’s lack of contacts with Florida.  Likewise, the affidavit of Colleen Dunn, chief 

financial officer of Pizza, establishes Pizza’s lack of contacts with Florida.  Finally, the affidavit 

of Harry Harnett, vice president of PA, establishes PA’s lack of contacts with Florida.  (True and 
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correct copies of the Harty, Dunn and Harnett affidavits are attached hereto as Exhibits A, B and 

C, respectively.)   

MidAtlantic is a limited liability company organized and existing under the laws of the 

State of Delaware with its base of operations in New Jersey.  (Harty Aff., ¶ 3.)  Pizza is a limited 

liability company organized and existing under the laws of the State of Delaware, with its base of 

operations in New Jersey.  (Dunn Aff., ¶ 3.)  PA is a limited liability company organized and 

existing under the laws of the State of Delaware with its base of operations in New Jersey.  

(Harnett Aff., ¶ 3.)  MidAtlantic, Pizza or PA do not: 

• have any offices or employees in Florida, (id. ¶ 4); 

• operate, conduct, engage in or carry on any business in Florida, (id. ¶ 5); 

• intentionally solicit business in Florida, (id. ¶ 6); 

• own, operate or maintain any restaurant (or other establishment) in Florida, (id. ¶ 7); 

• derive any income from businesses located in Florida, (id. ¶ 8); 

• have a registered agent in Florida for the purpose of transacting business, nor is it 

registered to conduct business in Florida, (id. ¶ 9); 

• own, use, possess or hold a mortgage or lien on any real property in Florida, nor does 

it provide services in Florida, (id. ¶ 10); 

• contract to insure any risk in Florida, (id.¶ 11);  

• avail itself of the jurisdiction of Florida, (id.¶ 12); and 

• participate in any marketing efforts in Florida (preferring instead to focus on states 

where it operates restaurants, which are all outside Florida). (Id. ¶ 13.)  

DISCUSSION 

 Keim once again makes the sweeping allegation that all five Defendants are liable under 

the TCPA for the sending of allegedly unsolicited text messages, but the facts pleaded in his 

Amended Complaint belie this contention.  Simply put, the non-Florida Defendants have no 
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contacts with Florida whatsoever.  The evidence clearly demonstrates that the three non-

Florida Defendants have not engaged in any activities that could establish any connection 

between these Defendants and the forum state of Florida that could constitute a sufficient 

jurisdictional nexus to subject them to personal jurisdiction in Florida.  The allegations in Keim’s 

Complaint do not allege any facts sufficient to show any jurisdictional nexus between the non-

Florida Defendants and the State of Florida.  Certainly, there are no allegations that the non-

Florida Defendants maintain any minimum contacts in Florida or do business there.  Rather, all 

Keim alleges is that he (a Florida resident) received a text message advertising Pizza Hut deals, 

which was allegedly sent to him by another person via a viral texting mechanism known as 

“Friend Forwarder.”  (See Am. Cplt. ¶¶ 40 & 41.) 

I. FLORIDA’S LONG-ARM STATUTE DOES NOT PROVIDE THIS COURT WITH PERSONAL 

JURISDICTION OVER ANY OF THE NON-FLORIDA DEFENDANTS. 

It is well-established that Plaintiff bears the burden of proving a prime facie case of 

personal jurisdiction over the non-Florida Defendants.  See, e.g., Morris v. SSE, Inc., 843 F.2d 

489, 492 (11th Cir. 1988).  Establishment of a prima face case of personal jurisdiction “requires 

the plaintiff’s presentation of enough evidence to withstand a motion for directed verdict.” U.S. 

Sec. & Exch. Comm’n v. Carillo, 115 F.3d 1540, 1542 (11th Cir. 1997) (citation omitted); see 

also Piscatelli v. Nationstar Mortg., LLC, No. 13-cv-80692, 2013 WL 7137480, at *5 (S.D. Fla. 

Dec. 3, 2013) (“A prima facie case requires factual allegations that suggest ‘with reasonable 

particularity’ the possible existence of requisite ‘contacts between [the party] and the forum 

state.’” (citation omitted)).  Specifically, in order to prove a prima facie case “[f]irst, the plaintiff 

must allege sufficient facts in his complaint to initially support long arm jurisdiction before the 

burden shifts to the defendant to make a prima facie case showing the inapplicability of the 

statute.”  Future Tech. Today, Inc. v. OSF Healthcare Sys., 218 F.3d 1247, 1249 (11th Cir. 
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2000).  If the defendant sustains this burden, “the plaintiff is required to substantiate the 

jurisdictional allegations in the complaint by affidavits or other competent proof, and not merely 

reiterate the factual allegations in the complaint.”  Id.   

A. Rule 12(b)(2) Standard. 

Courts in the Eleventh Circuit undertake a two-step inquiry to determine whether the 

exercise of personal jurisdiction over a non-resident defendant is proper.  First, the court must 

determine whether the long-arm statute of the State in which the action is pending provides 

jurisdiction.  See, e.g., PVC Windoors, 598 F.3d at 807.  Only if the long-arm statute provides 

jurisdiction does the court then proceed to the second step and determine whether “the defendant 

has minimum contacts with the forum state” and, if it does, whether the court’s exercise of 

jurisdiction over that defendant would “offend traditional notions of fair play and substantial 

justice.” Id. (quoting Internet Solutions Corp. v. Marshall, 557 F.3d 1293, 1295 (11th Cir. 

2009)); see also Venetian Salami Co. v. Parthenais, 554 So. 2d 499, 502 (Fla. 1989) (“[A] 

plaintiff may not constitutionally apply the [long-arm] statute to obtain jurisdiction in the 

absence of the requisite minimum contacts with the forum state.”).   

A federal court’s power to acquire personal jurisdiction over a non-resident defendant is 

also constrained by the Due Process Clause of the U.S. Constitution.  See, e.g., Carillo, 115 F.3d 

at 1542 (internal quotations omitted); Licciardello v. Lovelady, 544 F.3d 1280, 1283 (11th Cir. 

2008) (“A federal district court in Florida may exercise personal jurisdiction over a nonresident 

defendant to the same extent that a Florida court may, so long as the exercise is consistent with 

federal due process requirements.”).  These statutory and constitutional requirements must be 

satisfied with respect to each defendant over whom a court seeks to exercise personal 

jurisdiction.  See, e.g., Rush v. Savchuk, 444 U.S. 320, 331-32 (1980) (holding that it would be 
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unconstitutional to assert jurisdiction over a non-resident defendant based solely on the activities 

of another party’s contacts with the forum State). 

B. THE NON-FLORIDA DEFENDANTS HAVE NOT ENGAGED IN ANY ACT OR 

OMISSION LISTED IN THE FLORIDA LONG-ARM STATUTE.  

Florida’s long-arm statute, FLA. STAT. ANN. § 48.193 (West 2015), provides two bases 

for the exercise of personal jurisdiction:  specific and general jurisdiction.
3
  PVC Windoors, 598 

F.3d at 808.  In this case, Keim relies on the theory of specific jurisdiction for the assertion of 

personal jurisdiction over the non-Florida Defendants, which refers to “jurisdiction over causes 

of action arising from or related to a defendant’s actions within the forum.”  Oldfield v. Pueblo 

de Bahia Lora, S.A., 558 F.3d 1210, 1220 n.27 (11th Cir. 2009). 

Under Florida’s long-arm statute, a court may assert specific jurisdiction over non-

resident defendants only if the plaintiff’s cause of action arose from the doing of certain 

acts.  See, e.g., PVC Windoors, 598 F.3d at 808.  In pertinent part, actions sufficient to 

subject a non-resident to personal jurisdiction of the Florida courts include:  (i) operating, 

conducting, engaging in, or carrying on a business or business venture in Florida or having 

an office or agency in Florida; (ii) committing a tortuous act within the state; (iii) owning, 

using, possessing, or holding a mortgage or other lien on any real property within the state; 

(iv) contracting to insure any person, property, or risk located in the state at the time of 

contracting; (v) causing injury to person in the state arising out of an act or omission by the 

defendant outside the state, if, at the time of injury, the defendant was engaged in 

                                                 
3
 A court has general jurisdiction over a defendant’s person when the defendant “is 

engaged in substantial and not isolated activity within [Florida], whether such activity is wholly 

interstate, intrastate, or otherwise,” regardless of whether the cause of action arise from such 

activity. FLA. STAT. ANN. § 48.193(2).  Keim does not allege any facts that could support a 

contention that this Court has general jurisdiction over the non-Florida Defendants; rather, the 

Am. Cplt. contradicts this proposition in alleging that the non-Florida Defendants only own and 

operate restaurants located outside of Florida. (Am. Cplt. ¶¶ 7, 9-10.) 
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solicitation or service activities within the state; and (vi) breaching a contract in Florida by 

failing to perform acts required by the contract to be performed there.  See FLA. STAT. ANN. 

§§ 48.193(1)(a), (b), (c), (d), (f) & (g). 

Without doubt, the non-Florida Defendants have not committed any of the 

aforementioned acts, which means they cannot be haled into court in Florida pursuant to the 

state’s long-arm statute.  See PVC Windoors, 598 F.3d at 808.  As set forth in detail in the three 

attached affidavits, these Defendants unequivocally do not operate or conduct business in 

Florida; they do not own or operate any restaurants in Florida; they have no offices or employees 

in Florida; no business ventures in Florida; no income derived from business in Florida; no 

registered agent for service of process or authority to conduct business in Florida; they have not 

caused tortuous injury to any Florida resident;
4
 they do not own property in Florida; they have 

never intentionally solicited—directly or indirectly—customers in Florida; and in no way have 

they purposefully availed themselves of the laws of Florida in any manner.  (See generally Exs. 

A, B & C, the affidavits of Harty, Dunn, and Harnett).   

This being the case, the long-arm statute inquiry is rather straightforward.  Namely, the 

Complaint does not make any specific allegations vis-à-vis the non-Florida Defendants that 

could make out a prime facie case for a Florida court’s assertion of personal jurisdiction pursuant 

to Florida’s long-arm statute.  Therefore, these non-Florida Defendants must be dismissed from 

this action pursuant to FRCP 12(b)(2).  See, e.g., Fraser v. Smith, 594 F.3d 842, 847-48 (11th 

                                                 
4
 To the extent that Keim alleges that he received an unsolicited commercial text message 

advertising Pizza Hut products, no such texts could possibly implicate the non-Florida 

Defendants because they do not own or operate any Pizza Hut locations in Florida. It is illogical 

to think that non-Florida Defendants would have had anything to do with text messages sent to 

Florida residents when they would have nothing to gain from such activities.  Cf. Rush, 444 U.S. 

at 329 (noting that general national advertising is not the type of “purposeful activity related to 

the forum that would make the exercise of jurisdiction fair, just or reasonable”).  
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Cir. 2010) (affirming district court’s order granting motion to dismiss complaint after concluding 

that plaintiff failed to establish that the statutory requirements for specific jurisdiction under 

Florida’s long-arm statute).      

II. ASSERTING PERSONAL JURISDICTION WOULD BE UNCONSTITUTIONAL UNDER THE 

FOURTEENTH AMENDMENT’S DUE PROCESS CLAUSE.  

Determining whether assertion of personal jurisdiction over the non-Florida 

Defendants comports with due process requires a two-prong analysis:  (i) whether Keim has 

established sufficient “minimum contacts” between the non-Florida Defendants and Florida 

and (ii) whether exercise of personal jurisdiction over the non-Florida Defendants offends 

“traditional notions of fair play and substantial justice.” Madara, 916 F.2d at 1515-16 (citing 

Int’l Shoe Co. v. Washington, 326 U.S. 310, 316 (1945)).  As explained in Part I, supra, the 

affidavits, which were filed in support of this motion for each of the non-Florida Defendants, 

unequivocally establish that they cannot be subject to the jurisdiction of this Court under 

Florida’s long-arm statute.  Additionally, the exercise of personal jurisdiction over the non-

Florida Defendants—despite their lack of minimum contacts in Florida—would offend traditional 

notions of fair play and substantial justice, and thus violate their rights to due process under the 

Fourteenth Amendment of the U.S. Constitution. 

A. The Non-Florida Defendants Lack Sufficient Minimum Contacts with the 

State of Florida.  

The non-Florida Defendants have no meaningful “contacts, ties, or relations” with the 

State of Florida.  See, e.g., Int’l Shoe, 326 U.S. at 319.  The constitutional touchstone for due 

process “remains whether the defendant purposefully established minimum contacts in the 

forum State.” Burger King Corp. v. Rudzewicz, 471 U.S. 462, 474 (1985) (quoting Int’l Shoe, 

326 U.S. at 316).  “Where a forum seeks to assert specific personal jurisdiction over a non-

resident defendant, the minimum-contacts analysis requires the defendant have ‘fair 
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warning’ that a particular activity may subject him to the jurisdiction of a foreign sovereign.” 

Madara, 916 F.2d at 1516 (quoting Burger King Corp, 471 U.S. at 472).  Thus, the non-Florida 

Defendants’ conduct and connection with Florida must be such that they “should reasonably 

anticipate being haled into court” in Florida.  Burger King Corp., 471 U.S. at 475. 

A defendant can reasonably anticipated being haled into court in a particular jurisdiction 

if he purposefully availed himself of the rights and privileges provided under the laws of that 

State.  “This purposeful availment requirement ensures that a defendant will not be haled into a 

jurisdiction solely as a result of ‘random,’ ‘fortuitous,’ or ‘attenuated’ contacts.” Burger King 

Corp., 471 U.S. at 475 (quoting Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 774 (1984)) 

(emphasis added); see also World-Wide Volkswagen Corp v. Woodson, 444 U.S. 286, 299 

(1980); Helicopteros Nacionales de Columbia, S.A. v. Hall, 342 U.S. 408, 417 (1984). 

In this vein, the non-Florida Defendants did not purposefully avail themselves of the laws 

of Florida—indeed, they would have no reason to do so.  Each of these non-Florida Defendants 

owns and operates Pizza Hut restaurants in states outside of Florida and accordingly, soliciting 

business in Florida could not benefit them.  (See Affs. of Harty, Dunn, and Harnett).  Their 

products are sold at the restaurants outside of Florida, and Florida itself is far outside of any 

delivery radius.  Id.  Thus, Florida consumers could not take advantage of the non-Florida 

Defendants’ services even if they wanted to and the non-Florida Defendants did not purposefully 

avail themselves of Florida’s jurisdiction.  Id. 

Keim has failed to allege any facts that would allow this Court to find that the non-

Florida Defendants have sufficient minimum contacts with Florida.  Rather, the alleged 

minimum contacts for the non-Florida Defendants could not be more attenuated.  According to 

Keim, the sole contacts with Florida are two text messages allegedly sent by from the shortcode 

Case 9:12-cv-80577-KAM   Document 100   Entered on FLSD Docket 06/24/2015   Page 12 of 18



 

 

 -13-  

   
 

 

94253.  (Am. Cplt. ¶¶ 33-36.) The unknown party allegedly entered Keim’s phone number into 

at least two text-messaging platforms through Defendants’ use of the “Friend Forwarder” 

campaign utilized by Songwhale or Cellit.  (Id.) As set forth by the Supreme Court, “a defendant 

will not be haled into a jurisdiction solely as a result of ‘random,’ ‘fortuitous,’ or ‘attenuated’ 

contacts.” Burger King Corp., 471 U.S. at 475 (citation omitted). 

Keim’s allegations relating to the text messages he supposedly received by fortuity in 

Florida cannot serve as the basis for jurisdiction where Keim has failed to establish a prima facie 

case for jurisdiction.  See Arrivalstar S.A. v. Axis Global Logistics, No. 11-cv-80585, 2012 WL 

488192, at *2-3 (S.D. Fla. Feb. 14, 2012) (holding plaintiff has the burden to establish a prima 

facie case of personal jurisdiction over a non-resident defendant in its complaint).  Furthermore, 

Keim impermissibly lumps all defendants together, rather than setting forth specific 

jurisdictional allegations as required by the Supreme Court.  See Rush, 444 U.S. at 332.  Such 

deficient pleading is not probative of whether personal jurisdiction exists over the non-Florida 

Defendants.  See Lane v. Capital Acquisitions & Mgmt. Co., No. 04-60602 CIV, 2006 WL 

4590705, at *5 (S.D. Fla. Apr. 14, 2006) (“By lumping all the defendants together in each claim 

and providing no factual basis to distinguish their conduct, the Lane's Complaint fails to satisfy 

the minimum standard of Rule 8.”) (Marra, J.).  The non-Florida Defendants’ random, fortuitous 

and attenuated contact with Florida plainly cannot give rise to personal jurisdiction consistent 

with the dictates of the Fourteenth Amendment.  Burger King Corp., 471 U.S. at 475.   

Moreover, the non-Florida Defendants have not engaged in any activities (substantial, 

non-isolated, or otherwise) within Florida such that there could be a contact sufficient to meet 

requisite due process standards.  Tellingly, Keim readily admits that MidAtlantic “is a foreign 

limited liability company, which owns and operates Pizza Hut franchises and other restaurants 
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in several states, including the following:  Virginia, West Virginia, Maryland, and the District 

of Columbia.” (Am. Cplt. ¶ 4.)  Keim also admits Pizza owns and operates franchises in other 

states such as New York, New Jersey, and Connecticut and that PA only owns and operates 

restaurants in Pennsylvania.  (Id. ¶¶ 9-10.)  The only jurisdictional allegations in Keim’s 

complaint that link these defendants with the State of Florida are the two text messages he 

allegedly received, by happenstance, in Florida.   

On the face of the Amended Complaint, the non-Florida Defendants do not avail 

themselves of the benefits of Florida’s jurisdiction at all (purposeful or not).  The alleged 

wrongdoing, by Keim’s own admission, was spurred by alleged contracts with Songwhale and 

Cellit, each of which are also non-residents.  (Am. Cplt. ¶¶ 18-19, 48.)  Such alleged conduct 

does not involve the non-Florida Defendants’ purposeful availment of the privilege of 

conducting activities within the forum, thereby invoking the benefits and protections of Florida 

law.  Without more, this is insufficient for these defendants to reasonably anticipate being 

subject to the jurisdiction of a Florida court.  In sum, the mere fact that Keim fortuitously 

received a text message while in Florida is not enough to establish jurisdiction over the non-

Florida Defendants.  See also World-Wide Volkswagen, 444 U.S. at 294 (“Even if the defendant 

would suffer minimal or no inconvenience from being forced to litigate before the tribunals of 

another State; even if the forum State has a strong interest in applying its law to the controversy; 

even if the forum State is the most convenient location for litigation, the Due Process Clause, 

acting as an instrument of interstate federalism, may sometimes act to divest the State of its 

power to render a valid judgment.”).     

To hold otherwise could potentially make the non-Florida Defendants subject to a myriad 

of litigation across the United States regardless of the forum.  For example, if Keim (a Florida 
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resident) traveled to California and received a text message there, he would allege the defendants 

are subject to jurisdiction there as well, despite their complete lack of contacts with California.  

Such a notion would render seventy years of Supreme Court jurisprudence regarding personal 

jurisdiction meaningless.  See generally Int’l Shoe, 326 U.S. at 317 (“[I]t has been generally 

recognized that the casual presence of the corporate agent or even his conduct of single or 

isolated items of activities in a state in the corporation’s behalf are not enough to subject it to suit 

on causes of action unconnected with the activities there.”).  The simple fact is the non-Florida 

Defendants’ alleged contacts with Florida were nothing more than random, fortuitous and 

attenuated.  See, e.g., Burger King Corp., 471 U.S. at 475. 

B. SUBJECTING THE NON-FLORIDA DEFENDANTS TO PERSONAL JURISDICTION IN 

FLORIDA WOULD OFFEND TRADITIONAL NOTIONS OF FAIR PLAY AND 

SUBSTANTIAL JUSTICE.  

In addition to the non-Florida Defendants’ lack of sufficient minimum contacts with 

Florida, which is amply sufficient to dismiss Plaintiff’s claims against them, asserting 

jurisdiction over the non-Florida Defendants would offend traditional notions of fair play and 

substantial justice.
5
 Madara, 916 F.2d at 1516; see also Int’l Shoe, 326 U.S. at 316.  In the 

context of fair play and substantial justice, “[t]he relationship between the defendant and the 

forum must be such that it is reasonable to require the corporation to defend the particular suit 

which is brought there.” World-Wide Volkswagen Corp., 444 U.S. at 292. Factors to be 

considered in this inquiry include: (i) the forum State’s interest in adjudicating the dispute; 

(ii) the plaintiff’s interest in obtaining convenient and effective relief, at least when that interest 

                                                 
5
 Minimum requirements of fair play and substantial justice may defeat the reasonableness 

of asserting personal jurisdiction even if the defendant has purposefully engaged in forum 

activities. Madara, 916 F.2d at 1517. “Conversely, these considerations may serve to establish 

the reasonableness of jurisdiction upon a lesser showing of minimum contacts than would 

otherwise be required.”  Id. at 1517. 
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is not adequately protected by the plaintiff’s power to choose the forum; (iii) the interstate 

judicial system’s interest in obtaining the most efficient resolution of controversies; and 

(iv) the shared interest of the several State in furthering fundamental substantive social 

policies.  Id. 

In this case, these factors clearly weigh in favor of dismissal.  The non-Florida 

Defendants, operating their franchise restaurants wholly within states other than Florida, would 

be burdened if they were made to travel to Florida to defend this action.  Their sole tie to Florida 

are text messages allegedly sent to Keim while he was located in Florida, and Keim’s Complaint 

is devoid of any reason why Florida would have any special interest in adjudicating this case.  

Keim has not pleaded any facts tending to show that the non-Florida Defendants had any 

involvement whatsoever in the creation or transmission of those text messages.  Furthermore, 

declining to exercise jurisdiction would not harm Keim’s interests as he could conceivably 

subject the non-Florida defendants to jurisdiction in states where they own and operate 

restaurants.  See Green v. USF&G Corp., 772 F. Supp. 1258, 1263 (S.D. Fla. 1991).  While the 

interstate judicial system could benefit from Florida’s adjudication of the action, this factor 

alone cannot overcome the violation of the non-Florida Defendants’ due process rights that 

would result if they are subjected to personal jurisdiction in Florida.  

CONCLUSION 

WHEREFORE, the non-Florida Defendants – ADF MIDATLANTIC, LLC, ADF Pizza I, 

LLC, and ADF PA, LLC – respectfully request this Honorable Court: (i) to enter an order 

granting AHI and PHI’s Motion to Dismiss for Failure to State a Claim pursuant to Federal Rule 

of Civil Procedure 12(b)(6); (ii) alternatively, to enter an order granting their Motion to Dismiss 

for Lack of Personal Jurisdiction pursuant to Federal Rule of Civil Procedure 12(b)(2); and (iii) 

to award any other relief this Court deems equitable and just. 
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Dated:  June 24, 2015         Respectfully submitted, 

/s/ David S. Almeida    

 

David S. Almeida (admitted pro hac vice) 

dalmeida@sheppardmullin.com 

SHEPPARD MULLIN  

RICHTER & HAMPTON LLP 

70 West Madison Street, 48
th

 Floor 

Chicago, Illinois  60602 

Telephone:  (312) 499-6300 

Facsimile:  (312) 499-6301  

David V. King, Esq. 

dking@kingchaves.com 

KING & CHAVES, LLC 

444 W. Railroad Ave., Suite 400 

West Palm Beach, FL  33401 

Telephone:  (561) 835-6775 

Fax:  (561) 835-6774 

Florida Bar No.:  438200 

 

Counsel for ADF MidAtlantic, LLC, ADF Pizza 

I, LLC and ADF PA, LLC 
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CERTIFICATE OF SERVICE 

 

 The undersigned hereby certifies that a true and correct copy of the above and foregoing 

MOTION TO DISMISS SECOND AMENDED COMPLAINT PURSUANT TO FRCP 

12(B)(2) FOR LACK OF PERSONAL JURISDICTION, WITH INCORPORATED 

MEMORANDUM OF LAW AND JOINDER IN MOTION TO DISMISS FILED BY 

AMERICAN HUTS INC. AND PIZZA HUT, INC. was served upon all interested parties 

using this Court’s ECF filing system this 24th day of June, 2015.   

 

       /s/ David V. King    
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