
 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF FLORIDA 

 

CASE NO. 15-CV-23352-MGC 

 

RAY MOHAMED, individually and on behalf of all 

others similarly situated, 

 

              Plaintiff 

vs. 

 

AMERICAN MOTOR COMPANY, LLC,   

a Florida limited liability company, d/b/a 

“InstantCarOffer.com” and “ICO”; and   

OFF LEASE ONLY, INC., a Florida Corporation, 

 

            Defendants. 

_________________________________________/  

 

 

DEFENDANT OFF LEASE ONLY, INC.’S MOTION TO EXCLUDE  

PLAINTIFF’S EXPERT REPORT, SUPPLEMENTAL REPORT  

AND THE TESTIMONY OF JEFFREY HANSEN 

 

 Defendant, Off Lease Only, Inc. (“OLO”), by and through undersigned counsel and 

pursuant to Federal Rule of Evidence 702, hereby moves to exclude Plaintiff’s Expert Written 

Report, dated October 20, 2016, Plaintiff’s Supplemental Written Report, dated November 28, 

2016, and the testimony of Plaintiff’s proposed expert, Jeffrey Hansen.  In support hereof, OLO 

states as follows: 

I. INTRODUCTION 

Plaintiff brought this putative class action pursuant to the Telephone Consumer 

Protection Act, 47 U.S.C. § 227, et seq. (“TCPA”), with respect to text messages he claims to 

have received from American Motor Company, LLC d/b/a “InstantCarOffer.com” or ICO 

(hereafter, “ICO”) using an Automated Telephone Dialing Systems (“ATDS”), which the TCPA 

defines as “equipment which has the capacity (A) to store or produce telephone numbers to be 

called, using a random or sequential number generator; and (B) to dial such numbers.” See 47 
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U.S.C. § 227(a)(1).  In support of his claim, Plaintiff is proffering a self-described TCPA 

“expert,” Jeffrey Hansen, who submitted a Written Report, dated October 20, 2016 (“Written 

Report”), in which he opines that the various platforms or system utilized by ICO constitute an 

ATDS under the TCPA.  A true and correct copy of the Written Report is attached hereto as 

EXHIBIT “1.”  In addition, Hansen also submitted a Supplemental Written Report, dated 

November 28, 2016, which Plaintiff filed in support of its Motion for Class Certification (D.E. 

111-4).
1
  In the Supplemental Written Report, Hansen opines as to the number of text messages 

allegedly sent by ICO for purposes of, among other things, defining the class and establishing 

numerosity under Rule 23.  A true and correct copy of the Written Report is attached hereto as 

EXHIBIT “2.” 

However, as discussed in full below, the opinions and testimony of Hansen should be 

excluded, including the Written Report and the Supplemental Written Report, pursuant to 

Federal Rules of Evidence 702, because: (1) Hansen is not qualified to provide expert opinions 

on ATDS issues; (2) Hansen offers an improper legal conclusion in opining that each platform or 

system is and has been an ATDS within meaning of the TCPA; (3) even if Hansen was qualified 

and his opinion was a proper topic for expert testimony, Hansen’s analysis, which does not 

include an actual examination or testing of the systems and software on which he is rendering an 

opinion, is unreliable; and (4) Hansen’s calculations concerning the number of text messages 

sent are not a proper subject for expert testimony and are unreliable.  

                                            
1
 The Supplement Written Report was served more than one month after the already extended deadline 

for Plaintiff to submit his expert reports without seeking leave of the Court to do so.  (D.E. 94).  
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II. LEGAL STANDARD 

As the Court is aware, the testimony of experts witnesses is governed by Federal Rule of 

Evidence 702 and Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993). See 

McClain v. Metabolife Int’l, Inc., 401 F.3d 1233, 1237 (11th Cir. 2005).  Rule 702 provides: 

A witness who is qualified as an expert by knowledge, skill, experience, training, 

or education may testify in the form of an opinion or otherwise if: 

(a)  the expert’s scientific, technical, or other specialized knowledge will help 

the trier of fact to understand the evidence or to determine a fact in issue; 

(b)  the testimony is based on sufficient facts or data; 

(c)  the testimony is the product of reliable principles and methods; and 

(d)  the expert has reliably applied the principles and methods to the facts of 

the case. 

Fed. R. Evid. 702 (emphasis added).  A trial judge is to perform the critical “gatekeeping” 

function of deciding the admissibility of scientific and technical evidence by conducting an 

“exacting analysis of the foundations of expert opinions to ensure they meet the standards for 

admissibility under Rule 702.”   United States v. Frazier, 387 F.3d 1244, 1260 (11th Cir. 2004) 

(emphasis in original) (citations and internal quotations omitted).   The importance of this 

gatekeeping requirement “cannot be overstated” since the expert's opinion “‘can be both 

powerful and quite misleading because of the difficulty in evaluating it.’”  Id. (citation omitted).   

The Eleventh Circuit has set forth a “rigorous three-part inquiry” for determining the 

admissibility of expert testimony under Rule 702: 

(1)  the expert is qualified to testify competently regarding the matters he 

intends to address;  

(2)  the methodology by which the expert reaches his conclusions is 

sufficiently reliable as determined by the sort of inquiry mandated in 

Daubert; and  
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(3)  the testimony assists the trier of fact, through the application of scientific, 

technical, or specialized expertise, to understand the evidence or to 

determine a fact in issue. 

Id. (citing City of Tuscaloosa v. Harcros Chems., Inc., 158 F.3d 548, 562 (11
th

 Cir. 1998). See 

also Sampson v. Carnival Corp., No. 15-24339, 2016 WL 7377226, at *2 (S.D. Fla. Dec. 16, 

2016) (same). “The Eleventh Circuit refers to the aforementioned requirements as the 

‘qualification,’ ‘reliability,’ and ‘helpfulness’ prongs.”  Sampson, 2016 WL 7377226, at *2.  The 

proponent of the proffered expert testimony bears the burden of establishing the admissibility 

and reliability of each element of a proposed expert’s opinions by a preponderance of the 

evidence.  See Rink v. Cheminova, Inc., 400 F.3d 1286, 1291 (11th Cir. 2005); Allison v. 

McGhan Med. Corp., 184 F.3d 1300, 1312 (11th Cir. 1999).   

III. ARGUMENT 

A. HANSEN IS NOT QUALIFIED TO TESTIFY REGARDING THE TEXTING 

SYSTEMS AT ISSUE IN THIS CASE.  

 

To qualify as an expert, a witness must have “knowledge, skill, experience, training, or 

education” relevant to such evidence or fact in issue.”  Fed R. Evid. 702.  Determining whether a 

witness is qualified to testify as an expert requires the trial court to examine the alleged expert’s 

credentials in light of the subject matter of the proposed testimony.  See City of Tuscaloosa, 158 

F.3d at 562-63.  Courts will exclude expert testimony if the expert does not possess specific 

experience or a background with the topic on which he or she is providing an opinion.  See, e.g., 

U.S. v. Brown, 415 F.3d 1257, 1269 (11th Cir. 2005) (affirming district court’s refusal to qualify 

freelance chemistry consultant with a PhD in plant pathology as an expert on controlled 

substances because he did not have chemistry degree, did not possess the appropriate license, and 

had only worked on the controlled substances at issue in the case on “isolated projects”).   
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In his Written Report, Hansen bases his “opinions” that the technological platforms at 

issue constitute an ATDS, in part, on how the terms “ATDS” and “predictive dialers” are used in 

a supposed “industry” and as those terms are defined by the FCC and in the TCPA.  (Ex. 1, 

Written Report, ¶¶16-20).  Hansen makes no effort in his Written Report to define or otherwise 

explain what this “industry” is or how it otherwise relates to his opinions.  As a consequence, 

those portions of his Written Report referring to or relying upon the “industry” are meaningless.  

Presuming for the sake of this Motion that the “industry” is one that uses ATDS and predictive 

dialers as a daily part of its business, Hansen’s Resume attached as Exhibit A to the Written 

Report does not demonstrate any professional experience to competently testify as to the 

meaning of an ATDS within this purported “industry.”  Hansen’s employment has been 

primarily, if not entirely, in computer forensics, computer security, and electronic discovery 

matters. (Ex. 1, Written Report, Ex. A attached thereto).   While Hansen claims to have 

experience with auto-dialing systems, his Resume does not reflect that he has ever been 

professionally employed by anyone in the “industry” that utilizes the same or similar platforms 

or systems so that he is able to competently testify based “professional experience” regarding the 

meaning of any terms within that “industry.”   

Nor was Hansen ever employed by the FCC or related government, quasi-governmental, 

or related legal body that would render him competent to testify to the meaning of the terms 

“ATDS” or “predictive dialer,” apart from simply reading the FCC regulations and the statute – 

an exercise a non-expert can do.  Hansen’s Resume does not reflect that he has authored 

scholarly articles or presentations on the technical aspects of an ATDS or predictive dialer.  

Furthermore, Hansen’s Resume reveals that his education is limited to vocational schools and 

certifications for proficiency in various software programs, the most recent of which was ten 
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years ago (an eternity in the ever-changing field of computer technology) and none of which 

directly pertain to subjects related to ATDS.  Accordingly, Hansen lacks the qualifications and 

professional experience necessary to opine on whether the platforms or systems at issue are an 

ATDS or predicative dialer as those terms are used in the “industry” and as they are defined by 

the FCC and in the TCPA. 

B. HANSEN’S OPINION ON A LEGAL ISSUE SHOULD BE EXCLUDED.  

Plaintiff’s claim for violation of the TCPA is based, in part, upon the allegation that ICO 

sent text messages to Plaintiff’s cellular telephone using “automatic telephone dialing system.”  

(D.E. 20, at ¶ 32).  The TCPA defines “automatic telephone dialing system” or “ATDS” as 

“equipment which has the capacity (A) to store or produce telephone numbers to be called, using 

a random or sequential number generator; and (B) to dial such numbers.” See 47 U.S.C. § 

227(a)(1).  As discussed in greater detail below, Judge Cohn previously held that Hansen may 

not offer an opinion that a telephone dialing system is an ATDS – exactly what Hansen is 

attempting to do here.  See Strauss v. CBE Group, Inc., No. 15-cv-62026, 2016 WL 2641965, at 

*2 (S.D. Fla. Mar. 22, 2016).  In his Written Report, Hansen makes numerous legal conclusions, 

including: 

 “[T]he dialers have the characteristics of an ATDS, as it relates to predictive 

dialers, as clarified in the FCC 2003 Order”; 

 “[I]n my expert opinion, the below dialing systems that are discussed in detail 

have the characteristics of an ‘automated telephone dialing system’ (“ATDS”) 

as defined by the TCPA” 

 “[I]n my expert opinion, the dialing systems . . . have the characteristics of an 

ATDS contemplated by the TCPA and clarified by the FCC”; and  

 [T]he SMS messages sent to Plaintiff and the Putative Class using the dialer 

described in detail above were made using SMS Blasting systems. . . has the 
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characteristics of an automated telephone dialing system as defined by the 

TCPA and FCC.
2
  

 (Ex. A. Written Report, ¶¶ 19, 21, 29, 37).  Indeed, offering a legal conclusion appears to be the 

very purpose for which he was retained in the first place.  In his Written Report, Hansen states 

that Plaintiff tasked him with “evaluat[ing] whether the telephone dialing systems used by [ICO] 

to send SMS messages in this case have the characteristics of an ‘automated telephone dialing 

system (“ATDS”) as defined by the [TCPA].” (Id., ¶ 15).   

 It is well-settled, however, that an expert may not offer legal conclusions.  See 

Montgomery v. Aetna Cas. & Sur. Co., 898 F.2d 1537 (11th Cir. 1990) (holding that an expert 

“cannot testify to the legal implications of conduct [because] the court must be the jury’s only 

source of law”).  “Where an expert offers an opinion as to the legal implications of the facts, that 

testimony . . . encroaches on the responsibilities of the judge and jury, and is inadmissible.”  

Legg v. Voice Media Group, Inc., No. 13-cv-62044, 2014 WL 1767097, at *4 (S.D. Fla. May 2, 

2014).  In the advisory notes to Rule 704, the committee provided the following example to aid 

in distinguishing between impermissible testimony on issues of law and permissible testimony on 

ultimate facts: “[T]he question, ‘Did T have capacity to make a will?’ would be excluded, while 

the question, ‘Did T have sufficient mental capacity to know the nature and extent of his 

property and the natural objects of his bounty and to formulate a rational scheme of 

distribution?’ would be allowed.”  Fed. R. Evid. 704 (committee notes).   

Guided by this principle, the Southern District previously held that an expert may not 

offer an opinion that a telephone dialing system is an ATDS.  See Strauss, 2016 WL 2641965, at 

                                            
2
 In his Written Report, Hansen states that because the terms “ATDS” and “predictive dialer” are used 

both within the aforementioned undefined “industry” and also by the FCC and in the TCPA, he will state 

“characteristics of an ‘automated telephone dialing system’ (“ATDS”) as defined by the Telephone 

Consumer Protection Act’” when referring to the FCC’s or the TCPA’s definition. (Ex. A, Written 

Report, ¶ 16).  
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*2; Legg, 2014 WL 1767097, at *4.  For example, in Strauss, the plaintiff also retained Hansen 

as an expert witness, who provided a written report opining that the defendant used an ATDS 

and that the equipment used to call the plaintiff satisfies the statutory definition of an ATDS.  In 

virtually identical fashion to the Written Report submitted in the instant case, Hansen’s report in 

Strauss stated, among other things: 

 [I]n my expert opinion, [the Noble Systems Predictive Dialer] satisfies the 

requirements of an “automatic telephone dialing system” (“ATDS”) as 

defined by the Telephone Consumer Protection Act, 47 U.S.C. § 227, et 

seq. (“TCPA”) 

 I am of the opinion that Defendant used an Automatic Telephone Dialing 

System to place telephone calls to Plaintiff, or more specifically, that the 

characteristics of the telephone dialing system described above meet the 

definition of equipment that has the capacity to store or produce numbers 

to be called, using a random or sequential number generator, and the 

capacity to call such numbers; 

 [I]n my expert opinion, the dialing system (as outlined above) constitute 

an ATDS as contemplated by the TCPA and clarified by the FCC; and  

 [I]t is also my expert opinion that all of the calls, at issue, made to Plaintiff 

in this case were made using an automatic telephone dialing system. 

Strauss, 2016 WL 2641965, at *2. Judge Cohn concluded that these statements constituted 

improper legal conclusions.  See id.  Reasoning that “Hansen may not offer a conclusion as to 

the legal definition of an ATDS, or the legal implications of using a predictive dialer,” the court 

excluded those portions of Hansen’s report “stating that the [defendant] used an ATDS and that 

the equipment used to call the Plaintiff fits within the statutory definition of an ATDS.”   Id.  See 

also Legg, 2014 WL 1767097, at *4 (excluding expert’s opinion “that the systems [the 

defendant] used to send its text messages meet the legal definition of an automatic telephone 

dialing system” as improper legal conclusion).   

 In the instant case, Hansen offers essentially the same legal conclusions that were 

excluded in Strauss.   For the same reasons, this Court should exclude those portions of Hansen’s 
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Written Report stating that ICO utilized an ATDS, that the equipment used to call Plaintiff and 

the putative class fits within the statutory definition of an ATDS, and/or any opinions concerning 

the legal implications of using a predicative dialer.  

C. HANSEN’S OPINION THAT THE SYSTEMS UTILIZED WERE AN ATDS 

SHOULD BE EXCLUDED BECAUSE THEY ARE NOT RELIABLE. 

 

Hansen’s opinion concerning the nature of the platforms and systems utilized by ICO to 

send the text messages is unreliable because Hansen did not test, review, inspect, or even look at 

the actual platforms or systems before rendering his opinion.  Under Rule 702, a trial judge must 

assess whether the reasoning or methodology underlying the expert’s testimony is scientifically 

valid and whether that reasoning or methodology can be applied to the facts in issue.  See 

Daubert, 509 U.S. at 592-93.  Among the factors a court may consider are: (1) whether the 

theory or technique can be tested; (2) whether it has been subjected to peer review; (3) whether 

the technique has a high known or potential rate of error; and (4) whether the theory has attained 

general acceptance within the scientific community. See Allison v. McGhan Medical Corp., 184 

F.3d 1300, 1312 (11
th

 Cir. 1999) (citing Daubert, 509 U.S. at 593-94); Excess Risk Underwriters, 

Inc. v. Lafayette Life Ins. Co., No. 01-4111, 2004 WL 6044760, at *2 (S.D. Fla. July 1, 2004) 

(same).  These factors are illustrative, rather than exhaustive.  See Excess Risk, 2004 WL 

6044760, at *2.  

Courts exclude expert opinions that are based on nothing more than speculation or 

subjective belief. See Zygarlowski v. Royal Caribbean Cruises Ltd., No. 11-21340, 2013 U.S. 

Dist. LEXIS 184982, at *8 (S.D. Fla. Feb. 27, 2013) (excluding portions of expert opinion 

because the expert “fail[ed] to provide any standard, guideline, or other basis to support her 

opinion” and, therefore, “because [her] opinions . . . [were] supported only by her ‘subjective 

belief or unsupported speculation,’ they [did] not pass the threshold for reliability”).  An expert 
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may rely upon inadmissible hearsay only if the facts or data are “of a type reasonably relied upon 

by experts in the particular field in forming opinions or inferences upon the subject.”  Frazier, 

387 F.3d at 1260 (quoting Fed. R. Evid. 703).  An expert’s opinion based upon mere conclusions 

without the application of a reliable methodology and without reference to specific facts in the 

record is inadmissible. See id. at 1261 (“If admissibility could be established merely by the ipse 

dixit of an admittedly qualified expert, the reliability prong would be, for all practical purposes, 

subsumed by the qualification prong”). 

 In our case, Hansen did not engage in any reliable analysis to determine the true 

capabilities of the systems utilized by ICO to send text messages.  Hansen’s Written Report fails 

to establish that he ever personally analyzed or tested the Callfire, Twillio, or 3Seventy platforms 

or systems used by ICO to send the text messages in question, or the hardware or software of 

those respective systems.  Hansen, aware of his failures to actually test or inspect the systems at 

issue, peremptorily claims that these shortcomings may be excused because “no other physical 

inspection was required in determining the capabilities of these systems” since a “physical 

inspection of this system would not show anything more than the SMS messaging systems are 

standard computers.”  (Ex. 1, Written Report, ¶ 39).  Hansen is too clever by half.  A proper 

physical inspection of the platforms at issue would involve more than what Hansen implies, but 

instead, would include analyzing, testing, or otherwise working on the actual platform or system 

in question to understand the process by which the text messages were sent and to determine its 

capabilities.  Hansen admittedly did not do that.  In his Written Report, Hansen states that to 

determine whether the platforms are an ATDS, “all I had to do was investigate what the dialing 

equipment is capable of doing.”  (Id., at ¶ 38).   By not inspecting either the Callfire, Twillio, or 
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3Seventy platforms, or any system hardware or software, Hansen failed to follow his own words, 

i.e., “investigate what the dialing equipment is capable of doing.”  

Instead, to reach his conclusion that each of these platforms is an ATDS, Hansen merely 

read “publically available information,” which he does not specifically identify or include as an 

exhibit to his Written Report.  (Id., ¶ 22).  Based on the unidentified information he claims to 

have read, Hansen assumes that the platforms or systems used were, in fact, an ATDS.  This is 

simply not an appropriate methodology under Rule 702 and Daubert.   The subpoena responses 

from Callfire and Twillio attached as exhibits to the Written Report do not contain any 

specifications or technical data regarding the exact configuration or capabilities of systems in 

question.  (Id., Exs. D &G attached thereto).  At most, in response to Plaintiff’s request for 

“technical specifications manuals and training materials” regarding the software and hardware 

utilized, both Callfire and Twillio directed Plaintiff to information on their respective websites – 

presumably, the unidentified “publically available information” Hansen relies upon.  The idea of 

an “expert” asking a jury to accept his expert opinion because he read something on the internet 

is plainly not helpful to a jury.  

Moreover, this “public” information consists largely of marketing information, 

instructions, and other descriptive material that is not the technical, and often proprietary and 

non-public information, describing the exact configuration of each system that would be 

necessary for rendering a proper opinion on the system’s capabilities.  (Id.). The Written Report 

fails to establish whether website materials such as these are typically relied upon by experts in 

analyzing the capabilities of a purported ATDS or are otherwise appropriate for the foundation of 

such an opinion.  Indeed, materials of this kind from a company’s website have been deemed to 

be of limited value for proving whether text messages were sent using an ATDS.  See Gaza v. 
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LTD Financial Services, LP, No. 8:14-cv-1012, 2015 WL 5009741, at *2 (M.D. Fla. Aug. 24. 

2015) (rejecting use of a “case study” found on website to prove subject calls were made using 

an ATDS, noting that a “company's website is a marketing tool . . . full of imprecise puffery that 

no one should take at face value” and is “not self-authenticating”) (citations omitted).  

Furthermore, while “an expert may rely upon inadmissible materials and hearsay to form his 

opinion, the expert must also carry out some independent analysis of the material issues in the 

case.”  Barrueto v. Larios, No. 99-0528, 2003 WL 25782075, at *7 (S.D. Fla. Sept. 18, 2003) 

(citation omitted).  Here, there is no evidence that Hansen conducted an independent analysis of 

the systems at issue or did anything to corroborate the veracity of the materials posted on the 

companies’ respective websites.   

In addition to being insufficient to show the technical capabilities of systems at issue, 

nothing in any of these materials currently found on the companies’ various websites – or in 

Hansen’s Written Report – demonstrates that the systems described in those materials are the 

same systems ICO actually utilized to send the specific text messages to Plaintiff or to send text 

messages to the putative class members during the relevant time period for class membership 

dating back to 2011.  Nor does Hansen account for whether ICO actually used those systems in 

the precise manner provided for in the website materials.   

The fatal flaws in Hansen’s methodology are illustrated in this District’s ruling in Legg v. 

Voice Media Group, Inc., 2014 WL 1767097, in which the plaintiff’s attempted to establish that 

the defendant utilized an ATDS by reviewing a client handbook produced by Phaz2, the vendor 

the defendant relied upon to send its text messages.  In excluding the expert’s opinion for lack of 

an adequate foundation, the court concluded, in words equally applicable to the case at bar: 

[The] client handbook purports to set forth instructions and descriptions relating 

to Phaz2’s systems. VMG represents, however, and Legg does not dispute, that 
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[the expert] has not had the opportunity to inspect VMG’s or Phaz2’s equipment, 

or to review any testimony regarding VMG’s relationship with Phaz2 or the 

process by which VMG actually sent its text messages. 

 

* * * 

 

Phaz2’s client handbook, standing alone, provides an insufficient basis for 

[the expert’s] opinion regarding the capabilities of VMG’s systems. [The 

expert] does not know whether VMG actually used the systems discussed in the 

handbook, or in the manner provided in the handbook. Indeed, [the expert] cannot 

even say whether Phaz2’s own equipment conforms to the specifications 

discussed in its handbook.  [The expert’s] conclusion upon review of the 

handbook that “VMG employed and operated an Automatic Telephone Dialing 

System (ATDS) as defined within the TCPA” is therefore too attenuated from the 

underlying materials to be of use, with the gap filled only by [the expert’s] 

speculation 

 

Id. at *5 (emphasis added) (internal citations omitted). Similarly, in Estrella v. Ltd Financial 

Services, LP, No. 8:14-cv-2624, 2015 WL 6742062, at *3 n.6, (M.D. Fla. Nov. 2, 2015), the 

Middle District rejected reliance upon a company’s website to prove that the defendant used a 

predictive dialer to place class to the plaintiff’ cellular phone: 

Plaintiff's reliance on Castel Connects' website is misplaced. Even accepting that 

the website establishes that Defendant uses Castel Connects equipment in some 

aspect of its business, that is all it does. To conclude that Defendant used an 

ATDS to call Plaintiff solely because Defendant may have had the capacity to use 

an ATDS because it uses Castel Connects equipment requires far too much 

speculation. 

 

 Equally, in our case, the website materials provide an insufficient foundation for Hansen 

to opine regarding the capabilities of the systems at issue and, additionally, Hansen does not 

know whether ICO actually utilized the same systems discussed on the websites during the 

period of 2011 to February 2015 (when the Dealer Agreement between ICO and OLO was 

terminated) or whether ICO used those system in the exact same manner provided for in the 

materials.  Because Hansen’s analysis is based upon insufficient facts and data, and otherwise 
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lacks an adequate foundation, his opinion that the platforms or systems utilized by ICO are an 

ATDS should be stricken as unreliable.   

D. HANSEN’S CALCULATIONS REGARDING THE NUMBER OF TEXT 

MESSAGES SENT DO NOT ADDRESS ISSUES BEYOND THE COMMON 

KNOWLEDGE OF THE AVERAGE LAYPERSON AND ARE UNRELIABLE.  

 

Under Rule 702, expert testimony is admissible only if the subject matter at issue is 

beyond the common knowledge of the average layperson.  See Hibiscus Associates Ltd. v. Board 

of Trustees of Policemen & Fireman Retirement Sys. of City of Detroit, 50 F.3d 908, 917 (11
th

 

Cir. 1995).  An expert’s opinion that involves nothing more than a series of simple calculations, 

which does not require expert skill, is inadmissible.  See Waine-Golston v. Time Warner 

Entertainment-Advance/New House P’ship, No. 11cv1057, 2013 WL 1285535, at *10 (S.D. Cal. 

Mar. 27, 2013) (concluding that where a layperson “conducted the same or similar analysis as . . 

. the alleged ‘expert,’ it cannot be said that [the expert’s] analysis consists of a subject matter 

‘beyond the common knowledge of the average man’”).  

In his Supplemental Written Report, Hansen purports to identify the putative class by 

reviewing a “CSV file containing SMS messages sent to wireless numbers.”  (Ex. 2, Suppl. 

Written Report, ¶ 14).  That CSV file, attached to Hansen’s Supplemental Report as Exhibit C, is 

nothing more than a large Excel spreadsheet.  (Id., Ex. C attached thereto).  Hansen purports to 

have removed those records that do not contain SMS messages, and using “SQL queries” came 

to the following “conclusions”: (1) that “[t]he records produced were from the dates ranges from 

April 16, 2014 to May 15, 2014 and contained 78,164 SMS messages to 62,872 unique wireless 

numbers”; and (2) “[f]rom May 1, 2014 through February 2015 there were 55,358 SMS 

messages sent to 48,945 unique wireless numbers.”  (Id., ¶ 19).   
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These “conclusions” are nothing more than counting the number of entries on the 

spreadsheet.  In fact, actual “counting” was not even required as the left-hand column of the 

Excel Spreadsheet identifies the number of entries.
3
  At the very most, Hansen’s purported 

expertise was utilizing SQL queries to eliminate redundant phone numbers to determine the 

number of unique phone numbers and to input a specific date range to sort out and retrieve the 

number of text messages sent during that period.   

That exercise is not “beyond the common knowledge of the average layperson.”  Courts 

have specifically found that a witness is not an expert where his or her purported expertise was 

merely utilizing an SQL database to sort and retrieve data.  See Henderson v. Corelogic Nat’l 

Background Data, LLC, No. 3:12-cv-97, 2016 WL 354751, at *3 (E.D. Va. Jan. 27, 2016) (using 

an SQL query to search for and retrieve data is “no more technical or foreign to the average 

layperson than typing a search request into Google and noting the number of results”).  Likewise, 

Hansen’s conclusion that the text messages were “successfully sent” is nothing more than 

Hansen reciting information from the “status” column on the Excel Spreadsheet.  “A witness 

who does nothing more than review and summarize data in a computer database is a lay witness, 

not an expert.”   Id.    

The information Plaintiff wishes to put forward through Hansen’s purported opinion is, in 

actuality, a summary of the contents of a voluminous writing that should be addressed through 

Rule 1006.  By employing Hansen to convey this information, Plaintiff is improperly attempting 

to imbue the numbers with the imprimatur of “expert opinion,” which may mislead the jury as to 

their import or reliability.  

                                            
3
 Row 1 of the Excel Spreadsheet contains the column identifiers “from,” to,” etc. and the last row 

containing a text message is numbered 78,177. Hansen did nothing more than subtract 1 from 78,177 to 

come to the “conclusion” that 78,176 messages were sent. Despite his claim, it does not appear that 

Hansen did anything to “remove” records that do not contain SMS messages as all entries apparently 

included a message.  
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 Plaintiff’s use of Hansen to present this evidence is particularly concerning because the 

Supplemental Written Report does not show that Hansen has done anything to independently 

corroborate the veracity of this hearsay evidence, or to understand how the information was 

compiled or even what the various entries on the Excel spreadsheet mean.  Hansen notes that the 

spreadsheet contains columns identified as “From,” “To,” “Body,” Status,” “SentDate,” 

“NumSegments,” “ErrorCode,” “AccountSid,” “Sid,” “direction,” “price,” and “PriceUnit.”  

However, rather than refer to the author of the document, he simply assumes their meaning on 

face value.  If Hansen spoke to the author of the CSV file to understand its contents, he does not 

indicate as much in his Supplemental Written Report, nor is there is there any testimony attached 

to the report to sustain such a conclusion.  Indeed, there is nothing in the Supplemental Report to 

even suggest that Hansen knows who complied in the first place.  Despite these failures, Hansen 

makes conclusions as the meanings of the numbers contained in the spreadsheet.  That is simply 

not enough to meet the requirements of reliability under Rule 702 and Daubert.  Accordingly, 

Hansen’s purported “conclusions” regarding the number of text messages sent is not the proper 

subject of expert testimony, nor is it reliable, and as such, should be excluded.   

WHEREFORE, for all of the foregoing reasons, the opinions and testimony of 

Plaintiff’s expert Jeffrey Hansen, should be excluded, including the Written Report, the 

Supplemental Written Report, and those offered in support of Plaintiff’s Motion for Class 

Certification.  
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Respectfully submitted,  

 

By:   /s/ Franklin Zemel_____ 

Franklin L. Zemel 

Florida Bar No. 816620 

Alan R. Poppe 

Florida Bar No. 0186872 

ARNSTEIN & LEHR LLP 

200 East Las Olas Boulevard, Suite 1000 

Fort Lauderdale, Florida 33301 

Telephone: (954) 713-7600 

Email: franklin.zemel@arnstein.com 

Email: apoppe@arsntein.com 

 

and 

 

Ejola Cook, Esq. 

Rebecca Radosevich, Esq. 

OFF LEASE ONLY, INC. 

776 Lake Worth Blvd. 

Lake Worth, Florida 33460 

Telephone: (561) 222-2277 

Email: court@offleaseonly.com 

Email: ejolac@offleaseonly.com 

 

Attorneys for Off Lease Only, Inc.  

 

CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY that on January 9, 2017, we electronically filed the foregoing 

document with the Clerk of the Court using CM/ECF, which will serve a copy of the document 

on all counsel of record or pro se parties identified on the attached Service List in the manner 

specified, either via transmission of Notices of Electronic Filing generated by CM/ECF or in 

some other authorized manner for those counsel or parties who are not authorized to receive 

electronically Notices of Electronic Filing. 

  

 

By:   /s/ Franklin Zemel_____ 

Franklin L. Zemel 

Florida Bar No. 816620 
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Email: blusskin@lusskinlaw.com 
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Rebecca Radosevich, Esq. 

OFF LEASE ONLY, INC. 
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Lake Worth, Florida 33460 

Tel: (561) 222-2277 

Fax: (561) 223-2817 
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