
IN THE UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

Miami Division 
 

CASE NO.:  08-20424-CIV-UNGARO/SIMONTON 
 
PREFERRED CARE PARTNERS HOLDING CORP., 
a Florida corporation; PREFERRED CARE 
PARTNERS, INC., a Florida corporation;  

  Plaintiffs, 

v. 
 
HUMANA INC., a foreign corporation,       

  Defendant. 
___________________________________________/  

PLAINTIFFS’ MOTION FOR SANCTIONS 

Plaintiffs Preferred Care Partners Holding Corp. (“PCP Holding Corp.”) and Preferred 

Care Partners, Inc. (“PCP”) (collectively, “Plaintiffs”), by and through their undersigned counsel 

and pursuant to this Honorable Court’s inherent power to regulate litigation and Fed. R. Civ. P. 

37 and 16 hereby request that Defendant Humana Inc.’s (“Humana”) Amended Answer and 

Affirmative Defenses to Amended Complaint [D.E. # 105-2] be stricken and that a judgment of 

liability be entered against Humana as a sanction for its selective destruction of documents 

and callous disregard of this Honorable Court’s Scheduling Order and the discovery 

process, as more fully set forth below.  Even if the Court should decide not to impose this well-

deserved sanction upon Humana, Plaintiffs nevertheless request that the Court grant their 

pending Motion for Partial Summary Judgment of liability, given the irrefutable evidence in the 

record supporting such judgment, and deny Humana’s Motion for Summary Judgment.  

Additionally, regardless of the Court’s pre-trial determination with respect to liability, Plaintiffs 

request that the Court attempt to reduce the prejudice that Plaintiffs will necessarily face at trial 

due to Humana’s misconduct (whether it be trial only as to damages if default judgment of 

liability is entered, or trial on all or part of the liability issues and damages) by denying 

Humana’s motions seeking to muffle Plaintiffs’ damages expert, excluding the testimony of 

Humana’s damages experts, giving an adverse inference instruction and making certain 

curative evidentiary rulings. 

 Plaintiffs further request that the Court require Humana to pay a significant monetary 

sanction to send this multi-billion dollar Fortune 100 corporation a message that flouting 

Scheduling Orders and the discovery process will not be tolerated in the Southern District of 

Florida and to deter others from engaging in similar conduct.  Although, as previously brought to 

this Court’s attention, severe sanctions were imposed upon Humana in August of 2008 by 
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Circuit Court Judge Gill Freeman in Kelly v. Community Hospital of Palm Beach, Case No. 93-

654 CA 40 in the Circuit Court of the Eleventh Judicial Circuit in and for Miami-Dade County, 

Florida, for egregious discovery violations, it is clear that Humana still “doesn’t get it.”1  Indeed, 

Humana’s conduct in this case confirms that its corporate culture condones an obstreperous 

pattern and practice of sharp litigation tactics that will continue unless and until stopped by the 

full weight of this Honorable Court’s authority.2 

FACTS3 

As set forth in Plaintiffs’ Motion for Further Continuance of Trial and for Other Relief filed 

on January 21, 2009 [D.E. # 148], Humana untimely produced over 10,000 pages of documents 

on January 16, 2009, two months after the November 17, 2008 discovery deadline prescribed 

by this Honorable Court.4  This egregious non-compliance with the Court-ordered discovery 

deadline occurred at a time when the Pretrial Conference was only one week away (January 23, 

2009) and trial was scheduled to commence one month later (February 16, 2009).5  Importantly, 

the Court’s Scheduling Order provides that the time schedule contained therein “may not be 

modified absent prior Order of the Court” and that failure to comply with such schedule “may 

result in dismissal or other sanctions.”6  In its Order on Plaintiffs’ Motion for Further Continuance 

of Trial [D.E. # 150], the Court denied the relief that Plaintiffs had sought in an effort to 
                                                 
1  A copy of Judge Freeman’s Order was submitted to the Court as Exhibit A to Plaintiffs’ Motion for 
Further Continuance of Trial and for Other Relief [D.E. # 148].  Therein, Judge Freeman concluded that 
Humana’s failure to produce documents rose to the level of willful and fraudulent concealment.  Judge 
Freeman also found that Humana proffered false testimony and half truths through a particular witness.  
In their Motion to Strike Paragraphs 4 and 5 of the Affidavit of Richard Mesa [D.E. # 78], Plaintiffs have 
asserted the same with regard to Mesa’s affidavit, which was filed by Humana on August 5, 2008 in 
support of its motion for summary judgment as to Plaintiffs’ claim for tortious interference.   
2  In what could be considered a forerunner to the sanctionable conduct upon which this motion is 
predicated, Humana’s arrogance has permeated this litigation, as repeatedly pointed out by Plaintiffs in 
response to Humana’s submissions to the Court. See, e.g. Plaintiffs’ Reply Memorandum of Law in 
Support of their Motion to Compel Better Responses to Second Request for Production [D.E.# 46], at 2 & 
6; Plaintiffs’ Memorandum of Law in Opposition to Defendant’s Objection/Appeal of Two Portions of the 
Magistrate Judge’s July 8, 2008 Order [D.E. # 68], at 2;  Plaintiffs’ Surreply to  Defendant Humana Inc.’s 
Reply in Support of Objection/Appeal of Two Portions of the Magistrate Judge’s July 8, 2008 Order [D.E. 
# 71-2], at 2-3; Plaintiffs’ Memorandum of Law in Opposition to Defendant Humana Inc.’s Motion for 
Summary Judgment on the Amended Complaint [D.E. # 114], at 14 n. 31.  
3  All exhibits referenced herein are found in Plaintiffs’ Appendix of Exhibits to Motion for Sanctions 
(hereafter “Sanctions Appendix”), which is being submitted for filing under seal. 
4  The original October 17, 2008 discovery cut-off date set in the Court’s Scheduling Order for Pretrial 
Conference and Trial [D.E. # 32] (hereafter, “Scheduling Order”) was extended to November 17, 2008. 
Order Granting Plaintiffs’ Motion for Leave to Amend Complaint and Granting in Part and Denying in Part 
Defendant’s Motion to Extend Discovery and All Corresponding Time Periods [D.E. # 66].     
5  On January 21, 2009, just prior to Plaintiffs’ bringing Humana’s monumental discovery violation to the 
Court’s attention, the Court sua sponte reset the Pretrial Conference to February 20, 2009 and trial to the 
two-week period commencing March 30, 2009.  Order Re-Setting Pre-Trial Conference, Calendar Call 
and Trial Period [D.E. # 147].  On February 16, 2009 (entered on docket on February 17, 2009), the Court 
further continued the Pretrial Conference to April 10, 2009 and trial to the two-week period commencing 
April 27, 2009. Order Re-Setting Pre-Trial Conference, Calendar Call and Trial Period [D.E. # 151].  
However, both Orders provide that all other dates and deadlines shall remain in full force and effect. 
6  Scheduling Order, at 2. 
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ameliorate the prejudices visited upon them by Humana’s flagrant violation of the Scheduling 

Order, but granted them leave to seek sanctions, including but not limited to, the exclusion of 

evidence, judgment against Defendant, and any other relief Plaintiffs deemed warranted. 

As if the late production of over 10,000 pages of documents were not bad enough, 

Humana notified Plaintiffs several weeks ago that it is also in possession of another “dump” of 

documents, which its counsel is inexplicably “culling” and whose production will apparently not 

be forthcoming until whenever this unilateral and unsupervised “culling” process is completed.  

In addition to being wholly inappropriate and unauthorized by the rules governing discovery and 

constituting a further violation of the Scheduling Order, this new delayed production will further 

impair Plaintiffs’ ability to prepare for the imminent trial of this action.  Therefore, Plaintiffs 

reserve the right to seek further sanctions upon receipt of these additional documents.  

Regardless of any future Court action, the results of Plaintiffs’ review of the 10,000 pages 

produced on January 16, 2009 provide ample justification for the imposition of the sanctions 

requested herein. 

A. Humana Engaged in Willful Destruction of Relevant Documents 

  On November 24, 2008, Plaintiffs filed a Motion for Partial Summary Judgment [D.E. # 

104], seeking, among other things: (1) the entry of judgment as a matter of law that Humana 

breached the Confidentiality Agreement between the parties by failing to destroy Plaintiffs’ 

confidential information at the conclusion of a due diligence process into Humana’s potential 

acquisition of Plaintiffs; and (2) injunctive relief compelling a full forensic investigation of 

Humana’s computer systems by an independent expert to locate the due diligence documents 

that Humana had failed to destroy.7  On December 10, 2008, only two days before Humana filed 

its response to Plaintiffs’ Motion for Partial Summary Judgment, Humana implemented a “print 

and purge” scheme whereby ninety-four (94) members of its due diligence team were instructed 

to make sure they had purged all due diligence materials from their computers and, if they found 

any previously undeleted materials, to print and forward such materials to Humana’s in-house 

counsel Heidi Garwood and to delete  them from their computers.8  In opposing the injunctive 

relief sought by Plaintiffs in their Motion for Partial Summary Judgment, Humana relied on this 

unprecedented “print and purge” scheme to argue that there was no evidence that any 

                                                 
7  Confidentiality Agreement dated May 7, 2007, Sanctions Appendix Exhibit 1, at 2.  Humana has 
admitted this contractual obligation in its response to Request Number 8 of Plaintiffs’ First Requests for 
Admission, Sanctions Appendix Composite Exhibit 2 (Request: “Admit that under the express terms of the 
Confidentiality Agreement Humana agreed that, in the event the acquisition did not occur, it would destroy 
all the Confidential Information, including all copies, notes and memoranda made therefrom.”  Response:  
“Admitted.”).   
8  Email dated December 10, 2008 from due diligence team liaison Amy Boone transmitting this 
instruction to the ninety-three (93) other due diligence team members, HUMANA SUPP 003455-003456, 
Sanctions Appendix Exhibit 3. 
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additional documents that should have been destroyed at the end of the due diligence period 

still remained in its possession; hence there was no reason to enjoin anything through summary 

judgment.9  As purported proof for this contention, Humana proffered the Unsworn Declarations 

of due diligence team liaison Amy Boone and sixteen (16) other team members, wherein all of 

the declarants stated that they had made copies of due diligence documents found in their 

computers, sent them to Garwood and, incredibly, deleted them.10  These deletions are 

outrageous because 1) they violate Humana’s common law duty to preserve relevant 

documents during litigation; 2) they were unsupervised and accomplished by the very same 

Humana personnel who are at the center of Plaintiffs’ allegations of wrongdoing; 3) they were 

carried out with the full knowledge of Humana’s in-house counsel; and 4) they make it 

impossible to determine what documents may have been deleted that were not copied or, with 

regard to emails, whether they were fully copied with all attachments and showing all recipient 

identities.11  Clearly, by ordering these deletions Humana deliberately and willfully engaged in 

the wholesale destruction of relevant evidence during the pendency of this litigation in flagrant 

bad faith and callous disregard of its discovery obligations.12 

                                                 
9  Defendant Humana Inc.’s Response in Opposition to Motion for Partial Summary Judgment [D.E. # 
122], at 20.  This argument was obviously meritless, given the subsequent late production of 10,000 
documents, a significant portion of which contains Plaintiffs confidential information and the promised 
“dump” of documents to be produced at some unspecified date in the future. 
10   Unsworn Declarations under Penalty of Perjury of Amy Boone, Charles Beckman, Tom Liston, Bill 
Baldwin, Monica Grace Baldwin, Gregory B. Davis, Debbie Galloway, Ed Henry, Amanda Jester, Thomas 
A. Payne, J. Gregory Price, Scott Ropp, William T. Stice, Shannon Scott Thompson, Ralph M. Wilson, 
Michael Russman and Donna Scarborough, Sanctions Appendix Composite Exhibit 4.  Significantly, 
although these declarants stated that they had sent the found documents to Garwood on or about 
December 10, 2008, Humana did not produce them until over a month later on January 16, 2009. 
       Notwithstanding this extended review period, Humana has belatedly claimed the attorney-client 
privilege as to several documents included in the production.  However, Plaintiffs contend that Humana 
has waived the privilege and intend to submit the documents to the Court for in camera review together 
with a request for such a ruling.  Among the documents that Humana seeks to hide under its privilege 
claim is an email communication from Humana employee Amy Brock in response to Boone’s “print and 
purge” instructions, wherein Brock indicates that she had due diligence documents in her computer.  
Documents bates labeled HUMANA SUPP 004000-004005, Sanctions Appendix Exhibit 5 (Attorney 
communications redacted).  However, Humana did not provide a declaration from Brock in opposition to 
Plaintiffs’ Motion for Partial Summary Judgment.  Because there is no competent evidence before this 
Court that Brock deleted those documents from her computer, Humana’s misguided “print and purge” 
scheme did not even accomplish its objective. 
11  Many of the emails show an attachment pictogram but copies of the attachments were not produced.  
Additionally, in a large number of emails the recipient list is truncated.  
12  Plaintiffs respectfully submit that Humana’s newly undertaken and egregiously untimely effort to locate 
relevant documents was motivated more out of fear that Plaintiffs would prevail on their Motion for Partial 
Summary Judgment and that an independent forensic expert would be appointed by the Court who, in 
turn, would readily discover Humana’s non-compliance with the Confidentiality Agreement.  But for this 
concern, the newly produced documents would have remained secreted within Humana’s records.  
Indeed, as demonstrated by its employees’ declarations, rather than segregate the email communications 
and documents related to the due diligence, Humana allowed Plaintiffs’ confidential information to 
propagate throughout its entire computer system.  This failure to take the necessary precautions to 
protect Plaintiffs’ confidential information fostered the growth of a virus-like infection that can only be 

Case 1:08-cv-20424-UU   Document 153   Entered on FLSD Docket 02/17/2009   Page 4 of 20



 5 

Humana’s instruction to its employees to delete due diligence materials found in their 

computers stands in sharp contrast to the appropriate one given to them at the outset of the 

litigation in keeping with Humana’s common law duty not to delete any such documents.  

Indeed, due diligence team liaison Amy Boone has testified that she found emails relating to the 

due diligence process shortly after the commencement of the litigation but was told “not to 

destroy them because at that time even destruction requested by the Plaintiffs could be 

considered destruction of evidence.”13  Due diligence team leader Charles Beckman similarly 

testified to having been advised by counsel not to destroy any documents that he might still 

have in his possession relating to the due diligence process after the litigation commenced.14  

Thus, when Beckman belatedly found relevant emails in his computer in the summer of 2008 

(which incredibly were not even produced until the day of his deposition months later), he “did 

not delete these emails because [he] was still under the impression that because there was 

litigation in process, [he] should not destroy any documents.”15  Remarkably though, as part of 

the “print and purge” scheme, both Boone and Beckman disregarded this earlier instruction and 

destroyed this previously preserved evidence with the full knowledge of Humana’s in-house 

counsel.16 

Significantly, Humana’s December 10, 2008 “print and purge” scheme did not afford any 

guidance to the members of the due diligence team or, more importantly, any supervision of 

their activities whatsoever.  Additionally, there was no investigation into how each of the team 

members maintained information in their computers.  Thus, these Humana employees were left 

to their own devices to destroy whatever they liked (or disliked) – which they did.  Specifically, at 

least one due diligence team member chose to perform only the “purge” portion of the exercise 

as demonstrated by three documents that were produced with handwritten notations by Charles 

Beckman.17  In one of the documents, Beckman indicates that over 4,000 pages of documents 

were not printed prior to their deletion and in another one he states he could not print but still 

deleted an August 14, 2007 email because the sender had electronically stamped it “Do Not 

Copy/Forward.”18  Moreover, given the absence of investigation, guidance and oversight in 

                                                                                                                                                             
cured by forensic intervention.   
13   Unsworn Declaration Under Penalty of Perjury of Amy Boone, Part of Sanctions Appendix Composite 
Exhibit 4 (hereafter, “Boone Decl.”), at ¶ 5. 
14   Unsworn Declaration Under Penalty of Perjury of Charles Beckman, Part of Sanctions Appendix 
Composite Exhibit 4 (“hereafter, “Beckman Decl.”), at ¶ 5. 
15   Id. 
16   Boone Decl., at ¶ 5.  Beckman Decl., at ¶ 7. 
17  Documents bates stamped HUMANA SUPP 006099, 006741 and 007272, Sanctions Appendix Exhibit 
6.  Although Humana did not identify the 10,000 page production by source, the handwriting is similar in 
all three of these documents and one of them bears the initials “CB.”  
18  Beckman’s inability to print the email with the “Do not Copy/Forward” electronic stamp raises 
significant questions regarding the “print and purge” scheme, such as:  What did other Humana 
employees do if they encountered a similar difficulty?  Did they, like Beckman, “purge” but not “print” 
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carrying out the “print and purge” scheme, it is not surprising that only seventeen out of ninety-

four team members reported that they had found due diligence materials in their computers.  

This low “turn-out” does not comport with the technical explanation as to why documents 

continue to exist in Humana computer systems after they were purportedly destroyed at the 

conclusion of the due diligence process—that deleting emails out of folders in Lotus Notes does 

not really delete them because they continue to exist in a Lotus Notes “master file.”19  Thus, 

given Humana’s own explanation, all team members who merely deleted emails within such 

folders should have still found copies of them in their computers’ Lotus Notes “master file” and 

reported such finds back to team liaison Boone and Humana’s in-house counsel.  However, this 

is not the case.  By way of example, Balbino Vazquez (a due diligence team member at the 

epicenter of Plaintiffs’ allegations that Humana misused their confidential information to poach 

their members and medical providers) testified at his deposition that he maintained records 

relating to Preferred Care Partners during the course of the due diligence in a “Partagas” folder 

and that at the end of the process he simply deleted that folder.20  Yet, there is no declaration 

from Vazquez that he found such documents in his Lotus Notes “master file” as part of the “print 

and purge” exercise and sent them to in-house counsel.  This is inconceivable.  Similarly, there 

is no declaration from another key player in this case, Humana’s  Regional President for Florida 

(Medicare and Medicaid Products) Michael Seltzer.21  Therefore, it stands to reason that 

Vazquez and others like him either did not bother to search their computers or, like Beckman, 

only performed the “purge” portion of the exercise, thereby destroying relevant documents 

during the course of litigation in direct violation of Humana’s discovery obligations.22 

B. The discovery process has been irreversibly tainted by Humana’s failure to 
timely produce critical documents: 

 
 In addition to destroying documents during the pendency of this litigation, Humana has 

irreversibly tainted the discovery process by waiting until January 16, 2009 to produce 

documents that are critical to Plaintiffs’ actual and potential claims against Humana.  These 

documents go to the core allegations in Plaintiffs’ Amended Complaint and the inability to use 

                                                                                                                                                             
those emails?  How many such emails were deleted but not printed?  An inquiry into these areas may 
reveal that Humana engaged in even more extensive document destruction in the midst of this litigation. 
19  Unsworn Declaration under Penalty of Perjury of Greg Lane, Sanctions Appendix Exhibit 7, at ¶ 4. 
20  Excerpt of Deposition of Balbino Vazquez, taken on April 3, 2008, Sanctions Appendix Exhibit 8, at 
27:11 – 28: 8. 
21  Excerpt of Deposition of Michael Seltzer, taken on April 9, 2008, Sanctions Appendix Exhibit 9 
(hereafter, “Seltzer Depo.”), at 4: 16 -24. 
22  Further in this regard, it is important to note that a significant number of the due diligence emails that 
have been produced by Humana in this litigation were circulated to most, if not all, of the team members.  
Given the inefficacy of deleting emails residing in a designated folder, it is highly unlikely that each and 
every one of the seventy-seven (77) non-respondents in the “print and purge” scheme had no residual 
emails whatsoever in their Lotus Notes master files, thereby making it highly probable that those emails 
may also have been purged but not printed. 
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them during discovery has irreparably prejudiced Plaintiffs.  Moreover, Humana’s late 

production contains such a large quantity of what can only be described as “smoking gun” 

documents that it is inconceivable that such omissions were the result of oversight or 

negligence.23  Yet, during the entire eight and a half months of the discovery period in this 

case,24 Plaintiffs labored under the Humana-induced misleading belief that Humana had 

produced “all it had.” 

 At the outset of discovery, Humana produced email correspondence from the members 

of Humana’s due diligence team to the team liaison, Amy Boone, purporting to confirm that all of 

Plaintiffs’ confidential information had been destroyed, together with a log of all such purported 

confirmations.25  Additionally, Humana employees falsely testified at their depositions that they 

had, in fact, purged all of Plaintiffs’ confidential information from their computers at the end of 

the due diligence period.  For example, Michael Russman, who led the due diligence process 

together with Charles Beckman, testified as follows at his November 6, 2008 deposition: 

 Q. After the lawsuit was filed or after you first learned of it – 
 A. Uh-huh. 
 Q. -- did anyone come to you and ask you to review your records, whether 
they be electronic or hard copies, to see if you had any documentation relating to 
Preferred Care Partners? 
 A. After the lawsuit was filed, that may or may not have been asked of me, 
but I’m quite confident that all my records were destroyed when asked to – I think I 
believe that in December, if not November, of ’07 all my records were destroyed. 
 . . . 
 Q. But after that point in time, have you searched again to see if anything fell 
through the cracks, so to speak? 
 A. I have not searched my database again because I do not feel the need to 
do so.26 

  
Notwithstanding this bravado, less than a month later Russman found in his computer additional 

materials pertaining to the due diligence process, which he claims to have printed and delivered 

to Humana’s counsel and afterwards deleted from his machine.27   

 The other two Humana employees who led the due diligence effort, Charles Beckman 

                                                 
23  It is equally inconceivable that a quantity of documents totaling over 10,000 pages was not produced 
earlier through inadvertence or excusable neglect. 
24  The discovery period commenced on March 4, 2008 when the Court granted Plaintiffs’ Motion for 
Expedited Discovery [D.E. # 15] and ended on November 17, 2008 in accordance with the Court’s Order 
Granting in Part and Denying in Part Humana’s Motion to Extend Discovery and All Corresponding Time 
Periods [D.E. # 66].  
25   Correspondence from A. Berman to T. Legon dated April 14, 2008 and documents bates stamped 
HUMANA 0024-0147, Sanctions Appendix Composite Exhibit 10.  As with the December, 2008 “print and 
purge” scheme, there is no evidence of any oversight on the part of Humana to ensure that this earlier 
process was effective. 
26  Excerpt of Deposition of Michael Russman taken on November 6, 2008, Sanctions Appendix Exhibit 
11 (hereafter, “Russman Depo.”), at 8:8 – 19; 13:13 – 17. 
27  Unsworn Declaration under Penalty of Perjury of Michael Russman dated December 10, 2008, Part of 
Sanctions Composite Appendix Exhibit 4, at ¶¶ 4, 6. 
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and Amy Boone, purportedly believed that a computer search conducted by Humana’s IT 

Department after the litigation commenced should have independently yielded the emails that 

they found in their computers after the start of the litigation but prior to the December, 2008 

timeframe.28  Indeed, in its Initial Disclosures, Humana listed the following documents as being 

in its possession, custody or control:  “Reconstructed email correspondence and attachments 

thereto previously destroyed at the conclusion of the due diligence period;” and “Documents 

located in the ‘Data Room’ that were made available to Humana during the due diligence 

period.”29  Thereafter, between May and July, 2008, in response to Plaintiffs’ discovery 

requests, Humana purportedly produced all of this “e-discovery.”30   

However, it is now beyond dispute that Humana’s discovery-period document production 

was woefully incomplete, given its post-discovery deadline production of an additional 10,000 

pages of documents, a significant number of which had never been produced prior to January 

16, 2009.31  Thus, Humana has irreversibly tainted the discovery process by withholding critical 

documents and information not only from Plaintiffs but also from its own damages expert, as 

shown below.32  

1. Humana concealed its own valuation analysis of Plaintiffs’ membership: 
 

At the center of Plaintiffs’ damages claims is the issue of how much each of Plaintiffs’ 

misappropriated members is “worth.”  Humana hired Patrick Gannon as its damages expert and 

paid him close to $200,00033 to opine that a member is worth, at most, $2,846.15.34  However, 

                                                 
28  Excerpt of Deposition of Charles Beckman, taken on November 6, 2008, Sanctions Appendix Exhibit 
12, at 13:16 – 23 (“But anyway, I found them and I moved them over to my folder, didn’t delete anything, 
and just left it at that because we did a ‘scrape’ of everybody’s e-mail and so anything that was out there 
should have been ‘scraped anyway because we – you know, I eventually had an employee leave and the 
IT guys can pull out every single e-mail there is to get.  So there was just – I left it at that.”).  Boone Decl., 
at ¶ 5 (“I was told that all e-mails would be produced via an electronic search such that any manual 
searching would have been duplicative.”); Excerpt of Deposition of Amy Boone, taken on November 7, 
2008, Sanctions Appendix Exhibit 13, at 23:16 -23 (“Q.  Is it your understanding that when – after this 
lawsuit was filed by my client, that Humana went into its electronic records to try and find e-mails and 
other documentation relating to Preferred Care Partners?  A.  I understand that our IT department, uh, 
looked for information,  I don’t know the process that they went through.”).  
29  Defendant Humana, Inc.’s Initial Disclosures, Sanctions Appendix Exhibit 14, at ¶ B. 
30  Correspondence from A. Berman to T. Legon transmitting “e-discovery” from Michael Seltzer, Ed 
Henry, Santiago Freire, Heidi Garwood, Terry Smith, William Steele, Patricia Laughren, Tomas Orozco, 
Tom Liston, Balbino Vazquez, Peter Martin, Dariel Quintana, Terry Martinez, Scott Ropp, Charles 
Beckman, Joel Michaels, Michael Russman and Amy Boone and e-mails regarding Preferred Care 
Physicians, Sanctions Appendix Composite Exhibit 15. 
31  Additionally, as noted above, Humana still has in its possession another “dump” of documents that 
have yet to be produced. 
32   Due to space limitations, Plaintiffs have been constrained to present in this Motion only the most 
salient instances among the numerous critical documents that have now been made available to Plaintiffs 
and to briefly describe the impact of such late production on Plaintiffs’ case.  
33  Excerpt of Deposition of Patrick Gannon, taken on November 13, 2008, Sanctions Appendix Exhibit 16 
(hereafter, “Gannon Depo.”), at 243:17 – 244:5.  
34   Id. at 187: 7 – 191: 6.  
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concealed within Humana’s late production of 10,000 pages of documents is a critically 

important document where Humana itself values a member of Plaintiffs as being worth $7,823.35  

Such a valuation is so crucially relevant that even Humana’s own expert testified that he would 

like to have seen it but was told it was “destroyed” at the end of the due diligence process. 36  

Needless to say, this valuation should have also been made available to Plaintiffs’ damages 

expert, Alex Fernandez, who could have used it in his formulating his opinion but was denied 

such opportunity.  Indeed, Plaintiffs’ expert’s damages calculations would have been much 

simpler if he had been privy to this information, which is the equivalent of an admission on the 

part of Humana.37  Remarkably, the very author of this $7,823 per-member valuation, Michael 

Russman, testified at his deposition that “as a matter of practice,” Humana does not “compute 

per member amounts because it’s meaningless.”38  In effect, Russman gave misleading 

testimony at his deposition when he effectively denied doing what the late-produced document 

shows he actually did.  Thus, Humana’s failure to disclose Russman’s calculation and to provide 

it to its own damages expert has resulted in the dual prejudice to Plaintiffs of having had their 

own expert prepare a report based on incomplete evidence and having expended resources to 

challenge a flawed defense expert report, not worthy of credibility.   

2. Humana “leaked” the confidential acquisition discussions, causing 
significant damage to Plaintiffs: 

 
Plaintiffs maintain that Humana breached the Confidentiality Agreement by spreading 

false rumors to primary care physicians and members that a sale of Plaintiffs to Humana had 

been effectuated in order to induce the doctors and members to leave Plaintiffs’ health plan 

“because Humana was buying them anyway.”  The concomitant loss of members occasioned by 

these false rumors makes up a significant portion of Plaintiffs’ damages claims.  Humana has 

denied these claims.  Yet hidden among the 10,000 pages of late production is an email from 

Ed Henry dated June 18, 2007, wherein he seeks the assistance of an employee of Humana’s 

local subsidiary CarePlus in carrying out a due diligence task and states, “I know word is 

already out on this, but I don’t want anyone on our staff being the one fingered for leaking 

                                                 
35  Email communication dated September 17, 2007 from Michael Russman to Ralph Wilson and Charles 
Beckman, HUMANA SUPP 009294, Sanctions Appendix Exhibit 17 (‘Would like to have a reduction to 
purchase price of $7,823 for each member less than 26,842 as of Jan. 1, 2008.”). 
36  Gannon Depo., at 178: 4-6; 179: 4-15. 
37   Ironically, Humana has criticized Plaintiffs’ expert’s methodology and moved to exclude his testimony 
even though, all along, it was concealing this critical information. Specifically, Humana argued in its 
Daubert Motion [D.E. # 94] that Alex Fernandez’s damages opinion was unreliable because he utilized 
certain data from presentations prepared by Humana’s investment bankers, and thus, he purportedly did 
not “know the particular information available to Humana or the various financial institutions.”  Id., at 11.  
Russman’s per-member valuation would certainly constitute information “available to Humana” which 
Plaintiffs’ expert would have considered had he been afforded the opportunity to do so. 
38  Russman Depo., at 124: 8 – 9. 
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this.”39  Another such document is an email to Tom Liston from Michael Muchnicki, dated July 

31, 2007, stating, “Local rumors are that Careplus is buying Preferred Care Partners.  Look 

forward to catching up with you when you get back!”40  In a third email dated July 9, 2007, in 

response to news that “Coventry bought Vista,” Michael Seltzer discloses to an outside party 

upcoming due diligence meetings with Plaintiffs and states, “I still want this one!”41  Although 

these emails contain scathing admissions, Plaintiffs were prevented from deposing their authors 

on their contents.  Indeed, the lack of Ed Henry’s contradictory email allowed this deponent to 

feign ignorance regarding the source of rumors and to disingenuously deny having had 

discussions with anyone about the need to stop such rumors altogether.42  

3.  Humana planned to utilize Plaintiffs’ confidential information to poach 
their members: 

 
One of the central claims in this case is that Humana utilized confidential information 

obtained during due diligence to recruit Plaintiffs’ primary care physicians and misappropriate 

Plaintiffs’ members who were treated by such doctors.  Humana has consistently denied this 

claim.  Yet buried in its 10,000-page production is an email sent by Humana employee Thomas 

Payne at the commencement of the due diligence process proposing just such a plan.  

Specifically, Payne questioned the cost/benefit analysis of acquiring Plaintiffs versus “trying to 

capture this membership through aggressive product pricing,” to which Amy Boone responded 

that the answer would come “through further due diligence.”43  This document clearly shows 

what Humana’s plans were all along—to use the due diligence process to determine whether 

and how to “aggressively” market itself to acquire Plaintiffs’ membership.  However, because 

the document was not produced, its author was not even deposed and Plaintiffs missed the 

opportunity of pursuing this trail to obtain more incriminating evidence, which option is now 

foreclosed. 

4. The late production allowed Humana’s witnesses to testify vaguely 
about crucial dates and events so as to preclude effective cross-
examination and productive inquiry: 

 
In addition to feigning ignorance regarding rumors, Ed Henry was untruthful at his 

                                                 
39  Document bates stamped HUMANA SUPP 004235, Sanctions Appendix Exhibit 18. 
40  Document bates stamped HUMANA SUPP 007872, Sanctions Appendix Exhibit 19.  Mr. Muchnicki   
worked in the South Florida healthcare market.  He is a former President of Vista Healthplans, Inc. and a 
former President and CEO of the Ohio, Louisiana and South Florida markets for UnitedHealth Group, 
Sanctions Appendix Exhibit 20.  
41  Documents bates stamped HUMANA SUPP 001456-001457, Sanctions Appendix Exhibit 21. 
42  Deposition of Edward Henry, taken on September 16, 2008, Sanctions Appendix Exhibit 22 (hereafter, 
“Henry Depo.”), at 79:17 – 81:1.  Henry’s purported ignorance was not limited to the subject of rumors.  In 
fact he answered “I don’t know” seventeen (17) times in his hour and a half long deposition.  Id., at 8:13; 
12:18; 15:1; 16:22; 19:5; 19:9; 22:24; 24:24; 34:11; 35:20; 36:12; 36:16; 36:22; 38:11; 39:6; 42:12; 51:21. 
43  Documents bates stamped HUMANA SUPP 001737-001738, Sanctions Appendix Exhibit 23. 
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deposition regarding his own role in the due diligence, which he downplayed as having been 

limited to looking at data regarding the services provided to Plaintiffs’ members and conducting 

a “provider overlap analysis.”44  Henry also disclaimed knowledge of Humana having conducted 

any type of analysis to determine what impact Plaintiffs’ termination of their provider contract 

with Baptist Hospital would have on their membership levels, which is Humana’s primary 

defense to liability.45  However, newly produced documents show that Henry’s involvement in 

the due diligence was much more extensive and that in fact he prepared a geographic analysis 

of Plaintiffs’ membership in relation to Baptist Hospital.46 

Additionally, Henry used his overlap analysis involvement to give misleading testimony 

regarding another critical issue in Plaintiffs’ case.  At Henry’s deposition, Plaintiffs attempted to 

confirm that Humana had utilized Plaintiffs’ provider list, which was posted in the confidential 

due diligence electronic data room as an Excel spreadsheet, to create a target list of Plaintiffs’ 

medical providers based on earlier testimony of another Humana employee, Patricia Laughren, 

who identified the target list but could not confirm where the information on it came from.47  

Although Humana had produced an email from Henry dated August 17, 2007 transmitting the 

listing of Plaintiffs’ providers that ultimately became the target list, 48 he dissembled at his 

deposition, claiming that his use of Plaintiffs’ provider list had only been for the purpose of 

conducting the “provider overlap analysis” at some unspecified time and that he could not recall 

where the document he transmitted on August 17th came from.49  However, newly produced 

documents show that Henry actually insisted that Plaintiffs upload the provider list to the data 

room in “text” (rather than PDF) form, obviously so it could be manipulated to conduct this 

overlap analysis.50  The new documents also show that his overlap analysis was prepared on a 

date much earlier than the email showing his transmission of what became the target list to his 

superior, Balbino Vazquez, and to Patricia Laughren, Santiago Freire and Ann Holthouser. 51  

The documents also show that the transmission date on the email is close in time to an August 

23, 2007 meeting attended by Michael Seltzer, David Jarboe, Santiago Freire, Patricia 

Laughren, Balbino Vazquez and Tomas Orozco during which, according to Laughren’s 

                                                 
44  Henry Depo., at 34:16 – 22.  The newly produced documents also show that other Humana witnesses 
similarly equivocated at their depositions.  Unfortunately, space limitations preclude Plaintiffs from 
including these additional examples in this Motion. 
45  Id. at 50:2 – 23. 
46  Email from Ed Henry to Amy Boone dated July 20, 2007 transmitting Henry’s plot of Plaintiffs’ 
membership residing within a five mile radius of Baptist Hospital, HUMANA SUPP 000404-000406, 
Sanctions Appendix Exhibit 24. 
47  Henry Depo., at 31:9 – 41:22; Excerpt of Deposition of Patricia Laughren, taken on May 27, 2008, 
Sanctions Appendix Exhibit 25 (hereafter “Laughren Depo.”), at 30: 4 – 75: 5. 
48  Documents bates stamped HUMANA 1656-1674, Sanctions Appendix Exhibit 26. 
49  Henry Depo., at 30: 21 – 31: 8; 40: 15 - 22.  
50  Document bates stamped HUMANA SUPP 004569-004570, Sanctions Appendix Exhibit 27. 
51  Document bates stamped HUMANA SUPP 002739, Sanctions Appendix Exhibit 28. 
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testimony, these South Florida Humana employees, under the leadership of Michael Seltzer, 

discussed targeting Plaintiffs’ providers.52  Thus, notwithstanding his evasive testimony, Henry 

was at the center of this misuse of confidential information obtained directly from the data room. 

Further, Humana has now produced an email from its in-house counsel, Ralph Wilson,  

dated August 24, 2007,53 which squarely places the seeking of legal advice on the issue of 

targeting Plaintiffs’ providers notwithstanding the confidentiality and non-solicitation provisions 

of the Confidentiality Agreement, as to which Balbino Vazquez testified at his deposition,54 

contemporaneously with Henry’s transmission of Plaintiffs’ provider list and the meeting chaired 

by Seltzer.  This incriminating correlation would have significantly assisted Plaintiffs in the 

depositions of the Humana employees who were present at the August 23, 2007 meeting, 

namely Michael Seltzer, David Jarboe, Balbino Vazquez, Santiago Freire, Patricia Laughren 

and Tomas Orozco, as well as that of Ed Henry, to obtain further evidence for their claim that 

Humana wrongfully targeted their medical providers in the midst of conducting due diligence 

through which it became privy to Plaintiffs’ confidential information.  However, Plaintiffs’ efforts 

were unavailing due to the lack of documentary evidence.  Specifically, when questioned about 

this issue, Seltzer, who was one of the recipients of the Wilson e-mail, acknowledged that he 

had authorized his subordinate Santiago Freire to engage in recruitment discussions with two of 

Plaintiffs’ physician providers, Drs. Ojeda and Carrillo, but categorically denied seeking advice 

from Humana’s legal department on whether this was appropriate given the ongoing due 

diligence discussions with Plaintiffs and the provisions of the Confidentiality Agreement.55  

Indeed, with the exception of Laughren, all of Humana’s witnesses denied “singling out” 

Plaintiffs’ providers for “aggressive” targeting, which denials are obviously untrue. 

5.  The late production prevented Plaintiffs from bringing a claim for fraud 
in the inducement: 

 
 Although a number of health care companies initially responded to Plaintiffs’ invitation to 

submit purchase bids, Plaintiffs decided to deal with Humana based on its representations that it 

could offer both certainty and speed in closing the deal.  In fact, in its bid letter of July 24, 2007, 

offering a purchase price in the range of $200 million to $210 million, Humana stated that it 

                                                 
52  Excerpt of Deposition of Santiago Freire, taken on April 3, 2008, Sanctions Appendix Exhibit 29, at 49: 
2 - 16.  Laughren Depo., at 49:17 – 51:19, 57:22 – 58:9, 69:16 – 75:13.  
53  Documents bates stamped HUMANA SUPP 007498(Redacted)-007501, Sanctions Appendix Exhibit 
30.  Although Humana claims that this email is protected by the attorney client privilege, Plaintiffs 
maintain (as previously noted) that Humana has waived any such claims of privilege with respect to its 
late production.  Nevertheless, in an abundance of caution, Plaintiffs are submitting the email showing 
only the date and recipient list, which are not privi leged, and with its contents redacted. 
54  Excerpt of Continued Deposition of Balbino Vazquez taken on October 3, 2008, Sanctions Appendix 
Exhibit 31, at 131: 9 – 132: 5.  Vazquez’s deposition testimony provides an additional basis for Plaintiffs’ 
argument that Humana has waived its claim of attorney client privilege as to the Wilson email. 
55  Seltzer Depo., at 98: 18 – 25; 101: 19 – 102: 15.  Notably, Seltzer was a recipient of the Wilson email. 
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believed that the transaction “could be closed quickly.”56  Moreover, in a questionnaire 

accompanying the bid letter, Humana responded to the question of whether Humana would 

agree to a “hell or high water” antitrust provision by stating that it did not believe that Florida 

market conditions would require any extraordinary action to effect the proposed transaction. 57  

Shortly thereafter, in an August 10, 2007 letter increasing its offer to $220 million, Humana 

again assured Plaintiffs that it intended to pursue the sale transaction “expeditiously.”58  It turns 

out that all of these representations were false.  Plaintiffs have now learned from a document 

buried among Humana’s late production that, prior to giving Plaintiffs these assurances, 

Humana had conducted an antitrust analysis of its potential acquisition of Plaintiffs and 

concluded that the deal had a slightly “better than 50/50” chance of passing regulatory muster.59  

Plaintiffs’ review of the late production has also uncovered another issue that shows they were 

defrauded.  During the course of the due diligence, Plaintiffs were led to believe that Humana’s 

wholly owned local subsidiary, CarePlus, would be the acquiring entity.  However, one of the 

late produced emails has now revealed that this was not possible because “CarePlus [did] not 

have enough money to buy this one, Humana must buy it.”60  This undisclosed issue regarding 

the acquiring entity altered the economics of the potential acquisition61 and otherwise skewed 

Humana’s prior $220 million offer so much that it made the deal impossible.  Clearly, Plaintiffs 

would not have engaged with Humana had these facts not been concealed.  Thus, as it did with 

the antitrust issue, Humana blatantly misrepresented to Plaintiffs this aspect of the transaction 

and Plaintiffs relied to their detriment on such misrepresentations when they engaged with 

Humana. 

   Had Plaintiffs been privy to the contents of these late produced documents at the time 

they filed their Amended Complaint, Plaintiffs would have brought a claim for fraud in the 

inducement.  Obviously, the inclusion of a fraud claim would have dramatically changed 

Plaintiffs’ case and damages calculations.  Significantly, the damages resulting from Humana’s 

fraud encompasses the loss of opportunity to sell Plaintiffs’ business in an economic climate 
                                                 
56  Correspondence from Humana’s Ralph M. Wilson to Wachovia’s Andrew Halverstam (one of the 
investment bankers assisting Plaintiffs in the proposed transaction) dated July 24, 2007, PCP/HUMANA 
1689-1698, Sanctions Appendix Exhibit 32, at 1. 
57  Id., at Exh. A, page 8 (PCP/HUMANA 1698). 
58  Correspondence from Humana’s Thomas Liston to Wachovia’s Andrew Halverstam dated August 10, 
2007, PCP/HUMANA 1699-1700, Sanctions Appendix Exhibit 33, at 1. 
59  Email from Gary Reed to Tom Liston dated January 16, 2007, HUMANA SUPP 010019-010020, 
Sanctions Appendix Exhibit 34. 
60  Document bates stamped HUMANA SUPP 009980(Redacted),  Sanctions Appendix Exhibit 35.  
Although not identified by bates number, this document appears to be included in Humana’s privilege log 
even though it was produced.  While maintaining that all privilege claims have been waived for this late 
production, Plaintiffs have nevertheless redacted all portions of this document except the above quoted 
language, which, in any event, would not be privileged.   
61  Documents bates stamped HUMANA SUPP 005955-005956, 005969-005970, Sanctions Appendix 
Exhibit 36. 
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quite different from the present one. Yet Plaintiffs have been denied the opportunity to seek this 

recovery as a result of Humana’s discovery gamesmanship.  

MEMORANDUM OF LAW 

 Humana’s destruction of documents through its deliberate and willful “print and purge” 

scheme, its flagrant disregard of this Honorable Court’s Scheduling Order and the discovery 

process through its inordinately late production of over 10,000 pages of documents, and the 

severe prejudice visited upon Plaintiffs as a result of such outrageous conduct amply support 

the imposition of the ultimate sanction—striking of pleadings and entry of a judgment of liability.  

Telectron, Inc. v. Overhead Door Corp., 116 F.R.D. 107, 137 (S.D. Fla. 1987) (Marcus, J.) 

(entering default judgment against defendant for its willful destruction of relevant documents and 

resultant serious prejudice to plaintiffs); Falcon Farms, Inc. v. R.D.P. Floral, Inc., No. 07-23077-

CIV, 2008 WL 4500696, at *1 (S.D. Fla. Sept. 30, 2008) (Ungaro, J.) (default entered against 

defendant for willfully ignoring Court Orders and depriving plaintiffs of critical deposition 

testimony to aid them in an upcoming trial).  Regardless of the Court’s decision with respect to 

this strongest of sanctions, Humana’s conduct deserves the imposition of other sanctions to 

ameliorate the prejudice visited upon Plaintiffs by such conduct, such as: directing that certain 

matters claimed by Plaintiffs be taken as established; prohibiting Humana from supporting its 

defenses or from introducing certain matters in evidence; and informing the jury of Humana’s 

destruction of documents.  Fed. R. Civ. P. 37(b)(2)(A) & 16(f).62  Additionally, the Court has the 

power to impose upon Humana a monetary sanction to compensate Plaintiffs for the time and 

resources spent in conducting eight and a half months of discovery without the benefit of the 

critical documents as well as the costs of this motion.  Telectron, 116 F.R.D. at 134-35 

(discussing the potential for awarding such monetary sanctions as a way of compensating the 

wronged party in addition to having a punitive or deterrent effect).  

 A.  Humana’s outrageous conduct deserves the entry of a default judgment of 
liability: 

 Willful disruption of the discovery process, such as the conduct on the part of Humana 

that is described above, warrants the entry of a default judgment as to liability.  Telectron, 116 

F.R.D. at 128; Falcon Farms, 2008 WL 4500696, at *4.63  This powerful sanction is imposed “not 

only to prevent unfair prejudice to the litigants but also to insure the integrity of the discovery 

process.”  Telectron, 116 F.R.D. at 129.64  The entry of such sanction against Humana requires 

                                                 
62  Fed. R. Civ. P. 16 provides for the imposition of the sanctions prescribed by Rule 37 upon a party who 
fails to obey a scheduling or other pretrial order.  Fed. R. Civ. P. 16(f).  
63  Although this Court’s authority to impose such a sanction derives from both its inherent power to 
regulate litigation and Rule 37 of the Federal Rules of Civil Procedure, the analysis is the same 
regardless of which source of authority it invokes.  Telectron, 116 F.R.D. at 126, 128. 
64  As articulated by the United States Supreme Court in the seminal case Nat’l Hockey League v. 

Case 1:08-cv-20424-UU   Document 153   Entered on FLSD Docket 02/17/2009   Page 14 of 20



 15 

the following findings:  (1) that Humana acted willfully and in bad faith; (2) that Plaintiffs were 

prejudiced by Humana’s conduct; and (3) that lesser sanctions would not serve the goals of 

punishment and deterrence.  Id. at 131.  See also Falcon Farms, 2008 WL 4500696, at *3.  All 

three of the requisite factors are met in this case.  Moreover, when lesser sanctions would be 

ineffective, “Rule 37 does not require the vain gesture of first imposing those ineffective lesser 

sanctions.”  Malautea v. Suzuki Motor Co., Ltd., 987 F.2d 1536, 1544 (11th Cir. 1993). 

  1.  Willfulness has been established: 

Humana has demonstrated willfulness and bad faith by its selective destruction of 

documents through the implementation of the above-described “print and purge” scheme.  Upon 

the commencement of this litigation, Humana had a common law duty to preserve the 

documents related to the due diligence process that had not been previously destroyed in 

compliance with the Confidentiality Agreement.65  Humana and, particularly, its in-house 

counsel, clearly understood this duty as evidenced by the instructions given to Amy Boone and 

Charles Beckman not to delete such documents from their computer files.  However, with full 

knowledge of in-house counsel, Humana subsequently instructed its employees to delete  the 

documents in a desperate and improper attempt to defeat Plaintiff’s motion for partial summary 

judgment and avoid the nearly certain prospect of injunctive relief compelling it to engage a 

forensic expert to review its computer files.  Moreover, as a result of Humana’s haphazard 

implementation of the “print and purge” scheme, over 4,000 pages of documents were purged 

but not printed.  Such document destruction in the midst of litigation satisfies the willfulness and 

bad faith requirement for the entry of default judgment as a sanction.  Wm.T. Thompson Co. v. 

Gen. Nutrition Corp., 593 F. Supp. 1443, 1454 (C.D. Cal. 1984) (granting default judgment 

where defendant’s bad faith was demonstrated by, among other things, providing employees 

with instructions that amounted to approval for document destruction during the course of 

litigation);  Carlucci v. Piper Aircraft Corp., 102 F.R.D. 472, 485-86 (S.D. Fla. 1984) (granting 

default judgment after finding that defendant had intentionally destroyed documents relevant to 

the litigation after commencement of lawsuit); Computer Assocs. Int’l, Inc. v. Am. Fundware, 

Inc., 133 F.R.D. 166, 169 (D. Colo. 1990) (granting default judgment after finding that defendant 

intentionally destroyed computer software source code because it occurred after, among other 

things, being served with the complaint and receiving a request for production for the code).66 

                                                                                                                                                             
Metropolitan Hockey Club, Inc., 427 U.S. 639 (1976), “the most severe in the spectrum of sanctions 
provided by statute or rule must be available to the district court in appropriate cases, not merely to 
penalize those whose conduct may be deemed to warrant such a sanction, but to deter those who might 
be tempted to such conduct in the absence of such a deterrent.”  Id. at 643. 
65  Zubulake v. UBS Warburg LLC, 229 F.R.D. 422, 425 (S.D.N.Y. 2004) (duty to preserve relevant 
evidence for potential use in litigation is a “common law duty”).   
66  The instruction to print the documents and forward them to in-house counsel does not, in any way, 
lessen Humana’s culpability given the complete lack of guidance and supervision provided to the 
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Humana’s inexcusable delay in producing critical documents that go to the core of 

Plaintiffs’ claims also demonstrates the willfulness and bad faith of its discovery conduct.  At the 

outset of the discovery period, Humana produced Amy Boone’s report that all such documents 

had been destroyed pursuant to the Confidentiality Agreement and, for the better part of a year, 

misled Plaintiffs into believing that it had in fact produced all the due diligence documents that 

could be recovered. Moreover, notwithstanding Charles Beckman’s admission at his November 

6, 2008 deposition that he had found some such documents,67 Humana waited until December 

10, 2008 to verify the accuracy of Boone’s report.  To make matters worse, when the results of 

this inquiry yielded over 10,000 pages of documents, Humana delayed their production by 

another month, until January 16, 2009 (only a week before the Pretrial Conference and one 

month before trial, as scheduled at the time).  Thus, it is clear that Humana engaged in 

“purposeful sluggishness” in producing these voluminous documents (not to mention an 

anticipated second document “dump”), thereby delaying Plaintiffs’ review of such documents 

and their finding of a significant number of new documents that are helpful to their case.  In re 

Seroquel Prods. Liab. Litig., 244 F.R.D. 650, 664-65 (M.D. Fla. 2007) (defendant was 

“purposely sluggish” in conducting e-discovery, thereby limiting the time available for plaintiffs to 

review the information and follow-up on it).68  Thus, Humana’s discovery misconduct satisfies 

the willfulness and bad faith requirement for the entry of default judgment as a sanction. 

  2.  Prejudice has been established: 

As detailed above, Plaintiffs have been denied the opportunity to fairly and fully litigate 

this case due to the lack of newly produced critical documents.  Moreover, because discovery is 

now closed and trial is imminent, Plaintiffs are foreclosed from re-deposing Humana’s 

employees or otherwise pursuing evidentiary leads and from asserting a new claim for fraud in 

the inducement based on information contained in the documents.  Thus, Plaintiffs have been 

irreparably prejudiced by Humana’s inordinately late production.  Falcon Farms, 2008 WL 

4500696, at *7 (entering default judgment after finding that plaintiff had been prejudiced by the 

inability to conduct the deposition of defendant’s corporate representatives given that discovery 

and dispositive motions deadlines had passed and the trial date was approaching); Inmuno 

Vital, Inc. v. Telemundo Group, Inc., 203 F.R.D. 561, 573 (S.D. Fla. 2001) (Moore, J.) (entering 

default judgment after finding prejudice to plaintiff caused by defendants’ late revelation of 

documents because plaintiffs were denied the opportunity to depose defendants’ witnesses on 

                                                                                                                                                             
recipients of this instruction and the fact that at least one of them destroyed over 4,000 documents 
without printing them.  Zubulake, 229 F.R.D. at 436 (finding that defendant had willfully destroyed 
potentially relevant evidence where defendant’s employees ignored counsel’s instructions). 
67  As noted above, Beckman had found the documents months earlier, in the summer of 2008. 
68  The Seroquel court derived the term “purposeful sluggishness” from the Second Circuit’s opinion in 
Residential Funding Corp. v. DeGeorge Fin. Corp., 306 F.3d 99, 110 & n.5 (2d Cir. 2002).  
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the documents, thereby significantly diminishing plaintiffs’ ability to use the documents at trial); 

BankAtlantic v. Blyth Eastman Paine Webber, Inc., 127 F.R.D. 224, 233 (S.D. Fla. 1989) (Scott, 

J.) (concluding that there was no question that plaintiff had been prejudiced where volumes of 

new evidence that radically altered the nature of plaintiffs’ case were uncovered on the eve of 

trial when plaintiff was poised to present its original case).  Additionally, Plaintiffs’ prejudice is 

presumed from Humana’s willfulness and bad faith in destroying documents whose contents 

Plaintiffs will never know.  Telectron, 116 F.R.D. at 133-34 (the unavailability of documents 

destroyed pursuant to a willful and premeditated scheme must be seen as prejudicial to 

plaintiff’s interest  in pursuing the full and fair litigation of its claims).  Finally, Plaintiffs have been 

prejudiced because their trial preparation efforts have been diverted to the issue of Humana’s 

document destruction and because of the time and expense wasted on trial preparations based 

on Humana’s incomplete document discovery and the feigned ignorance of its employees at 

their depositions.  Id. at 134 (concluding that prejudice to plaintiff resulted from its necessary 

inquiry into defendant’s discovery misconduct); BankAtlantic, 127 F.R.D. at 234 (plaintiff 

demonstrated substantial prejudice through the time and expense of wasted trial preparation).69  

Thus, Humana’s discovery misconduct overwhelmingly satisfies the prejudice requirement for 

the entry of default judgment as a sanction. 

  3.  Lesser sanctions are inadequate: 

 In Telectron, the court searched for lesser sanctions to impose upon defendant for its 

destruction of documents but found none that would accomplish the triple objectives of fairly 

compensating the plaintiff for the prejudice worked upon it by defendant’s wrongdoing, 

punishing defendant for its misconduct and deterring future similar acts of willful disregard for 

the rules of discovery.  Telectron, 116 F.R.D. at 135-37.  See also Carlucci, 102 F.R.D. at 486 

(“By deliberately destroying documents, the defendant has eliminated the plaintiffs’ right to have 

their cases decided on the merits.  Accordingly, the entry of a default is the only means of 

effectively sanctioning the defendant and remedying the wrong.”); Thompson, 593 F. Supp. at 

1456 (considering but rejecting lesser sanctions than default where defendant’s willful 

destruction of documents and records deprived plaintiff of the opportunity to present critical 

evidence on its key claims to the jury); Computer Assocs., 133 F.R.D. at 170 (concluding that no 

alternative sanction short of a default judgment would adequately punish defendant for 

destroying documents and deter future like-minded litigants).  Additionally, the entry of default 

judgment is the most appropriate sanction for Humana’s inexcusable violation of the Court’s 

                                                 
69  Although the BankAtlantic court concluded that plaintiff had made a sufficient showing of prejudice to 
support the entry of default judgment, it declined to enter a default judgment but invited plaintiff to seek 
such relief again upon discovering further evidence of intentional misconduct by the defendant.  Id. at 
235. 
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Scheduling Order by producing over 10,000 pages of documents two months after the extended 

discovery deadline of November 17, 2008.  As in Telectron, Carlucci, Thompson, and Computer 

Assocs., no lesser sanction than the entry of default judgment will fairly compensate Plaintiffs, 

punish Humana and deter like-minded litigants from engaging in similar “print and purge” 

schemes in the midst of litigation and from delaying the production of critical documents that 

support an opponent’s case until long after a court imposed discovery deadline.  See also 

Tower Ventures, Inc. v. City of Westfield, 296 F.3d 43, 47 (1st Cir. 2002) (affirming dismissal of 

action as a sanction for plaintiff’s failure to honor the discovery schedule without a legitimate 

reason and after the court had granted an extension).70  

 B.  The Court should impose other sanctions to attempt to reduce the prejudice 
inflicted upon Plaintiffs by Humana’s inexcusable conduct: 

 Independently of the default judgment sanction, the Court should grant Plaintiffs’ Motion 

for Partial Summary Judgment (given that Humana’s newly revealed discovery violations 

provide further ample support for the entry of judgment as a matter of law that Humana 

breached the Confidentiality Agreement by failing to destroy Plaintiffs’ confidential information 

after acquisition negotiations terminated and Humana did not purchase Plaintiffs) and deny 

Humana’s Motion for Summary Judgment.  Regardless of the imposition of default judgment of 

liability or the Court’s ruling on the pending motions for summary judgment, the Court should 

impose other sanctions contemplated by Fed. R. Civ. P. 37 to attempt to reduce the prejudice 

visited upon Plaintiffs by Humana’s inexcusable conduct.  Such sanctions include: directing that 

certain matters claimed by Plaintiffs be taken as established; prohibiting Humana from 

supporting its defenses or from introducing certain matters in evidence; and informing the jury of 

Humana’s destruction of documents.  Fed. R. Civ. P. 37(b)(2)(A).  In Rabello v. Bell Helicopter 

Textron, Inc., 200 F.R.D. 484, 489 (S.D. Fla. 2001) (King, J.) for example, the court precluded 

the defendant from offering into evidence or otherwise using any document from among the 

thousands of pages with which it inundated plaintiffs after all discovery was closed and a few 

weeks before trial, and struck and excluded from testifying several of defendant’s witnesses.  In 

Zubulake, the court decided that it would give an adverse inference instruction to the jury 

explaining that it could find that evidence destroyed by the defendant would have been 

unfavorable to the defense.  Zubulake, 229 F.R.D. at 439-40.  Here, Plaintiffs request that the 

Court use its Rule 37 sanction authority to: deny Humana’s motions to exclude the testimony of 

Plaintiffs’ damages expert [D.E. # 94] and to strike his Second Amended Report [D.E. # 108] 

                                                 
70   As noted by the Tower Ventures court, “a litigant who ignores case management deadlines does so at 
his peril.”  Towers Ventures, 296 F.3d at 45-46.  Here, Humana violated the discovery deadline at its peril, 
particularly given the warning in the Court’s Scheduling Order that the time schedule contained therein 
“may not be modified absent prior Order of the Court” and that failure to comply with such schedule “may 
result in dismissal or other sanctions.” 
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and, instead, permit Plaintiffs’ expert to prepare a new damages report incorporating the 

previously withheld information regarding Humana’s own valuation of Plaintiffs’ membership; 

exclude the testimony of Humana’s damages experts; give the jury an adverse inference 

instruction that Humana engaged in the selective destruction of documents that were 

unfavorable to its position; prohibit Humana from presenting evidence in support of its 

affirmative defenses; and deem certain facts to have been proved at trial including but not 

limited to the facts that Humana circulated rumors regarding its contemplated acquisition of 

Plaintiffs, that Humana implemented a plan to utilize Plaintiffs’ confidential information to poach 

Plaintiffs’ members and providers, and that Humana’s valuation of Plaintiffs’ business was 

based on $7,823 per member enrolled in Plaintiffs’ health plans. 

 C.  The Court should impose a monetary sanction upon Humana: 

Additionally, the Court should impose upon Humana a substantial monetary sanction to 

compensate Plaintiffs for the time and resources spent in conducting eight and a half months of 

discovery without the benefit of the late produced critical documents as well as the costs of this 

motion.  Telectron, 116 F.R.D. at 134-35 (discussing the potential for awarding such monetary 

sanctions as a way of compensating the wronged party in addition to having a punitive or 

deterrent effect); BankAtlantic v. Blyth Eastman Paine Webber, Inc., 12 F.3d 1045, 1047-48 

(11th Cir. 1994) (affirming the imposition of monetary sanctions to compensate plaintiff for the 

costs of preparing for a new trial date, including the cost of expedited discovery, and motion 

practice); Qualcomm Inc. v. Broadcom Corp.  , No. 05cv1958-B (BLM), 2008 WL 66932, at *20 

(S.D. Cal. Jan. 7, 2008) (ordering Qualcomm to pay Broadcom a monetary sanction in excess of 

$8.5 million for its failure to produce tens of thousands of documents requested in discovery).71  

A monetary sanction is particularly appropriate in this case given Humana’s recidivist record of 

discovery misconduct as demonstrated by similarly egregious discovery violations sanctioned 

by Judge Gill Freeman in Kelly v. Community Hospital of Palm Beach, Case No. 93-654 CA 40 

in the Circuit Court of the Eleventh Judicial Circuit in and for Miami-Dade County, Florida, only 

six months ago. 

CONCLUSION 

For all of the foregoing reasons, Plaintiffs respectfully request that this Honorable Court 

impose upon Humana the strongest sanction in its arsenal, namely, striking of Humana’s 

Amended Answer and Affirmative Defenses Amended Complaint (D.E. # 105-2) and entry of a 

judgment of liability in their favor.  Plaintiffs also request that the Court grant their pending 

Motion for Partial Summary Judgment as fully supported by the uncontroverted evidence in the 

                                                 
71  The Qualcomm sanctions order was vacated in part only as it related to six sanctioned attorneys.  
Qualcomm Inc. v. Broadcom Corp, No. 05cv1958-RMB (BLM), 2008 WL 638108, at *3 (S.D. Cal. Mar. 5, 
2008)) 
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record that Humana breached the Confidentiality Agreement and deny Humana’s pending 

Motion for Summary Judgment.  In addition, Plaintiffs request that the Court: deny Humana’s 

motions to exclude the testimony of Plaintiffs’ damages expert and to strike his Second 

Amended Report; exclude the testimony of Humana’s damages experts; give the jury an 

adverse inference instruction that Humana engaged in the selective destruction of documents 

that were unfavorable to its position; prohibit Humana from presenting evidence in support of its 

affirmative defenses; and deem certain facts to have been proved at trial including but not 

limited to the facts that Humana circulated rumors regarding its contemplated acquisition of 

Plaintiffs, that Humana implemented a plan to utilize Plaintiffs’ confidential information to poach 

Plaintiffs’ members and providers, and that Humana’s valuation of Plaintiffs’ business was 

based on $7,823 per member enrolled in Plaintiffs’ health plans.  Finally, Plaintiffs further 

request that the Court also impose upon Humana and award Plaintiffs a significant monetary 

sanction to make it clear that the Court will not tolerate conduct such as Humana has exhibited 

in this case from Humana or any other party appearing before the Court. 

Certificate of Compliance with Local Rule 7.1(A)(3) 

 On February 16, 2009, Plaintiffs’ counsel contacted Humana’s counsel to inform them of 

the filing of this Motion for Sanctions pursuant to the Court’s Order on Plaintiffs’ Motion for 

Further Continuance of Trial and to obtain their position regarding this Motion.  However, to 

date, Plaintiffs’ counsel has not received a response to this inquiry. 

 

CERTIFICATE OF SERVICE 

 I hereby certify that on February 17, 2009, I electronically filed the foregoing document 
with the Clerk of the Court using the CM/ECF system, which will send notification of such filing 
to Steven E. Siff, Esq., McDermott Will & Emery LLP, 201 South Biscayne Boulevard, Suite 
2200, Miami, Florida 33131-4336; and Andrew S. Berman, Esq., Young, Berman, Karpf & 
Gonzalez P.A., 17071 West Dixie Highway, North Miami Beach, Florida 33160, Counsel for 
Defendant Humana Inc. 
       Respectfully submitted, 

      LEGON PONCE & FODIMAN, P.A. 
      Attorneys for Plaintiffs 
      1111 Brickell Avenue - Suite 2150 
      Miami, Florida 33131 
      Tel:  (305) 444-9991; Fax:  (305) 444-9937 
       

       By:  s/ Todd R. Legon________  
        TODD R. LEGON 
        Florida Bar No. 814415 
        S. DANIEL PONCE 
        Florida Bar No. 175437 
        ALICIA M. OTAZO-REYES 
        Florida Bar No. 0904376 
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