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(10th Cir.1986) (internal quotation marks
omitted).  We do not depublish our opin-
ion, however, because such action would
not have additional legal effect and the
opinion ‘‘may be useful to someone in the
future simply as a description of the
course of this case.’’  Id.;  see Boyce v.
Ashcroft, 268 F.3d 953, 955 (10th Cir.2001)
(‘‘[W]e are not sure what [a request to
depublish] means in practical effect’’ and
‘‘[o]ur decision to vacate the judgment and
direct the district court to vacate its judg-
ment removes the preclusive effect (if any)
of the vacated judgments.’’).

We will address American Modern’s re-
quest for sanctions in a separate order.
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Background:  After defendants’ motions
to suppress were denied in separate pro-
ceedings in the United States District
Court for the Southern District of Florida,
Edwin G. Torres, United States Magis-
trate Judge, 2012 WL 204294 and 2012
WL 279435, they were convicted of Hobbs
Act robbery, conspiracy, and use and car-
rying of firearms during the commission of
a violent crime. Defendants appealed.

Holdings:  The Court of Appeals, Michael
M. Baylson, United States District Judge
for the Eastern District of Pennsylvania,
sitting by designation, held that:

(1) police attaching global positioning sys-
tem (GPS) tracking device to vehicle
without obtaining a warrant reasonably
relied on long-standing, clear circuit
precedent;

(2) even if it was error to admit police
sergeant’s testimony, it was not revers-
ible error;

(3) evidence was sufficient to find defen-
dant guilty of conspiracy to commit
Hobbs Act robbery as to three armed
robberies;

(4) evidence was not sufficient to find de-
fendant guilty of conspiracy to commit
Hobbs Act robbery as to pharmacy;

(5) defendants voluntarily, knowingly, and
intelligently waived their Miranda
rights;

(6) evidence was sufficient to find robber-
ies had effect on interstate commerce;
and

(7) district court did not abuse its discre-
tion in excluding defendant’s medical
expert witness.

Affirmed in part; vacated in part and re-
manded.

Opinion, 743 F.3d 766, revised and super-
seded.

1. Criminal Law O1139, 1144.12, 1158.12

Because rulings on motions to sup-
press involve mixed questions of fact and
law, appellate courts review a district
court’s factual findings for clear error, and
its application of the law to the facts de
novo; further, when considering a ruling on
a motion to suppress, all facts are con-
strued in the light most favorable to the
prevailing party below.
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2. Criminal Law O1153.1

Evidentiary rulings are reviewed for
abuse of discretion.

3. Criminal Law O1152.19(7)

The amount of time allotted for clos-
ing argument is reviewed for abuse of
discretion.

4. Criminal Law O1139, 1144.13(3),
1159.2(7)

Sufficiency of the evidence is reviewed
de novo, considering the evidence in the
light most favorable to the government, to
determine whether a reasonable jury could
find the defendant guilty beyond a reason-
able doubt.

5. Criminal Law O392.38(4)

Police attaching global positioning
system (GPS) tracking device to vehicle to
establish its use in robberies without ob-
taining a warrant reasonably relied in good
faith on long-standing, clear circuit prece-
dent, and therefore, did not warrant exclu-
sion of evidence obtained from the device
in prosecution that occurred after Su-
preme Court’s decision in U.S. v. Jones,
––– U.S. ––––, 132 S.Ct. 945, 181 L.Ed.2d
911, determined that attaching GPS to ve-
hicle was a search within the Fourth
Amendment; police relied on circuit prece-
dent that held installing electronic tracking
device on outside of vehicle without war-
rant did not violate the Fourth Amend-
ment.  U.S.C.A. Const.Amend. 4.

6. Criminal Law O419(1)

Statements can be hearsay even
though they do not explicitly paraphrase
the words of others, because the only con-
ceivable explanation for how the witness
discovered this information is through lis-
tening to the statements of others.  Fed.
Rules Evid.Rule 801(c), 28 U.S.C.A.

7. Criminal Law O338(7), 419(3)
Statements by out of court witnesses

to law enforcement officials may be admit-
ted as non-hearsay if they are relevant to
explain the course of the officials’ subse-
quent investigative actions, and the proba-
tive value of the evidence’s nonhearsay
purpose is not substantially outweighed by
the danger of unfair prejudice caused by
the impermissible hearsay use of the state-
ment.  Fed.Rules Evid.Rule 801(c), 28
U.S.C.A.

8. Criminal Law O1169.1(9)
Even if it was error to admit police

sergeant’s testimony describing course of
investigation of robberies, which was po-
tentially hearsay, it was not reversible er-
ror because evidence about which sergeant
testified was otherwise admissible on the
record in prosecution for robbery, conspir-
acy, and use and carrying firearms during
commission of a violent crime; video sur-
veillance provided evidence regarding de-
scriptions and clothing of defendants, de-
fendants’ recorded statements and video
surveillance provided identity evidence, de-
fendants provided statements about how
robberies were performed, video surveil-
lance showed vehicle used and defendants
identified vehicle, and text messages and
recorded statements provided evidence as
to how defendants obtained vehicle.  Fed.
Rules Evid.Rule 801(c), 28 U.S.C.A.

9. Conspiracy O28(3)
To convict on a Hobbs Act conspiracy,

the government must show that: (1) two or
more people agreed to commit a Hobbs
Act robbery;  (2) that the defendant knew
of the conspiratorial goal;  and (3) that the
defendant voluntarily participated in fur-
thering that goal.  18 U.S.C.A. § 1951(a).

10. Weapons O204
To prove aiding and abetting posses-

sion of a firearm during commission of a
violent crime, the government must show
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that the substantive offense of carrying or
using a firearm in relation to a crime of
violence was committed, that the defen-
dant associated himself with the criminal
venture, and that he committed some act
that furthered the crime.  18 U.S.C.A.
§ 924(c).

11. Conspiracy O47(11)
Evidence was sufficient to find defen-

dant guilty of conspiracy to commit Hobbs
Act robbery as to three armed robberies,
where text messages between defendant
and co-conspirator established defendant
knew of the goal to rob certain locations
and that he voluntarily participated, defen-
dant’s own statements to police placed him
at locations immediately prior to or during
each robbery, which were conducted by
same crew with same getaway vehicle,
calls were placed between cell phones of
defendant and co-conspirator before and
after each robbery, robberies occurred
when defendant ordered food, and staff at
one location testified that defendant made
an unusual request just before robbery
occurred.  18 U.S.C.A. § 1951.

12. Conspiracy O47(11)
 Criminal Law O413.94(21)

Evidence was not sufficient to find
defendant guilty of conspiracy to commit
Hobbs Act robbery as to pharmacy, where
defendant provided statement that he was
at pharmacy, which was corroborated by
video surveillance, but there was no evi-
dence that defendant was inside the phar-
macy or did anything prior to or during
robbery to further the crime.  18 U.S.C.A.
§ 1951.

13. Criminal Law O411.3, 411.92
A defendant must be informed of his

Fifth Amendment rights prior to question-
ing, but a defendant may waive effectua-
tion of these rights, provided the waiver is
made voluntarily, knowingly, and intelli-
gently.  U.S.C.A. Const.Amend. 5.

14. Criminal Law O411.92

Voluntariness of a waiver of Fifth
Amendment rights is a two-part inquiry:
(1) the relinquishment of the right must
have been voluntary in the sense that it
was the product of a free and deliberate
choice rather than intimidation, coercion,
or deception; and (2) the waiver must have
been made with a full awareness of both
the nature of the right being abandoned
and the consequences of the decision to
abandon it and only if the totality of the
circumstances surrounding the interroga-
tion reveal both an uncoerced choice and
the requisite level of comprehension may a
court properly conclude that the Miranda
rights have been waived.  U.S.C.A. Const.
Amend. 5.

15. Criminal Law O410.77

Courts consider the totality of the cir-
cumstances, including the details of the
interrogation and a defendant’s character-
istics, when deciding whether a confession
was voluntary; factors considered include
the defendant’s lack of education or low
intelligence, failure to appraise the defen-
dant of his rights, the length of detention,
the repeated and prolonged nature of the
questioning, and the use of physical pun-
ishment such as the deprivation of food or
sleep.  U.S.C.A. Const.Amend. 5.

16. Criminal Law O411.96

Defendants voluntarily, knowingly,
and intelligently waived their Miranda
rights prior to giving statements to police,
where defendants executed signed waiver
and police interviewers went over waiver
form and Fifth Amendment rights with
each defendant.  U.S.C.A. Const.Amend.
5.

17. Commerce O82.6

 Extortion O21

Commerce is affected, as required
for a conviction under the Hobbs Act,
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when an enterprise, which either is ac-
tively engaged in interstate commerce or
customarily purchases items in interstate
commerce, has its assets depleted
through extortion, thereby curtailing the
victim’s potential as a purchaser of such
goods.  18 U.S.C.A. § 1951.

18. Commerce O82.6

 Extortion O21

 Robbery O1

The government need only show a
minimal effect on interstate commerce to
sustain jurisdiction under the Hobbs Act.
18 U.S.C.A. § 1951.

19. Commerce O82.6

 Robbery O24.10

Evidence was sufficient to find rob-
beries of several stores had effect on inter-
state commerce, as required for convic-
tions under the Hobbs Act, where stores
regularly purchased goods that traveled in
interest commerce, money was taken in
each robbery, and each store had to shut
down for several hours as a result of rob-
beries.  18 U.S.C.A. § 1951.

20. Criminal Law O476.6

In prosecution for robbery, conspira-
cy, and use and carrying of firearms dur-
ing the commission of a violent crime, dis-
trict court did not abuse its discretion in
excluding defendant’s medical expert wit-
ness who would have testified that defen-
dant could not have caused injury to detec-
tive’s head, which testimony, according to
defendant, would show that defendant was
beaten during course of his arrest, and
that beating affected reliability of defen-
dant’s post-arrest statement to police; tes-
timony did not tend to prove or disprove
any fact related to defendant’s post-arrest
statement to police.  Fed.Rules Evid.Rule
401, 28 U.S.C.App.(2006 Ed.)

21. Criminal Law O2075
Defendant failed to show that district

court abused its discretion in restricting
defendant’s attorney’s closing argument to
20 minutes, where defendant failed to
point to any arguments his attorney was
not able to cover in time allotted.

22. Criminal Law O2075
The period of time to be allotted for

attorneys’ closing arguments is within the
sound discretion of the district court.

23. Criminal Law O472
Records custodian, in explaining how

cell phone towers record ‘‘pings’’ from each
cell phone number and how he mapped cell
phone tower locations for phone calls, in
relation to defendant’s location on night of
robbery, was not offering opinion testimo-
ny subject to expert testimony rule; testi-
mony did not require expertise because it
was summary of financial records that wit-
ness reviewed and explanation of how sum-
mary was calculated.  Fed.Rules Evid.
Rule 701, 28 U.S.C.A.

Olivia Choe, Wifredo A. Ferrer, Lisa A.
Hirsch, Christopher Parente, Anne Ruth
Schultz, Madeleine R. Shirley, U.S. Attor-
ney’s Office, Miami, FL, for Plaintiff–Ap-
pellee.

Jonathan S. Friedman, Law Office of
Jonathan S. Friedman, PA, Fort Lauder-
dale, FL, Trevor Ransfer, USP Coleman
II–Inmate Legal Mail, Coleman, FL, Gen-
naro Cariglio, Jr., Gennaro Cariglio Jr.,
PL, Miami, FL, Gregory Antonio Samms,
Law Office of Gregory A. Samms, PA,
Coral Gables, FL, for Defendants–Appel-
lants.

Appeals from the United States District
Court for the Southern District of Florida.
D.C. Docket No. 1:11–cr–20678–KMM–5.
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Before MARTIN and JORDAN, Circuit
Judges, and BAYLSON,* District Judge.

REVISED OPINION

BAYLSON, District Judge:

I. INTRODUCTION

A jury convicted the three Appellants in
this appeal, Trevor Ransfer, Eric Hanna,
and Kendrick Lowe, of sixteen counts of
Hobbs Act robbery, conspiracy, and use
and carrying of firearms during the com-
mission of a violent crime.  They appeal
from their convictions and sentences.

Appellants raise three principal issues
on appeal.  First, Appellants challenge the
admission of evidence resulting from the
installation and use of a GPS tracking
device without a warrant to determine the
location of a Ford Expedition that was
used in the commission of several robber-
ies.  Defendants contend this was an un-
constitutional search in light of the Su-
preme Court’s holding in United States v.
Jones, ––– U.S. ––––, 132 S.Ct. 945, 949,
181 L.Ed.2d 911 (2012), that the installa-
tion and use of a GPS tracking device is a
search under the Fourth Amendment

Second, Appellants challenge the admis-
sion of testimony by Sergeant Villaverde
as hearsay, and the denial of their motion
to suppress their post-arrest statements to
police, contending the confessions were in-
voluntary and coerced.

Third, Appellant Lowe argues there was
insufficient evidence to convict him on all

charges, and contends his expert witness
was improperly excluded.

We hold that the good faith reliance
exception to the exclusionary rule under
Davis v. United States, ––– U.S. ––––, 131
S.Ct. 2419, 2423–24, 180 L.Ed.2d 285
(2011) applies to this case, because the
officers’ conduct comported with clear,
binding precedent that pre-dated the
Jones opinion.  Accordingly, we affirm the
District Court’s denial of Appellants’ mo-
tion to suppress.  For the reasons dis-
cussed below, the District Court did not
abuse its discretion in any of its evidentia-
ry rulings.  Finally, we find a reasonable
trier of fact could find Lowe guilty of
conspiracy to commit Hobbs Act robbery,
and the charges related to the Farm Store,
Hialeah CVS and Wendy’s armed robber-
ies.  Because there was no evidence Lowe
took any action in furtherance of the Ken-
dall CVS robbery, we vacate his conviction
on those counts, and remand for sentenc-
ing.

II. FACTUAL BACKGROUND

Six defendants were indicted on sixteen
counts of Hobbs Act robbery, conspiracy,
and use and carrying of firearms during
the commission of a violent crime.  DE 3.
Between April 2011 and June 2011 Appel-
lants Kendrick Lowe, Trevor Ransfer, Eric
Hanna and co-conspirators Robert Davis,1

Montavis Middleton,2 and Fabian Warren3

(‘‘the crew’’) 4 engaged in a series of rob-
beries of businesses in Florida, including
the robbery of a Doral Ale House on April
25, a Farm Store in Sweetwater at 10:40

* Honorable Michael M. Baylson, United States
District Judge for the Eastern District of
Pennsylvania, sitting by designation.

1. The District Court granted Davis’s motion
to sever, so he was not tried with Appellants
Lowe, Ransfer and Hanna.  DE 97.

2. Middleton pled guilty to the charges.  DE
92.

3. Warren was not arrested until 2012, so he
also did not stand trial with Appellants.  DE
129.

4. The group of six individuals was referred to
by the prosecutor at trial as ‘‘the crew.’’
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p.m. on May 11, a CVS store in Hialeah at
3 a.m. on May 15, a CVS store in Kendall
at 3:30 a.m. on May 15, and a Wendy’s at
approximately 10 p.m. on June 1.

An informant led investigators to several
of the robbery suspects. DE 99 at 10–11.
The investigation established the use of a
vehicle in the robberies on which police
attached a GPS tracking device.  DE 278
at 579–80;  DE 99 at 13–14.  Several de-
fendants were arrested shortly after one of
the robberies occurred and physical evi-
dence of the robberies was found on them
and in the vehicles they were driving.  DE
276 at 283–84.

A. Pre–Trial Suppression

1. Statements to Police

Appellants Ransfer, Hanna, and Lowe
moved to suppress their post-arrest state-
ments to police, arguing they were invol-
untary and coerced.  DE 58, 59, 61.  In
brief, Ransfer and Hanna admitted their
participation in all of the robberies
charged, but Lowe only admitted his pres-
ence at the Farm Store, CVS Hialeah, and
Wendy’s at the time of the robberies.  DE
66, 67.  Magistrate Judge Edwin Torres
held a three-day evidentiary hearing to
consider the voluntariness of the Defen-
dants’ post-arrest statements to police.
DE 99, 100, 110.

The Magistrate Judge found the state-
ments were given voluntarily and did not
find any credible evidence Defendants
were coerced.  DE 120 at 29.5  The Dis-

trict Court adopted the Magistrate’s Re-
port and Recommendation.  DE 165.

2. GPS

Ransfer and Hanna also moved to sup-
press any evidence obtained as a result of
the GPS tracker used to locate the Ford
Expedition used in some of the robberies.
DE 184.  At the suppression hearing, Ser-
geant Villaverde testified that police in-
stalled a GPS tracking device without a
warrant on the Expedition on May 26,
2011.  DE 99 at 13–14.  On May 27, 2011,
the police recorded a controlled call which
an informant, Khambrel Bynum, made to
Davis, and recorded Davis saying that the
crew would be committing another robbery
as soon as they stole another getaway
vehicle.  DE 99 at 12–13.  On June 1,
2011, police received notice of another rob-
bery matching the crew’s modus operandi,
and activated the GPS tracking device to
locate the Expedition.  DE 99 at 14–15.
Police determined the vehicle’s location,
and officers were sent to ‘‘the area [ ]
where the Expedition was parked.’’  DE
99 at 15.

In his Report and Recommendation, the
Magistrate Judge found neither Defendant
had a possessory interest in the Expedi-
tion or a reasonable expectation of privacy,
because they were not in possession of the
vehicle at the time the GPS was installed
or used to locate the car.  DE 203 at 11.
Accordingly, neither Defendant had stand-
ing to challenge the search.  DE 203 at 11.
The District Court adopted the Report and

5. At the conclusion of the three-day suppres-
sion hearing, Magistrate Judge Torres found:

The record evidence establishes that each
Defendant was provided food, water and
access to the restroom.  The Defendants
received Miranda instructions, indicated
that they understood their rights and signed
as many as two Miranda waivers each.  The
Defendants then provided recorded and un-
recorded interviews to detectives, often-

times with additional Miranda warnings,
and voluntarily made various inculpatory
and exculpatory statements.  Thereafter,
each Defendant, oftentimes more than
once, acknowledged that their statements
were made without coercion, threats, or
improper promises.  The Defendants pres-
ent no competent evidence to the contrary.

DE120 at 29.
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Recommendation over Defendants’ objec-
tions.  DE 217.

B. Trial

At trial, Sergeant Villaverde testified
that when Sergeant Echazabal, Detective
Goble and Detective Thomas arrived at
the location the GPS tracker identified,
the Expedition was moving, followed by a
white Toyota Solara that had been seen
on surveillance video of some of the rob-
beries.  DE 364 at 84–85.  Detective Go-
ble testified at trial that police followed
the vehicles into a gas station, and ob-
served Hanna exit the Expedition, hide
behind a tire, and throw a bundle of cash
under the car.  DE 364 at 164–65.  Ser-
geant Echazabal testified at trial he ob-
served Ransfer in the driver’s seat of the
Expedition, and Ransfer exited the car
when ordered.  DE 364 at 179–81.  Ser-
geant Echazabal patted down Ransfer and
recovered from his pants pocket cash and
a debit card bearing the name of the Wen-
dy’s manager who was robbed earlier that
evening.  DE 365 at 181–82.  Davis’s sis-
ter—not a defendant—was driving the So-
lara, and Middleton was in the passenger
seat of the Solara.  DE 277 at 331.  Offi-
cers found additional evidence of the rob-
bery in the Solara, including clothing used
in the robbery, additional cell phones, and
a driver’s license and other wallet items
belonging to the same Wendy’s manager.
DE 276 at 283–84.  Ransfer, Hanna, and
Middleton were arrested, the two vehicles
were impounded and police obtained
search warrants for both vehicles.  DE
364 at 101, 152.

Sergeant Villaverde testified at trial that
police then went to Davis’s house, where
they observed a blue minivan which had
been seen at the Wendy’s robbery—police
later learned that this minivan had been

stolen.  DE 364 at 86–87.  Detective Ar-
menteros testified at trial that when he
arrived at the Davis residence, he saw
Davis and Lowe on the front porch of
Davis’s house and then observed the two
men run inside the house.  DE 364 at 192.
Detective Armenteros testified that he and
Detective Ramirez kicked down the front
door.  DE 364 at 192–93.  When they
entered the house, they heard a back door
slam shut.  DE 364 at 192–93.  They then
kicked in the back door and found Davis
and Lowe inside the back bedroom.  DE
364 at 194.  Detective Armenteros testi-
fied that he struggled with Lowe, who,
during the course of the arrest, was
punched in the chest, pushed to the
ground and punched again.  DE 276 at
214–25;  DE 276 at 213–14.  Detective Ar-
menteros sustained a head injury during
the struggle.  DE 276 at 215–16.  Both
Davis and Lowe were arrested and taken
to the police station for questioning.  DE
364 at 88.  Sergeant Villaverde and Detec-
tive Armenteros testified at trial that po-
lice found additional evidence of the rob-
beries at Davis’s home, including firearms
and the wallet of a victim in the Wendy’s
robbery.  DE 364 at 89;  DE 364 at 192.
Police also recovered the stolen blue mini-
van at the Davis residence.  DE 364 at 89.

Defendants were taken to the police sta-
tion between 12 a.m. and 1 a.m. on June 2
and held for approximately twenty-four
hours as police from the relevant jurisdic-
tions questioned them about the robberies.
DE 364 at 91.  There was significant testi-
mony both at trial and at the suppression
hearing that Defendants were regularly
offered food and restroom breaks, and in
their recorded statements, Defendants
said they were treated well.  DE 364 at 92
(trial);  DE 99 at 85, 142 (suppressing
hearing).6  Ransfer, Lowe, and Hanna

6. Hanna testified at the suppression hearing that police made physical threats, but the
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were advised of their Fifth Amendment
rights, signed Miranda waivers, and
agreed to speak to the police without an
attorney.  DE 278 at 604, Ex. 66 (Lowe);
DE 277 at 580–81, Ex. 71 (Ransfer);  DE
277 at 188–98, Ex. 72 (Hanna).  In these
post-arrest statements to police, Ransfer
and Hanna admitted their involvement in
the robberies.  DE 278 at 586–87;  DE 279
at 732–33.7  Lowe admitted his presence at
the time and location of three of the rob-
beries, but not his complicity.  DE 278 at
545–46;  DE 278 at 613;  DE 277 at 479.8

Defendants Ransfer, Hanna and Lowe
were convicted on all counts after a three-
day jury trial.  DE 231.  Defendants
Ransfer and Hanna appeal their conviction
based on the denial of their motion to
suppress evidence flowing from the war-
rantless GPS search.  Defendant Lowe
challenges the sufficiency of the evidence
to convict him on all counts charged.  All
three Defendants challenge the sufficiency
of the evidence on the interstate commerce
issue, admission of Sergeant Villaverde’s
testimony as hearsay, and the admission of
their post-arrest statements as involun-
tary.  Lowe also contends the District
Court erred in excluding his medical ex-
pert as irrelevant and in limiting his clos-
ing argument to twenty minutes.  Finally,
Hanna challenges the testimony of the
Metro PCS records custodian as express-
ing an expert opinion.

III. JURISDICTION & STANDARD OF REVIEW

[1] ‘‘Because rulings on motions to
suppress involve mixed questions of fact

and law, we review the district court’s
factual findings for clear error, and its
application of the law to the facts de novo.
Further, when considering a ruling on a
motion to suppress, all facts are construed
in the light most favorable to the prevail-
ing party below.’’  United States v. Berval-
di, 226 F.3d 1256, 1262 (11th Cir.2000)
(citation omitted).

[2, 3] Evidentiary rulings are reviewed
for abuse of discretion.  United States v.
Range, 94 F.3d 614, 620 (11th Cir.1996);
United States v. Russell, 703 F.2d 1243,
1249 (11th Cir.1983) (‘‘Determinations of
admissibility of evidence rest largely with-
in the discretion of the trial judge and will
not be disturbed on appeal absent a clear
showing of an abuse of discretion.’’).  We
also review the amount of time allotted for
closing argument for abuse of discretion.
United States v. Carter, 760 F.2d 1568,
1581 (11th Cir.1985).

[4] Sufficiency of the evidence is re-
viewed de novo, considering the evidence
in the light most favorable to the govern-
ment, to determine whether a reasonable
jury could find the defendant guilty be-
yond a reasonable doubt.  United States v.
Pedro, 999 F.2d 497, 500 (11th Cir.1993).

IV. DISCUSSION

A. GPS Search

[5] In United States v. Jones, the Su-
preme Court held that installing a GPS
tracking device on a vehicle and tracking

Magistrate Judge did not find his testimony
credible and found Hanna’s testimony was
substantially contradicted by the other evi-
dence on the record.  DE 120 at 24–25.

7. Transcripts of the recorded statements were
provided to the jury and recordings of the
statements were played at trial.  These tran-
scripts were redacted in accordance with Bru-
ton v. United States, 391 U.S. 123, 128, 88

S.Ct. 1620, 1623, 20 L.Ed.2d 476 (1968).  See
infra note 21.

8. Lowe did not make any statement to police
that he was at the CVS in Kendall when it
was robbed.  The transcript of Lowe’s record-
ed statement to police was provided to the
jury and portions of the statement were read
at trial.  DE 278 at 603.
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the vehicle’s movement for 28 days was a
search under the Fourth Amendment.  132
S.Ct. at 949 (‘‘We hold that the Govern-
ment’s installation of a GPS device on a
target’s vehicle, and its use of that device
to monitor the vehicle’s movements, consti-
tutes a ‘search.’ ’’).  In Jones the GPS data
was admitted into evidence to show the
defendant was at the alleged coconspira-
tor’s stash house. Id. at 948–49.  The
Court distinguished its earlier precedent in
United States v. Knotts, 460 U.S. 276, 282,
103 S.Ct. 1081, 1086, 75 L.Ed.2d 55 (1983),
holding that tracking a radio signal from a
beeper placed in a chemical container with
the owner’s consent before the defendant
stole the container was not an unconstitu-
tional search because the defendant had no
reasonable expectation of privacy in his
movements on public highways.  Id.
(‘‘Nothing in the Fourth Amendment pro-
hibited the police from augmenting the
sensory faculties bestowed upon them at
birth with such enhancement as science
and technology afforded them in this
case.’’).

In Jones the Supreme Court found
Knotts only addressed the question of rea-
sonable expectation of privacy and did not
address the question of trespass, because
the tracking device was initially installed
on a chemical container that the defendant
placed in his car with permission of the
company that owned the container.  Jones,
132 S.Ct. at 952 (‘‘Knotts would be rele-
vant, perhaps, if the Government were
making the argument that what would oth-
erwise be an unconstitutional search is not
such where it produces only public infor-
mation.’’).  The Court explained that the
GPS tracking was a search because ‘‘[t]he
Government physically occupied private
property for the purpose of obtaining in-
formation.’’  Id. at 949.

1. Good faith reliance on precedent

In Davis v. United States, which was on
appeal from this court, the Supreme Court

held ‘‘searches conducted in objectively
reasonable reliance on binding appellate
precedent are not subject to the exclusion-
ary rule.’’  ––– U.S. ––––, 131 S.Ct. 2419,
2423–24, 180 L.Ed.2d 285 (2011).  In
Davis the police searched the passenger
compartment of a defendant’s car after he
had been handcuffed and all the occupants
had been secured.  United States v. Davis,
598 F.3d 1259, 1261 (11th Cir.2010).  The
Eleventh Circuit refused ‘‘to apply the ex-
clusionary rule when the police have rea-
sonably relied on clear and well-settled
precedent.’’  Id. at 1266.  (‘‘We stress,
however, that our precedent on a given
point must be unequivocal before we will
suspend the exclusionary rule’s opera-
tion.’’).  The Supreme Court agreed the
police could rely on this precedent because
‘‘we had not yet decided Arizona v. Gant,
556 U.S. 332, [351] 129 S.Ct. 1710, 173
L.Ed.2d 485 [ (2009) ], and the Eleventh
Circuit had interpreted our decision in
New York v. Belton, 453 U.S. 454, [460]
101 S.Ct. 2860, 69 L.Ed.2d 768 [ (1981) ] to
establish a bright-line rule authorizing the
search of a vehicle’s passenger compart-
ment incident to a recent occupant’s ar-
restTTTT [and t]he search incident to
Davis’s arrest in this case followed the
Eleventh Circuit’s [United States v.] Gon-
zalez [71 F.3d 819 (11th Cir.1996) ] prece-
dent to the letter.’’  Davis, 131 S.Ct. at
2428.

Prior to Jones, this court held that in-
stallation of an electronic tracking device
on a vehicle parked in a public place and
tracking of the vehicle’s movements on
public roads did not violate the Fourth
Amendment when officers had reasonable
suspicion to initiate surveillance of the ve-
hicle.  United States v. Michael, 645 F.2d
252, 258 (5th Cir.1981) (‘‘Monitoring the
beeper while the agents had reasonable
suspicion to believe Michael was conspiring
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to manufacture MDA did not violate his
fourth amendment rights.’’).9  After the
police in Michael were alerted by chemical
supply companies that the defendant pur-
chased large quantities of equipment and
chemicals used to manufacture MDA, the
police installed an electronic tracking
beeper to the outside of the defendant’s
van when it was parked in a public parking
lot.  Id. at 255.  The police used the beep-
er to track the defendant to a warehouse
filled with ‘‘chemicals, equipment and large
quantities of MDA.’’ Id.

The court in Michael held that ‘‘installa-
tion of the beeper was permissible even if
we assume the installation was a search,’’
because ‘‘the minimal intrusion involved in
the attachment of a beeper to Michael’s
van, parked in a public place, was suffi-
ciently justified so as to satisfy any of
Michael’s Fourth Amendment expectation
of privacy concerns.’’  Id. at 256.

During the pendency of this appeal, the
Eleventh Circuit held police acted in good
faith reliance on Michael when they placed
a GPS tracking device on two of the defen-
dant’s vehicles when they were parked in
public parking lots.  United States v.
Smith, 741 F.3d 1211, 1223 (11th Cir.2013)
(‘‘To any reasonable officer, then, the three
prongs of Michael’s Fourth Amendment
analysis dictated the constitutionality of
the search here at issue.’’).  The court held
‘‘a GPS device is an ‘electronic tracking
device’ ’’ and ‘‘nothing in Michael required
the officers to consider the quality or
quantity of information collected by a
tracking device.’’  Id. at 1222.  According-
ly, ‘‘the officers in this case ‘followed the
Eleventh Circuit’s TTT precedent to the

letter’ when they installed the trackers on
Smith’s vehicles with reasonable suspi-
cion.’’  Id. (quoting Davis, 131 S.Ct. at
2428).

The Fifth Circuit also held police could
rely on Michael ‘‘[d]espite any possible
technological differences between a 1981
‘beeper’ and the GPS device used in this
case, [because] the functionality is suffi-
ciently similar that the agents’ reliance on
Michael to install a GPS device on the
truck, in light of the reasonable suspicion
of drug trafficking, was objectively reason-
able.’’ United States v. Andres, 703 F.3d
828, 835 (5th Cir.2013) cert. denied, –––
U.S. ––––, 133 S.Ct. 2814, 186 L.Ed.2d 873
(2013).

In this case, the police had a reliable
informant, Khambrel Bynum, who provid-
ed substantial details on the previous rob-
beries and the Defendants’ use of the Ex-
pedition in those robberies.  DE 99 at 8–9;
DE 364 at 77–78.  Police recorded a con-
versation between Bynum and Davis about
a planned upcoming robbery.  DE 99 at
12–13.  Police also observed the Expedi-
tion on surveillance footage from the scene
of other robberies.  DE 99 at 91.  The
GPS tracker was installed when the Expe-
dition was in a public place and was used
to locate the Expedition when it was in a
public parking lot.  DE 99 at 15.10

The First Circuit recently applied Davis
to find that a warrantless GPS search was
admissible in United States v. Sparks, 711
F.3d 58, 62 (1st Cir.2013).  As in this case,
the officers in Sparks attached a GPS
tracking device to a car used by a suspect
in a number of robberies.  Id. at 60.  Us-
ing the GPS data, the officers tracked the

9. See Bonner v. City of Prichard, 661 F.2d
1206, 1207 (11th Cir.1981) (en banc) (holding
Fifth Circuit precedent prior to the creation of
the Eleventh Circuit in October 1981 is con-
sidered binding precedent on the Eleventh
Circuit).

10. Moreover, the GPS tracking data was not
used to generate evidence of criminal activity,
as it was impermissibly used in Jones.  Rath-
er, it was used to locate Defendants immedi-
ately after officers suspected the same crew
committed another robbery.  DE364 at 81.
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car for eleven days, eventually to the scene
of a crime.  Id. The First Circuit held the
Davis exception applied because ‘‘[w]hen
the police comply with authoritative prece-
dent, only to see the law evolve after the
fact, there is nothing to deter;  the police
cannot modify their conduct to accord with
cases not yet decided.’’  Id. at 63 (citing
Davis, 131 S.Ct. at 2428–29).

The court in Sparks found that the Su-
preme Court precedent in Knotts

was widely and reasonably understood
to stand for the proposition that the
Fourth Amendment simply was not im-
plicated by electronic surveillance of
public automotive movements, because
the latter was merely a more efficient
‘‘substitute TTT for an activity, namely
following a car on a public street, that is
unequivocally not a search within the
meaning of the amendment.’’

Id. at 67 (quoting United States v. Garcia,
474 F.3d 994, 996–97 (7th Cir.2007)).  First
Circuit precedent in United States v.
Moore held the trespass issue to be ‘‘so
insignificant as to be essentially irrelevant
for Fourth Amendment purposes.’’  Id. at
65 (citing United States v. Moore, 562 F.2d
106, 111 (1st Cir.1977) (‘‘[W]e do not find it
critical that the beeper placed in the pack-
age of chemicals was inserted before title
to the chemicals passed to defendants,
while the beepers affixed directly to the
vehicles were attached without the owners’
permission and hence involved a tres-
pass.’’)).  Sparks held that because the
officers reasonably relied on clear binding
precedent in Knotts and Moore, evidence
resulting from the warrantless use of the
GPS tracking device was admissible under
the good faith reliance exception.  Sparks,

711 F.3d at 67 (‘‘In sum:  at the time of the
GPS surveillance in this case, settled, bind-
ing precedent in the form of Knotts and
Moore authorized the agents’ conduct.’’).11

Similarly, the Ninth Circuit held that
evidence resulting from the GPS tracking
of a defendant’s vehicle that occurred prior
to Jones was admissible under the Davis
exception.  United States v. Pineda–More-
no, 688 F.3d 1087, 1090–91 (9th Cir.2012)
cert. denied, ––– U.S. ––––, 133 S.Ct. 994,
184 L.Ed.2d 772 (2013) (finding Ninth Cir-
cuit previously held in United States v.
McIver, 186 F.3d 1119, 1126–27 (9th Cir.
1999), that placing an electronic tracking
device on a car was ‘‘neither a search nor a
seizure under the Fourth Amendment’’).
‘‘Whatever the effect of Jones, then, the
critical evidence here is not subject to the
exclusionary rule.’’  Id. at 1091 (citing
Davis, 131 S.Ct. at 2423–24).

However, the Third Circuit recently
found no good faith reliance exception for
a warrantless GPS search because there
was no clear, binding precedent in the
Third Circuit, United States v. Katzin, 732
F.3d 187, 206–8 (3d Cir.2013) reh’g en banc
granted, opinion vacated, 12–2548, 2013
WL 7033666 (3d Cir. Dec. 12, 2013) (find-
ing Knotts was not clear binding precedent
because of ‘‘(1) the lack of a physical intru-
sion TTT, (2) the placement by police of the
beepers inside containers, and (3) the
marked technological differences between
beepers and GPS trackers.’’).

As discussed above, in the Eleventh Cir-
cuit, we do have clear precedent, Michael,
645 F.2d at 258, holding it did not violate
the Fourth Amendment to install an elec-
tronic tracking device on the outside of a
vehicle without a warrant, which is the

11. Recently, the Second Circuit agreed with
Sparks, finding it was objectively reasonable
for police to rely on Knotts and Karo when
they placed a GPS tracking device on the
defendant’s car without a warrant.  United

States v. Aguiar, 737 F.3d 251, 261–62 (2d
Cir.2013) (‘‘Moreover, we find the beeper
technology used in Knotts sufficiently similar
to the GPS technology deployed by the gov-
ernment here.’’).
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same kind of intrusion at issue in this case.
Michael articulated clear, binding prece-
dent that installation of a device permit-
ting electronic surveillance of a vehicle
does not violate the Fourth Amendment
when the police have reasonable suspicion.
Michael, 645 F.2d at 257 (holding ‘‘that
reasonable suspicion is adequate to sup-
port warrantless beeper installation’’).
There is no doubt of reasonable suspicion
in this case based on the thorough police
investigation detailed by Sergeant Villav-
erde and the other officers. Accordingly, it
was reasonable for the police to rely on
this long-standing, clear precedent when
they attached the GPS to the Ford Expe-
dition without a warrant.  See Smith, 741
F.3d at 1223.

B. Sergeant Villaverde’s Testimony

[6, 7] Appellants contend that Ser-
geant Villaverde’s testimony should have
been excluded as hearsay.  Hearsay is a
statement, other than one made by the
declarant while testifying at the trial or
hearing, offered in evidence to prove the
truth of the matter asserted.  Fed.R.Evid.
801(c).  Statements can be hearsay ‘‘even
though they do not explicitly paraphrase
the words of others, [because] the only
conceivable explanation for how [the wit-
ness] discovered this information is
through listening to the statements of oth-
ers.’’  United States v. Baker, 432 F.3d
1189, 1206 (11th Cir.2005) (citing United
States v. Shiver, 414 F.2d 461, 463 (5th
Cir.1969) (finding the contents of a police
report were hearsay because the officers
did not have first-hand knowledge of the
details in the report)).  ‘‘Statements by
out of court witnesses to law enforcement
officials may be admitted as non-hearsay
if they are relevant to explain the course
of the officials’ subsequent investigative
actions, and the probative value of the evi-
dence’s nonhearsay purpose is not sub-
stantially outweighed by the danger of un-

fair prejudice caused by the impermissible
hearsay use of the statement.’’  Id. at
1208 n. 17;  United States v. Jiminez, 564
F.3d 1280, 1287 (11th Cir.2009) (quoting
Baker as ‘‘the law [that] this Circuit has
long recognized’’).

In Jiminez,

Detective Wharton testified that he had
spoken to Jisklif and that Jisklif had told
him that Jisklif’s ‘‘brother, Jesus, was
living with him and that he was helping
him with the marijuana plants.’’  Final-
ly, the detective said ‘‘[t]hat’s why we
went back and interviewed [the defen-
dant] a second time, because, after the
first time, we took him at his word, until
his brother indicated otherwise, and
then we went back and asked him
again.’’

564 F.3d at 1287 (affirming the conviction).
The Eleventh Circuit found this statement
was not hearsay because it was relevant to
explain why the detective reinterviewed
the witness, so the statement ‘‘was admit-
ted only to show what was said, not that it
was true.’’  Id.  This explanation was rele-
vant because the defense elicited testimo-
ny that suggested the re-interviewing of
the witness was improper, so this state-
ment was admitted to rehabilitate the de-
tective’s credibility.  Id. at 1287 (‘‘It is the
existence of the statement, not its veracity,
that provides the explanation.’’).  But in
Baker a similar statement that an officer
‘‘ ‘received information’ from an anony-
mous caller that indicated [defendants] TTT

were involved in the shooting’’ was not
relevant to explain the course of the inves-
tigation because

Capote’s investigation was not a complex
endeavor;  he responded to a homicide
call, examined the scene of the crime,
and interviewed witnesses.  Nothing the
witnesses said shed any additional light
on why Capote conducted his investiga-
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tion in the manner that he did, nor did
Capote’s investigation turn up any evi-
dence other than eyewitnesses’ state-
ments accusing Williams and Casado of
committing the homicides.  Rather, the
only relevancy of the witnesses’ state-
ments was to establish that Williams,
Casado, and Rogers did in fact commit
the homicides.

Baker, 432 F.3d at 1208–9.12

[8] In this case Appellants challenge
the following testimony by Sergeant Vil-
laverde:

We were able to identify Robert Davis,
Montavis Middleton and Fabian Warren
on the—beginning of intelligence.  We
were then able to identify Eric Hanna
TTT We were able to identify a picture of
[Lowe] via a Facebook account as well
as I had a surveillance still photo of him
on May of 2011 at the CVS in Hialeah,
which matched the Facebook photo, and
the intelligence that we had received
was that they would go in and scout the
locationTTTT The intelligence that we
had received, they would go in and
scout, just walk in and check out the
place and then the store would be hit.

DE 364 at 73–74.

We had a group of robberies that were
occurring, that individuals were wearing
gray sweatshirts or blue sweatshirts

that had a certain name, Aero, red swe-
atpants.  The height, weight, physical
description matched.  There was loca-
tions that were being targeted, that also
matched other robberies that were oc-
curring, and we ended up getting some
more intelligence on that.

DE 364 at 72.
We had got [sic] information that they
had actually procured a vehicleTTTT

They had gotten a vehicle that they
were going to do another robbery with.
However, during that conversation the
victim—the subject advised that the vic-
tim had actually stole [sic] the car back
from the location that the car was being
held at, that they were going to use it to
do a robbery.

DE 364 at 80.  Sergeant Villaverde further
testified:  ‘‘We were able to identify a
white Expedition that was being used in
these crimes as well as a particular car
that was also being used in these crimes.
They would steal minivans and use mini-
vans during the commission of these rob-
beries.’’  DE 364 at 7–78.

Appellants contend these statements
should have been excluded as hearsay be-
cause, as in Baker, the information was
learned from a second person’s out of
court statements.13  The Government ar-
gues that this testimony was not offered
for the truth of the assertions but instead

12. Although the court held this was in error,
the court did not overturn the Defendant’s
conviction because the statements were ‘‘in-
dependently corroborated by admissible evi-
dence’’ and ‘‘the cumulative effect of the dis-
trict court’s errors was harmless given the
avalanche of admissible, inculpatory evidence
admitted against Williams at trial with re-
spect to every count for which he was indict-
ed.’’  Baker, 432 F.3d at 1224–25.

13. Timely hearsay objections were made to all
of these statements at trial.  DE 364 at 72–80.
But no objection was made on Confrontation
Clause grounds, although Hanna raises that
issue on appeal.  Because there was not a

timely Sixth Amendment objection, we review
that challenge for plain error.  Jiminez, 564
F.3d at 1286.  The Supreme Court explained
that the Confrontation Clause ‘‘does not bar
the use of testimonial statements for purposes
other than establishing the truth of the matter
asserted.’’  Crawford v. Washington, 541 U.S.
36, 59 n. 9, 124 S.Ct. 1354, 1369 n. 9, 158
L.Ed.2d 177 n. 9 (2004).  As explained infra,
Sergeant Villaverde’s statements were not ad-
mitted for the truth of the assertion, but to
explain the next steps taken in the course of
the investigation.  Accordingly, we do not
find plain error in their admission.
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was offered to explain how the investiga-
tion proceeded, as in Jiminez.

Sergeant Villaverde’s testimony de-
scribed the course of a complex investiga-
tion.  Unlike the investigation in Baker,
where the sergeant merely responded to
the scene of a crime and interviewed wit-
nesses, Sergeant Villaverde supervised a
months-long endeavor to identify and lo-
cate multiple perpetrators who engaged in
a series of armed robberies and car thefts.
Sergeant Villaverde’s testimony about the
pattern of the crimes explains why the
police believed the Wendy’s was robbed by
the same perpetrators as the Doral Ale
House, Farm Store, and CVS.  The state-
ments regarding the identities of the De-
fendants and the description of the vehi-
cles explain why the police installed a GPS
device on Middleton’s car and why the
police went to Davis’s house after they
arrested Ransfer, Hanna, and Middleton.
But unlike Jiminez, the explanation was
not offered to rehabilitate the witness after
impeachment.  Instead, Sergeant Villav-
erde was the Government’s first witness,
who provided a summary of the investiga-
tion and also ‘‘shed [ ] additional light on
why [Sergeant Villaverde] conducted his
investigation in the manner that he did,’’
Baker, 432 F.3d at 1208.14

We need not decide whether it was er-
ror for the District Court to admit all of
Sergeant Villaverde’s testimony.  Even if
it was in error to admit the statements,
as Appellants contend, it was not a re-

versible error because the evidence about
which Sergeant Villaverde testified was
otherwise admissible on the record.  ‘‘ ‘To
require a new trial TTT [a] significant pos-
sibility must exist that, considering the
other evidence presented by both the
prosecution and the defense, the TTT

statement had a substantial impact upon
the verdict of the jury.’ ’’ United States v.
Arbolaez, 450 F.3d 1283, 1290 (11th Cir.
2006) (quoting United States v. Rodri-
guez, 524 F.2d 485, 487 (5th Cir.1975)).
In Rodriguez, the court found admission
of an officer’s testimony reciting an infor-
mant’s statements was not a reversible
error because other evidence and testimo-
ny provided the same content as the inad-
missible hearsay.  Rodriguez, 524 F.2d at
487 (‘‘Thus, although the admission of
Agent Lawrence’s testimony giving the
specifics of the informant’s tip constituted
error, we find little possibility, in light of
the other evidence, that the statement
had a ‘substantial impact’ on the verdict
of the jury.’’);  see also Arbolaez, 450 F.3d
at 1291 (‘‘[W]e find it unlikely that the
admission of Perez’s statements had a
substantial influence on the jury’s verdict
as to either count upon which he was
convicted.  Accordingly, although the
court erred in admitting the statements,
the error was harmless and so does not
merit reversal.’’).

The following chart illustrates that for
every objection Appellants made to Ser-

14. Although Appellants did not raise this issue
in their briefs, we note that other circuits
have raised serious concerns with overview
witnesses, particularly when presented at the
beginning of trial before the evidence summa-
rized has been presented.  United States v.
Garcia, 413 F.3d 201, 214 (2d Cir.2005) (‘‘[I]t
is generally viewed as ‘improper TTT for a
party to open its case with an overview wit-
ness who summarizes evidence that has not
yet been presented to the jury.’ ’’ (quoting 6
Weinstein’s Federal Evidence § 1006.04[3] ));

United States v. Griffin, 324 F.3d 330, 349
(5th Cir.2003) (‘‘We unequivocally condemn
this practice as a tool employed by the gov-
ernment to paint a picture of guilt before the
evidence has been introduced.’’);  United
States v. Casas, 356 F.3d 104, 119 (1st Cir.
2004) (‘‘[I]nitial witness ‘overview testimony’
is inherently problematic:  such testimony
raises the very real specter that the jury ver-
dict could be influenced by statements of fact
or credibility assessments in the overview but
not in evidence.’’).
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geant Villaverde’s statements, the record
shows first-hand, nonhearsay evidence.

Sergeant Villaverde Statement Other evidence on the record
‘‘We had a group of robberies that were occurring, Police Be On the Look Out (BOLO)
that individuals were wearing gray sweatshirts or description of the robberies and pho-
blue sweatshirts that had a certain name, Aero, red tos from videosurveillance.  Gov’t Ex.
sweatpants.  The height, weight, physical descrip- 69A;  Gov’t Ex. 69B.
tion matched.  There was [sic] locations that were
being targeted, that also matched other robberies
that were occurring, and we ended up getting some
more intelligence on that.’’  DE 364 at 72.
‘‘We were able to identify certain individuals in the Hialeah CVS surveillance video.
crew robbery or the robbery crew . . . We were able GX59.
to identify Robert Davis, Montavis Middleton and Still of Lowe from video.  GX60A.
Fabian Warren on the—beginning of intelligence. Ransfer’s recorded statement to po-
We were then able to identify Eric Hanna.  Law lice.  DE 278 at 567–68.  Hanna’s
enforcement was then aware of Mr. Ransfer and we recorded statement to police.  DE
were able to identify a picture of Mr—Mr. Lowe. We 279 at 734–35.
were able to identify a picture of him via a Facebook
account as well as I had a surveillance still photo of
him in May of 2011 at the CVS in Hialeah, just
before the robbery occurred, which matched the
Facebook photo, and the intelligence that we had
received was that they [the robbers] would go in and
scout the location.’’  DE 364 at 73–74.
‘‘The intelligence that we had received [from the Recorded statements by Ransfer and
informant], they [the robbers] would go in and scout, Hanna to police.  DE 278 at 569;  DE
just walk in and check out the place and then the 279 at 716.
store would be hit.’’  DE 364 at 74.
‘‘We were able to identify a white Expedition that Farm Store surveillance video show-
was being used in these crimes as well as a particu- ing Expedition.  Gov’t Ex. 58.  Re-
lar car that was also being used in these crimes. corded statements by Ransfer and
They [the robbers] would steal minivans and use Hanna to police about the blue mini-
minivans during the commission of these robber- van.  DE 278 at 567;  279 at 731.
ies. . . . We also identified a vehicle at Mr. Davis’s Ransfer’s recorded statement to po-
house that belonged to his sister, Ronisha Davis, a lice identifying the Expedition and
white Toyota car, Solara, two door.’’  DE 364 at 77– Solara.  DE 278 at 568;  DE 278 at
78. 589–3 at 7.

Recorded statements by Lowe and
Hanna identifying the Expedition
used in the robberies.  DE 279 at
714;  DE 278 at 608, 612–13.

‘‘We’d targeted an area that they [the robbers] were Sergeant Villaverde’s first-hand
hitting as well as we had a source that was cooperat- knowledge about how the informant
ing with us.  [The informant] was getting informa- cooperated with police, and not the
tion . . . [The informant] was getting information via content of the information the infor-
telephone calls from one of the defendants, Mr. mant provided to police.
Davis, and we would get information from [the infor-
mant].’’  DE 364 at 79–80.
‘‘We had got [sic] information [from the informant] Text messages between Lowe and
that they [the robbers] had actually procured a Davis about needing to get another
vehicle . . . They [the robbers] had gotten a vehicle getaway car read on the record.  DE
that they were going to do another robbery with. 279 at 795
However, during that [recorded] conversation [be- Ransfer’s recorded statement to po-
tween the informant and Davis] the victim-the sub- lice about a stolen van.  DE 278 at
ject [Davis] advised that the victim had actually stole 566–67.
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the car back from the location that the car was being
held at, that they [the robbers] were going to use it
to do a robbery.’’  DE 364 at 80
‘‘I learned of a blue minivan that was seen leaving Ransfer’s recorded statement to po-
the Wendy’s robbery . . . During the course of lice that the Defendants stole a blue
learning that information, it was established that minivan DE 278 at 567–66;  DE 278
there was also a blue minivan Dodge that was stolen at 70–71.
from down south at a location that was significant to
myself.’’  DE 364 at 82.

In the recorded statements to the police
that were played at trial, Ransfer and
Hanna identified themselves, Davis, Mid-
dleton, Warren, and Lowe as individuals
involved in the robberies.  DE 278 at 567–
68;  DE 278 at 706–DE 279 at 714.  Their
statements also explained how the robbery
crew first scouted out a location before
robbing it.  DE 279 at 716;  DE 278 at
705.15  The surveillance video showing
Lowe at the Hialeah CVS, and still photos
of Defendants from the surveillance video
were admitted into evidence.  In their re-
corded statements to the police that were
played at trial, Ransfer and Hanna identi-
fied the Expedition and the Solara, as well
as the stolen blue minivan.  DE 278 at
566–68;  DE 279 at 718;  DE 279 at 722.
Finally, the police Be On the Look Out
(BOLO) description of the robberies was
admitted as Exhibit 69B. Because the jury
was presented with the content of all the
statements elsewhere on the record, the
jury would likely have reached the same
verdict if Sergeant Villaverde’s statements
had been excluded.  Accordingly, we do
not find that the admission of Sergeant
Villaverde’s statements had a substantial
impact in the jury verdict, and we find no
reversible error.  Arbolaez, 450 F.3d at
1291.

C. Sufficiency of the Evidence as to
Lowe

Defendant Kendrick Lowe was convicted
of one count of conspiracy to commit
Hobbs Act robbery under 18 U.S.C.
§ 1951, four counts of aiding and abetting
Hobbs Act robbery, and four counts of
possession of a firearm during the commis-
sion of a violent crime under 18 U.S.C.
§ 924.  The Government’s theory at trial
was that Lowe was a lookout in the Farm
Store robbery on May 11 at 10:40 p.m., the
May 15 robberies of a CVS in Hialeah at
3:00 a.m. and a CVS in Kendall at 3:30
a.m.,16 and the Wendy’s robbery on June 1
at 10:00 p.m. based on his presence at each
of the robbery locations at the time of the
robberies, text messages he sent about
obtaining a stolen vehicle for the Wendy’s
robbery, and his admissions to police that
he was at three of the locations immediate-
ly before the robberies occurred and wit-
nessed the armed robberies of the Farm
Store and Wendy’s.17  The Government
also pointed to contradictory statements
Lowe gave to police, and argued, ‘‘[y]ou
don’t bring extra people to robberies.’’
DE 280 at 938.  Lowe argues the evidence
does not show he participated in any of the
robberies.  Lowe also notes that he did

15. ‘‘When we first got there, we were watch-
ing to see what was going on, how many
people there were, how many people were
leaving, and we seen when we had our
chance, we go to the back door and we
jumped out.’’  DE 278 at 705 (statement of
Eric Hanna).

16. The Government does not point to any
evidence in its brief that Lowe aided and
abetted the Kendall CVS armed robbery.  Ap-
pellee’s Br. at 45–46.

17. All except the Kendall CVS.
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not admit to being at the CVS Kendall,
and the only evidence that places him
there are cell phone tower records, which
are not reliable indicators of actual loca-
tion and are not evidence of criminal activi-
ty.

Lowe challenges the sufficiency of the
evidence on all counts.  We must view the
facts in the light most favorable to the
government, and must uphold the convic-
tion if ‘‘any rational trier of fact could have
found the essential elements of the crime
beyond a reasonable doubt.’’  Jackson v.
Virginia, 443 U.S. 307, 319, 99 S.Ct. 2781,
2789, 61 L.Ed.2d 560 (1979).

[9, 10] To convict on a Hobbs Act rob-
bery, the government must prove a rob-
bery and an effect on interstate commerce.
18 U.S.C. § 1951(a);  United States v.
Dean, 517 F.3d 1224, 1227–28 (11th Cir.
2008).  To convict on a Hobbs Act conspir-
acy, the government must show that (1)
two or more people agreed to commit a
Hobbs Act robbery;  (2) that the defendant
knew of the conspiratorial goal;  and (3)
that the defendant voluntarily participated
in furthering that goal.  United States v.
To, 144 F.3d 737, 748 (11th Cir.1998).  ‘‘To
prove aiding and abetting a § 924(c) of-
fense, the government must show that the
substantive offense of carrying or using a
firearm in relation to a crime of violence
was committed, that the defendant associ-
ated himself with the criminal venture, and
that he committed some act that furthered
the crime.’’  United States v. Williams,
334 F.3d 1228, 1232 (11th Cir.2003).

It is undisputed that the robberies oc-
curred and that firearms were used to
commit the crimes.  The video surveillance
footage shown to the jury showed firearms
were used in the robberies.  Robbery vic-
tims also testified that the robbers used
guns:  ‘‘one of them grabbed me and point-
ed the gun at her temple to her head and
the other one—and the other one grabbed

me by the neck and pointed the gun at my
neck.’’  DE 364 at 134;  DE 277 at 382;
DE 277 at 289.  The question is whether
the Government introduced sufficient evi-
dence to prove Lowe was involved in the
robberies.

1. Farm Store

In his statement to police that was read
to the jury at trial, Lowe told police he
was at the Farm Store at the time of the
robbery. Lowe told police that Davis drove
him to the Farm Store in the Ford Expe-
dition.  DE 278 at 614.  In the transcript
of his recorded statement to police that
was provided to the jury, Lowe said, ‘‘I
was in the truck.  I wasn’t known whatev-
er they was on I wasn’t (inaudible).’’  Gov’t
Ex. 114C at 22.  Also, in his statement to
police that was read to the jury at trial,
Lowe said when he was ordering chips
from a woman at the Farm Store counter,
he saw ‘‘two dudes came up from the back
with ski masks and whatever.’’  DE 278 at
613.  He continued, ‘‘[w]ere there two
guysTTTT They had to be males because
when she turned around and gave me the
chips, that’s when saying whatever they
was saying.  We scurried off, like we hit it.
That was that.’’  DE 278 at 614–15.  In his
recorded statement read at trial, Lowe
told police he didn’t call 911 after witness-
ing the robbery because his ‘‘phone was
completely dead.  I ain’t call no 911.’’  DE
2678 at 616.

The woman at the Farm Store counter,
Lucia Quintero, testified at trial ‘‘[a] white
car approached and some people inside
asked for two—for some packages of
Cheetos.’’  DE 364 at 132–33.  Quintero
testified two men were in a Ford Expedi-
tion, one was driving and one was laying
down in the passenger seat, ‘‘the one who
was lying down, his skin was the color of
my skin, but that is all I could see.’’  DE
364 at 133.  Quintero testified her co-
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worker was serving the men in the truck
when ‘‘[t]hrough the rear of the store two
men came in and they were hoodedTTTT

Both of them had weapons in their hands,
guns.’’  DE 364 at 133–34.  Quintero testi-
fied after the men took ‘‘both cash regis-
ters, the money that was underneath and
some cigarettes TTT then they took off TTT

to the street and back of the store.’’  DE
364 at 135–36.  Video surveillance shown
to the jury at trial showed the Ford Expe-
dition pull up and stop in the alleyway
behind the Farm Store and two men enter
the vehicle.  DE 364 at 176;  DE 278 at
559–600.  Finally, the Government intro-
duced cell phone records at trial showing
Lowe’s phone ‘‘pinged’’ the cell phone tow-
er near the Farm Store right before the
robbery occurred at 10:  32 p.m. DE 279 at
816–17.18

2. Wendy’s

Detective Arana testified that after
Lowe initially denied being near the Wen-
dy’s on the night of the arrest, he knocked
on the door of the interview room and
asked to speak with the detectives again.
DE 277 at 479.  Lowe then told Arana
that ‘‘he remember[ed] being near the
Wendy’s that night.’’  DE 277 at 479.  Ar-
ana testified that Lowe said

earlier in the evening he was with his
girlfriend, and they had gone to the
Wendy’s and had been at the drive-thru
window and ordered food.  When they
went to the service window to pick up
the food and pay for it, he noticed
masked gunmen inside the store with
guns.  He also said he overheard one of

them say something to the effect of give
it up.

DE 277 at 479.

In addition, the jury heard text mes-
sages exchanged between Lowe and Davis
around the time of the Wendy’s robbery
about obtaining a getaway vehicle.  DE
279 at 795.  Lowe texted to Davis:  ‘‘We
got need a car to be behind us, you know,
not with that splat shit unless we get
tailed.  That is kind of far.’’  DE 279 at
795.19  Davis then texted to Lowe:  ‘‘I’m
trying to get the car from Niesha [Davis’s
sister].  She be on some sucka shit.’’  DE
279 at 796.  Davis’s sister owns the white
Solara in which police found evidence of
the Wendy’s robbery.  DE 278 at 568.
Then Lowe texted to Davis:  ‘‘Tell Tia to
ask when he get down if now its.’’  DE 279
at 795.  Detective Christie also testified
that Lowe received a phone call from
Davis approximately five minutes after the
Wendy’s robbery through the cell phone
tower located on the same street as the
Wendy’s that was just robbed.  DE 279 at
822.

3. CVS Hialeah

Lowe told police in a recorded statement
played for the jury at trial that he was at
the CVS Hialeah on the night that it was
robbed. DE 278 at 543.  Lowe said that he
went into the store to buy Tylenol, but a
sales clerk said they did not sell individual
packages of the medicine, so he left with-
out purchasing anything.  DE 278 at 547–
49.  Yadira Lopez, an employee at the
Hialeah CVS who witnessed the robbery,

18. Detective Christie, who prepared the Gov-
ernment’s summary exhibit, explained that
the exhibit showed the location of the cell
phone towers that were engaged to transmit
each phone call on record, not the precise
location of the phone.  DE 279 at 810–11.
The cell phone will ‘‘ping’’ the nearest tower
unless it is at capacity, in which case it will

ping the next available tower.  DE 279 at
825–28.  Accordingly, the cell phone tower
records are an approximation of the phone’s
location at the time of the call.

19. Detective Christie explained to the jury at
trial that a ‘‘splat’’ is a term for a stolen car.
DE 279 at 847.
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testified that four armed robbers entered
the store with guns and threatened to kill
him.  DE 277 at 394–398.  Lopez also
testified that right before the robbers en-
tered ‘‘somebody came into the store and
asked me if we sold Waldryl Allergy, Wal-
greens pills’’ and said this request was
unusual ‘‘[b]ecause he came in, asked the
question, and immediately turned around,
and didn’t give me the option to tell him
about other choices we have available
there.’’  DE 277 at 397–98.  Surveillance
footage shown to the jury showed Lowe at
the CVS in Hialeah a few minutes before
the store was robbed at approximately 3
a.m.  DE 277 at 398–99.  The same sur-
veillance footage showed four armed rob-
bers entered the store shortly after Lowe
left.  DE 277 at 399–401.

The Government introduced into evi-
dence a summary of cell phone records
showing the date and time of cell phone
calls mapped to the location of the cell
phone towers.  DE 279 at 810–11;  Gov’t
Ex.’s 99, 101;  see also, supra note 18.
Cell phone records show that on May 17
Lowe and Davis exchanged numerous cell
phone calls that pinged the Metro PCS cell
phone towers near the Hialeah CVS be-
tween 2:30 a.m. and 3:00 a.m.  DE 279 at
818–19.

4. Kendall CVS

The CVS in Kendall was robbed at
around 3:30 a.m. on May 17, approximately
half an hour after the Hialeah CVS was
robbed that morning.  As noted above,

Lowe told the police in a recorded state-
ment played at trial that he was at the
Hialeah CVS at the time of the robbery,
and video surveillance of the Hialeah CVS
showed him in the store moments before
the robbery occurred.  DE 278 at 543.20

Cell phone tower records showed Lowe
exchanged cell phone calls with Davis at
the Hialeah CVS at 2:30 a.m., 2:32 a.m.,
2:50 a.m., 2:58 a.m., 2:59 a.m., 3:00 a.m. DE
279 at 818–19.21  Then at 3:06 a.m. the
phone records show calls were placed as
both phones moved south toward the Ken-
dall CVS. DE 279 at 819.  Five calls were
exchanged when both phones were located
near cell towers at the Kendall CVS be-
tween 3:14 a.m. and 3:19 a.m. DE 279 at
820.  Then Lowe and Davis exchanged
another three calls at that location be-
tween 3:20 a.m. and 3:27 a.m. Lowe’s
phone was then used at 3:38 a.m. a few
blocks south of the Kendall CVS and again
near Davis’s house at 4:14 a.m. Davis used
his phone near a cell tower at the same
location at 4:17 a.m.

5. Lowe’s Presence at Three of the Stores
During the Robberies and His Incon-
sistent Statements Are Inculpatory

Based on the evidence introduced at tri-
al, the jury could conclude that Lowe gave
inconsistent statements to police about his
conduct on the nights of the robberies.
Detective Arana testified at trial that
Lowe initially told police that he was not at

20. In accordance with Bruton v. United
States, 391 U.S. 123, 128, 88 S.Ct. 1620,
1623, 20 L.Ed.2d 476 (1968) the Government
redacted the recorded statements Ransfer and
Hanna gave to police that were introduced
into evidence to eliminate references to the
other Defendants on trial.  DE 94.  Lowe
argues that Ransfer did not identify Lowe
among the participants in the CVS Hialeah
robbery in his recorded statement to police
that was played at trial.  DE278 at 567–68.

However, any reference to the other Defen-
dants was omitted.  The record of the sup-
pression hearing, which includes the unre-
dacted statements submitted as exhibits to the
Government’s response to the motion to sup-
press, shows the extent to which each Defen-
dant’s statements identified the other Defen-
dants.  DE 64–67.

21. See supra note 18.
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the Wendy’s,22 but that Lowe later told
police he was at the Wendy’s drive-
through with his girlfriend and saw it be-
ing robbed.  DE 277 at 478–79.  In his
recorded statement read to the jury at
trial, Lowe initially told police he was not
at the Farm Store either, but then later
admitted he went there to buy chips when
‘‘two dudes came up from the back with ski
masks.’’  DE 278 at 611–13.  In the same
statement read to the jury, Lowe also told
police that he could not call 911 after he
witnessed the Farm Store robbery because
his phone battery was dead.  DE 278 at
615.  But Detective Christie, who pre-
pared the cell phone summaries, testified
that the cell phone records show Lowe
made a call at 11:03 p.m., right after the
Farm Store was robbed at 10:40 p.m.  DE
279 at 816–17.  In his recorded statement
read to the jury at trial, Lowe also denied
knowing anyone with a Ford Expedition or
having been inside of one, DE 278 at 607,
but then admitted that Davis drove him to
the Farm Store in a white Ford Expedi-
tion.  DE 278 at 608–9.

6. Summary

[11] The text messages exchanged be-
tween Lowe and Davis are evidence of an
agreement between at least Lowe and
Davis.  They also show that the jury could
find Lowe knew of the goal to rob and

voluntarily participated in at least some of
the robberies.  The video surveillance and
testimony about the use of guns in all of
the robberies suggests that Lowe associat-
ed himself with crimes of violence.  Lowe’s
own statements to the police placed him at
the Farm Store, the CVS Hialeah, and the
Wendy’s, immediately prior to or during
each of the robberies.  DE 278 at 543;  DE
278 at 611–13;  DE 277 at 478–79.  As
discussed above, Detective Christie testi-
fied that the cell phone records showed
phone calls between Lowe and Davis were
placed immediately before and after each
robbery, and that Lowe’s phone was used
at or near the robbery locations.  DE 279
at 815–22.23  Based on the cell phone rec-
ords and surveillance footage introduced at
trial, a jury could find that Lowe was at
the stores at the time of the robberies.
See supra note 18.

Viewing the evidence in the light most
favorable to the Government, a reasonable
trier of fact could find that the testimony,
video surveillance, and cell phone records
support the Government’s theory that
Lowe furthered each robbery by acting as
a scout, lookout, or to divert or distract
store employees during the Farm Store,
Wendy’s, and Hialeah CVS armed robber-
ies.  The jury could have concluded that
Lowe’s statements were fictitious attempts
to explain his presence at the same three

22. In the transcript of his recorded statement
to police that was provided to the jury, Lowe
said ‘‘I never been in a truck with Tay and
Trevor.  I never been in the truck with them.’’
DE 67–2 at 25.

23. The Farm Store was robbed at approxi-
mately 10:40 p.m.  Cell phone records
showed calls between Davis and Lowe at that
location at 10:14 p.m., 10:32 p.m. and 11:03
p.m.  DE 279 at 816–17.  The Hialeah CVS
was robbed at approximately 3 p.m., and cell
phone records show calls between Lowe and
Davis at Hialeah at 2:30 a.m., 2:32 a.m., 2:50
a.m., 2:58 a.m., 2:59 a.m., 3:00 a.m.  DE 279
at 818–19.  Then, at 3:06 a.m. the phone

records show calls were placed as both
phones moved south toward the Kendall CVS.
DE 279 at 819.  Five calls were exchanged
when both phones were located near cell tow-
ers at the Kendall CVS between 3:14 a.m. and
3:19 a.m.  DE 279 at 820.  Then Lowe and
Davis exchanged another three calls at that
location between 3:20 a.m. and 3:27 a.m.
Gov’t Ex. 101.  Lowe’s phone was then used
at 3:38 a.m. a few blocks south of the Kendall
CVS and was used near Davis’s house at 4:14
a.m.  Gov’t Ex. 101.  Davis used his phone
near a cell tower at the same location at 4:17
a.m.  Gov’t Ex. 101.
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stores at the precise time they were being
robbed, in the same manner by the same
crew with the same getaway vehicle.  The
jury could conclude Lowe’s presence at
these three businesses precisely when they
were being robbed, over a five-week peri-
od, was so unlikely to be an innocent coin-
cidence, and instead was incriminating.  A
reasonable jury could find the Government
showed an inculpatory pattern of Lowe’s
presence at each of the stores immediately
prior to the robberies.  Lowe admitted to
the police he witnessed the Farm Store
and Wendy’s robberies when he was or-
dering food.  The surveillance footage at
the CVS in Hialeah, Lowe’s statement to
police that he went into the Hialeah CVS,
and the store employee’s statement about
an unusual request, just before the rob-
bery support the Government’s theory that
Lowe was scouting out the store in ad-
vance of the armed robbery.

[12] As to the Kendall CVS, cell phone
tower records show Lowe placed calls near
the Hialeah CVS. Then immediately after
the robbery at 3 a.m., Lowe placed calls
moving southward toward and eventually
near the Kendall CVS. These calls support
a finding that Lowe was at or near the
Kendall CVS with the rest of the crew.

Lowe did not admit he was present near
the Kendall CVS at any time.  Although
only circumstantial evidence places Lowe
near the Kendall CVS, we must view the
facts in the light most favorable to the
Government and can only overturn a con-
viction if we find no reasonable trier of fact
could have found guilt beyond a reasonable
doubt.  Jackson, 443 U.S. at 319, 99 S.Ct.
at 2789.

Three pieces of evidence tie Lowe to
being at or near the Kendall CVS robbery:

(1) Lowe’s statement to police he was at
the Hialeah CVS;

(2) video surveillance showing Lowe at
the Hialeah CVS moments before the rob-
bery;  and

(3) cell phone tower records showing
Lowe’s phone pinged the cell phone tower
near the Kendall CVS at the time of the
robbery, and made calls to and from Davis.

This follows a pattern of cell phone calls
demonstrating Lowe’s presence at the oth-
er three robbery locations immediately pri-
or to or during the robberies.  DE 278 at
543;  DE 278 at 611–13;  DE 277 at 478–79.
Given the evidence supporting this pat-
tern, and the cell phone records showing
Lowe was near the Kendal CVS, a reason-
able trier of fact could find beyond a rea-
sonable doubt that Lowe ‘‘associated him-
self with’’ the Kendall CVS robbery.  DE
280 at 938.  But there is no evidence that
Lowe was ever inside the Kendall CVS or
that he did anything prior to or during the
robbery of the Kendall CVS to further the
crime.  Accordingly, there was insufficient
evidence that Lowe acted in furtherance of
the Kendall CVS robbery.

In sum, viewing the evidence in the light
most favorable to the government, a rea-
sonable jury could find beyond a reason-
able doubt that Lowe associated himself
with and acted to further the Farm Store,
Hialeah CVS, and Wendy’s robberies.
Jackson, 443 U.S. at 319, 99 S.Ct. at 2789.
Since there was no evidence of Lowe’s
conduct at the Kendall CVS, and evidence
of his presence in the vicinity alone is
insufficient to convict for aiding and abet-
ting the CVS Kendall robbery, we will
vacate the judgment against Lowe on
Counts 12 and 13, pertaining to the Ken-
dall CVS robbery, instruct the District
Court to vacate the verdict on these
counts, and remand on sentencing.

D. Suppression of Post–Arrest State-
ments by Defendants

[13–15] In addition to challenging the
statements following the warrantless GPS
search, Appellants contend their state-
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ments to the police were not voluntary and
that they were unaware of their Fifth
Amendment rights.  A defendant must be
informed of his Fifth Amendment rights
prior to questioning, but a ‘‘defendant may
waive effectuation of these rights, provided
the waiver is made voluntarily, knowingly
and intelligently.’’  Miranda v. Arizona,
384 U.S. 436, 444, 86 S.Ct. 1602, 1612, 16
L.Ed.2d 694 (1966).  Voluntariness is a
two-part inquiry.

First, the relinquishment of the right
must have been voluntary in the sense
that it was the product of a free and
deliberate choice rather than intimi-
dation, coercion, or deception.  Second,
the waiver must have been made with a
full awareness of both the nature of the
right being abandoned and the conse-
quences of the decision to abandon it.
Only if the ‘‘totality of the circumstances
surrounding the interrogation’’ reveal
both an uncoerced choice and the requi-
site level of comprehension may a court
properly conclude that the Miranda
rights have been waived.

Moran v. Burbine, 475 U.S. 412, 421, 106
S.Ct. 1135, 1141, 89 L.Ed.2d 410 (1986).
‘‘We consider the totality of the circum-
stances, including the details of the inter-
rogation and the defendant’s characteris-
tics, when deciding whether a confession
was voluntary.’’  United States v. Bernal–
Benitez, 594 F.3d 1303, 1319 (11th Cir.
2010).  Factors considered include the de-
fendant’s lack of education or low intelli-
gence, failure to appraise the defendant of
his rights, the length of detention, ‘‘the
repeated and prolonged nature of the
questioning, and the use of physical pun-
ishment such as the deprivation of food or
sleep.’’  Waldrop v. Jones, 77 F.3d 1308,
1316 (11th Cir.1996) (quoting Schneckloth
v. Bustamonte, 412 U.S. 218, 226, 93 S.Ct.
2041, 36 L.Ed.2d 854 (1973)).

[16] Each of the Appellants executed a
signed waiver of their Miranda rights,

acknowledging that they were informed of
their Fifth Amendment rights.  DE 278 at
604 (Lowe);  DE 277 at 580–81 (Ransfer);
DE 277 at 188–98 (Hanna).  Police inter-
viewers also went over the Miranda waiv-
er form and Fifth Amendment rights with
each Defendant.  DE 66–2 at 3–4 (Rans-
fer);  DE 65–1 at 4 (Hanna);  and DE 67–2
at 2 (Lowe).  Each Appellant contends the
waiver and statements were not voluntary
because each was held for more than twen-
ty-four hours and subject to coercion.  But
the questioning did not last for twenty-four
hours;  the transcripts of the recorded
statements show some interviews were as
short as two or ten minutes, and others
were as long as an hour and fifteen min-
utes.  DE 66–7;  DE 66–5.  Moreover, as
the Magistrate Judge correctly noted, offi-
cers may detain suspects up to forty-eight
hours before a probable cause hearing,
County of Riverside v. McLaughlin, 500
U.S. 44, 56–7, 111 S.Ct. 1661, 1670, 114
L.Ed.2d 49 (1991), and this court has found
a defendant’s statements to police were
voluntary despite the defendant’s five-day
detention for questioning.  Lawhorn v. Al-
len, 519 F.3d 1272, 1291 (11th Cir.2008).

After a three-day suppression hearing,
the Magistrate Judge found no credible
evidence that Defendants were subject to
physical punishment and that they were all
offered food and restroom breaks through-
out the course of their detention.  DE 120
at 12.  The Magistrate Judge also found
that despite their relative youth, all the
Defendants understood their Fifth Amend-
ment rights before agreeing to waive
them.  DE 120 at 26–27.  Defendants do
not point to any evidence on the record
showing these findings were erroneous.

E. Miscellaneous Issues

1. Sufficient Evidence of Effect on Inter-
state Commerce

[17, 18] Appellants contend there was
insufficient evidence of the effect on inter-
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state commerce to convict them under the
Hobbs Act.  ‘‘ ‘[C]ommerce is affected
when an enterprise, which either is active-
ly engaged in interstate commerce or cus-
tomarily purchases items in interstate
commerce, has its assets depleted through
extortion, thereby curtailing the victim’s
potential as a purchaser of such goods.’ ’’
United States v. Jackson, 748 F.2d 1535,
1537 (11th Cir.1984) (quoting United
States v. Elders, 569 F.2d 1020, 1025 (7th
Cir.1978)).  ‘‘[T]he government need only
show a minimal effect on interstate com-
merce to sustain jurisdiction under the
Hobbs Act.’’  United States v. Alexander,
850 F.2d 1500, 1503 (11th Cir.1988);  see
also United States v. Castleberry, 116 F.3d
1384, 1387 (11th Cir.1997) (finding United
States v. Lopez, 514 U.S. 549, 115 S.Ct.
1624, 131 L.Ed.2d 626 (1995) ‘‘did not
change the measure of evidence needed to
support the interstate commerce element
of a Hobbs Act case’’).

[19] In United States v. Guerra, there
was sufficient impact on interstate com-
merce where $300 in cash was stolen from
a gas station that was part of national
chain and the store was closed for more
than two hours while police investigated
the robbery.  164 F.3d 1358, 1361 (11th
Cir.1999);  see United States v. Rodriguez,
218 F.3d 1243, 1244–45 (11th Cir.2000)
(finding a robbery of a motel impacted
interstate commerce because it hosted out-
of-state customers, even though there was
no evidence the hotel had to shut down or
turn away customers due to the robbery).
Here, the Government introduced evidence
that the Farm Store, the Doral Ale House,

the Wendy’s, and the two CVS locations,
regularly purchased goods that traveled in
interstate commerce, that money was tak-
en from each store in each robbery, and
that each store had to shut down for sever-
al hours as a result the robberies.  DE 277
at 383, 386–87, 420–22 (Doral Ale House);
DE 277 at 362–66 (Farm Store);  DE 277
at 372–74(CVS);  DE 278 at 528–29 (Wen-
dy’s).  Accordingly, there was sufficient
evidence that a reasonable trier of fact
could find the robberies impacted inter-
state commerce.

2. Exclusion of Lowe’s Medical Expert
Witness

[20] Lowe sought to introduce testimo-
ny by Dr. John Marracini that Lowe could
not have caused the injury to Detective
Armentero’s head.  Defendant contends
this evidence was crucial because it shows
that Lowe was beaten during the course of
his arrest, affecting the reliability of
Lowe’s post-arrest statement to police.24

Evidence is relevant if it has ‘‘any ten-
dency to make the existence of any fact
that is of consequence to the determination
of the action more probable or less proba-
ble.’’  Fed.R.Evid. 401.  Relevant evidence
may be excluded ‘‘if its probative value is
substantially outweighed by a danger of
TTT confusing the issues, misleading the
jury, undue delay, wasting time, or need-
lessly presenting cumulative evidence.’’
Fed.R.Evid. 403.  We review evidentiary
rulings for abuse of discretion.  United
States v. Russell, 703 F.2d 1243, 1249 (11th
Cir.1983).

24. Lowe also contends that the evidence
would show he did not strike Armenteros
before Lowe was hit.  But the Government
did not introduce evidence that Lowe caused
the injury to Armenteros.  Instead, Lowe’s
attorney elicited this testimony on cross-ex-
amination.  DE 276 at 216.  The District
Court correctly held this did not render the

evidence admissible because the Defendant
‘‘raised it in the first instance yourself TTT

[and t]he witness gave you his answer and
now you are trying to, in effect, impeach your
own witness on this point with collateral evi-
dence, which you cannot do.’’  DE 276 at
304.



937U.S. v. RANSFER
Cite as 749 F.3d 914 (11th Cir. 2014)

Detective Armenteros testified that he
punched Lowe several times because Lowe
resisted arrest.  DE 276 at 214–15.  Ac-
cordingly, the jury already heard evidence
that Lowe was physically assaulted during
the course of his arrest.

Ruling from the bench during the trial,
the District Court found the evidence was
not relevant because the central issue was
how Lowe was struck before giving his
statement, not how the officer was struck.
DE 364 at 15.  The Court further found
that any potential relevance would be sub-
stantially outweighed by the potential for
confusion and a waste of time.  DE 364 at
19.  We agree that this evidence does not
tend to prove or disprove any fact related
to Lowe’s post-arrest statement to police.
As the District Court said, ‘‘it doesn’t
make a difference how the officer was hit
or not hit, or what he was hit with TTT the
purpose of this is the condition of the
defendant and whether he was roughed up
and how he was roughed up.’’  DE 364 at
15.  The District Court acted within its
discretion in so ruling.  Not only would
this irrelevant evidence waste time, but it
also had the potential to confuse the cen-
tral issue, which was Lowe’s condition be-
fore he gave his statements.  Accordingly,
the District Court did not abuse its discre-
tion in excluding the testimony of Dr. John
Marracini.

3. Closing Argument Limited to Twenty
Minutes

[21, 22] Lowe contends the District
Court impermissibly restricted his attor-
ney’s closing argument to twenty minutes.
‘‘The period of time to be allotted for
attorneys’ closing arguments is within the
sound discretion of the district court.’’
United States v. Carter, 760 F.2d 1568,
1581 (11th Cir.1985).  In United States v.

Sotelo, the Fifth Circuit found it was not
an abuse of discretion to limit closing argu-
ments to ten minutes in a factually-com-
plex, twelve-count indictment with forty
witness because the appellants ‘‘made no
offer of proof as to what arguments they
were foreclosed from presenting at trial.’’
97 F.3d 782, 794 (5th Cir.1996) (‘‘Having
reviewed the record, we find no abuse of
discretion;  the appellants’ closing argu-
ments adequately summarized the evi-
dence and arguments and nothing in the
record indicates what additional items
would have been covered during closing
had the trial allowed additional time.’’).
Similarly, Lowe does not point to any ar-
guments his attorney was not able to cover
in the twenty minutes allotted for his clos-
ing argument.  Since Lowe failed to identi-
fy any prejudice to his defense, we do not
find the limitation was an abuse of discre-
tion.

4. Admission of Lay Witness Opinion

[23] Hanna contends it was an error to
allow the Metro PCS records custodian,
Michael Stephen Dikovitsky, to testify as
to his opinion beyond his expertise.  ‘‘If a
witness is not testifying as an expert,’’
Rule 701 limits ‘‘testimony in the form of
an opinion.’’  Fed.R.Evid. 701.  Here, Di-
kovitsky explained how cell phone towers
record ‘‘pings’’ from each cell phone num-
ber and how he mapped the cell phone
tower locations for each phone call for
Exhibits 99, 100 and 101.  DE 277 at 429–
45.25  Hanna does not point to any state-
ments of opinion by Dikovitsky, and we do
not find any in the record.  Hanna does
not contend that this testimony was be-
yond the witness’s personal knowledge or
that Dikovitsky should have been treated
as an expert witness.  We rely on United
States v. Hamaker, where we held a finan-

25. As noted, Detective Christie testified with-
out objection about how cell phones ‘‘ping’’

off cell towers.  We express no view on the
propriety of this testimony.
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cial expert’s testimony matching billing
records to payroll and accounting records
were factual statements, not statements of
opinion.  455 F.3d 1316, 1331–32 (11th Cir.
2006).  The testimony did not require ex-
pertise because it was a summary of finan-
cial records the witness reviewed and an
explanation of how the summary was cal-
culated.  Id.  Moreover, there is no sug-
gestion that the information presented was
inaccurate or prejudicial to Hanna.  Since
the witness did not offer any opinions, the
District Court could not have erred in
admitting the testimony under Rule 701.

V. CONCLUSION

We find the Davis good-faith exception
to the exclusionary rule applies because it
was reasonable for the police to rely on the
clear precedent articulated in Michael—
that reasonable suspicion is sufficient to
support the warrantless installation of an
electronic surveillance device on a vehicle.
Admitting Sergeant Villaverde’s testimony
was not reversible error because the con-
tent of the statements was introduced else-
where in the record.  We do not find the
District Court abused its discretion in ex-
cluding testimony by Dr. Maracaini, limit-
ing Lowe’s closing argument to twenty
minutes, or admitting Michael Stephen Di-
kovitsky’s testimony.

There was substantial evidence showing
Lowe associated himself with and acted to
further the Farm Store, Hialeah CVS, and
Wendy’s robberies, as well as conspired
with others to rob.  Therefore, a reason-
able trier of fact could find beyond a rea-
sonable doubt that he was guilty of con-
spiracy, aiding and abetting Hobbs Act
Robbery and possession of firearms in the
furtherance of a crime.  There was no
evidence, however, that Lowe acted to fur-
ther the Kendall CVS robbery.

Accordingly, the judgments and sen-
tences of Ransfer and Hanna are affirmed.

The conviction of Lowe on Counts 1, 8, 9,
10, 11, 14 and 16 is also affirmed.  We
vacate the judgment of conviction of Lowe
on Counts 12 and 13, and remand with
instructions to the District Court to enter
a judgment of acquittal on these counts
and to resentence Lowe.

Affirmed in part;  vacated in part and
remanded.

,

  

Douglas LAMM, Individually and on
behalf of Douglas Lamm IRA,

Plaintiff–Appellant,

v.

STATE STREET BANK AND TRUST,
Defendant–Appellee.

No. 12–15061.

United States Court of Appeals,
Eleventh Circuit.

April 14, 2014.

Background:  Customer brought action
against bank, alleging breach of contract,
breach of implied contract, breach of fidu-
ciary duty, negligence and gross negli-
gence, aiding and abetting breach of fidu-
ciary duty, and aiding and abetting fraud
in relation to fraudulent transactions in
which customer’s hired investment advisor
and firm engaged and bank’s acceptance of
promissory notes that firm deposited into
customer’s accounts. The United States
District Court for the Southern District of
Florida, Kenneth L. Ryskamp, J., 889
F.Supp.2d 1321, D.C. Docket No. 9:12–cv–
80317–KLR, granted bank’s motion to dis-
miss for failure to state a claim. Customer
appealed.


