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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 

CASE NO.: 09-23411-CIV-UNGARO/SIMONTON 

 

SEVEN SEAS CRUISES S. DE R. L., 

f/k/a CLASSIC CRUISE HOLDINGS, S. DE 

R.L., LLC, d/b/a REGENT SEVEN SEAS CRUISES, INC. et al., 

 

Plaintiffs, 

 

v. 

 

V.SHIPS LEISURE SAM, et al., 

 

Defendants. 

 

____________________________________/ 

 

DEFENDANTS V.SHIPS LEISURE SAM AND V.SHIPS LEISURE LTD’S RESPONSE 

TO PLAINTIFFS’ MOTION TO COMPEL DISCOVERY OF ESI 

 

Come Now, Defendants V.Ships Leisure SAM ( “VSLSAM”) and V. Ships Leisure U.K. 

LTD (“VSLUK”), by and through undersigned counsel, to hereby respond to the Plaintiffs‟ 

Motion to Compel ESI as follows: 

RESPONSE TO MOTION TO COMPEL DISCOVERY OF ESI 

Initially, it should be noted that Plaintiffs‟ Motion to Compel does not contain a 

memorandum of law and should be denied on that ground alone.  S.D. Fla. L.R. 7.1 (“Every 

motion when filed shall include or be accompanied by a memorandum of law citing supporting 

authorities…”).  It should also be noted that Plaintiffs motion does not reference or attach any 

evidence and is based on speculation by third parties and Plaintiffs‟ Counsels‟ perhaps flawed 

recollection of testimony from past depositions and should be denied on those grounds as well.  

Further, as described in more detail below, the Motion to Compel should also be denied because 

it is without basis. 
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Facts 

Searches were completed 

1. Defendants‟ corporate representative depositions transcripts have not yet been received 

by Defense counsel, however counsel‟s notes and recollection confirm that Defendants‟ 

corporate representatives testified that the electronic information of both Defendants was 

fully searched and the results were provided to Plaintiffs. 

2. As explained by V.Ships corporate representatives Mr. Evenhand and Mr. Upton, 

Defendants computer systems do not allow for “Boolean” type searches which use 

connectors like AND, OR, NOT and NEAR to limit, widen or define a search. 

3. As such, the relevant electronic sources were searched using the key words provided by 

Plaintiffs only without the limiting Boolean search terms connectors.  

4. For example, Plaintiffs requested the search term “„CPUK‟ /100 „Navigator‟”, which 

when translated out of computer search-term vernacular means “every document where 

the word „CPUK‟ appears within 100 characters of the word „Navigator‟”.  Because 

Defendants‟ computer system cannot be searched using the “within 100 characters” 

connector, the search was performed using the term “Navigator”, which provided every 

document in which the word “Navigator” appeared. 

5. By searching the word “Navigator” Defendants provided to Plaintiffs all the documents 

they requested well as all other documents in there databases which contained the word 

“Navigator”. 

6. Fortunately, 55 of Plaintiffs‟ 59 search terms use the term Navigator with some type of 

limiting term so searching for the word “Navigator” without any limitation fully 
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addressed nearly all of the Plaintiffs‟ search terms.  See (D.E.  150-1 numbers 1-7, 9-10, 

13-59). 

7. Of the Plaintiffs‟ remaining four search terms, three of them were names of individuals 

and only one of these uses any sort of “Boolean” type limiter.  See DE 150-1 numbers 8, 

11-12, 14. 

8. Counsels‟ notes and recollection similarly confirm that Defendants corporate 

representatives in their depositions confirmed to Plaintiffs‟ counsel that the search term 

names had also been fully searched.   

9. As explained above, Defendants did not object to the Plaintiffs search terms or refuse to 

run the terms or fail to run the terms.   

10. Rather, the search terms provided by Plaintiff were run in the only way available to 

Defendants that ensured the Plaintiffs‟ would receive all responsive documents. 

11. On October 8, 2010, Defendants produced 30,480 pages of documents as its initial 

tranche of documents responsive to Plaintiffs‟ search terms in fully searchable Bates 

Stamped PDFs. 

12. On November 17, 2010, VSLSAM supplemented their production with an additional 

8,344 pages of documents responsive to Plaintiffs search terms in fully searchable Bates 

Stamped PDFs. 

13. On November 17, 2010, VSLUK supplemented their production with an additional 3,301 

pages of documents responsive to Plaintiffs search terms in fully searchable Bates 

Stamped PDFs.
1
 

                                                 
1
 The parties agreed to extend the deadline to exchange documents to November 16, 2010 and that the final 

tranche of documents were produced on the 17
th

 rather than the 16
th

 because of a slight delay in processing 

the documents for work product, which Plaintiffs were informed of. 
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14. It should be noted that the Defendants did not receive the final tranche of documents 

responsive to Defendants search requests from Plaintiffs until November 15, 2010.  

15. Also, Plaintiffs‟ motion was filed on November 12, 2010, prior to the Defendants final 

group of search result documents being served, therefore Plaintiffs motion is likely now 

moot.  See Motion to Compel ESI, (D.E. 150). 

16. Further, Plaintiffs have produced no evidence whatsoever that the searches were not fully 

run, but rather speculate that certain documents are missing.  Id. 

17. As was testified to by the Defendants‟ corporate representative, and contrary to Plaintiffs‟ 

counsels‟ recollection of the deposition testimony, all electronically stored files were 

searched not just email. 

18.  Any shortage of electronic documents other than email responsive to the Plaintiffs‟ 

search terms can be explained as follows:  

a. VSLSAM technically managed the Vessel only from 1999 to 2000 and all 

essential documents were handed over to CPUK when technical management 

changed over to CPUK in 2000. 

b. VSLUK technically managed the Vessels for less than a year during 2008 and 

2009 and the VSLUK servers were “migrated” to CPUK when CUPK reclaimed 

technical management in 2009.  

The format is proper 

19. Plaintiffs also take issue with the format in which the Documents were produced. 

20. The documents were produced in a searchable “OCR” PDF format, completely 

acceptable under the law, and was the only possible format available to Defendants which 

Case 1:09-cv-23411-UU   Document 166   Entered on FLSD Docket 12/02/2010   Page 4 of 8



 5 

would allow searching for privileged information, redaction of privileged information, 

and bates stamping. 

21. Plaintiffs requested that they would prefer the documents were produced:  

a. i. Group IV single page tiff, 300 dpi; ii. Extract text.  Text files should be in the 

same folder as the tiff images; text file name matches first image file name for 

each document.  iii. Maintain document composition within output folders (Do 

not split documents across output folders); iv. Soft control number/tiff image 

name should be consecutive starting with alpha prefix; v. image folder structure 

should follow source folder structure; and vi. Opticon load file for images. 

22. Defendants responded that they would try to accommodate Plaintiffs request, but had no 

idea what the request meant. 

23. After discussing with technical personnel, Defendants counsel learned that the format 

requested would be nearly impossible to provide and would be impossible to bates stamp, 

and redact. 

24. For this reason, the documents were produced in a reasonably usable format that could be 

bates stamped and redacted and could also be searched – OCR PDFs. 

25. The Federal Rules do not demand the party producing ESI comply with every formatting 

request no matter how burdensome and in fact state that “(a) party need not produce the 

same electronically stored information in more than one form.”  Fed. R. Civ. Pro. 

34(b)(2)(3). 

26. Further, on October 8, 2010, shortly after the first tranche of documents was produced, in 

an email to Plaintiffs‟ counsel Defense counsel explained the reason for the format of the 

electronic documents and the huge expense and burden of reformatting the documents.   
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27. The explanation was apparently accepted by Plaintiffs and the matter was never further 

discussed. 

28. For the above reasons Defendants should not be required to reformat their huge quantity 

of production because the format was implicitly agreed to and reformatting the 

documents would be hugely expensive.   

ARGUMENT 

As described above, the Plaintiffs‟ Motion to Compel is without merit and should be 

denied.  Defendants have made every effort and have fully searched their electronic 

databases at a huge cost in terms of time and resources.  The CEOs of both VSLUK and 

VSLSAM testified at their depositions to personally spending vast amounts of time running 

the searches requested by the Plaintiffs and huge quantities of documents have actually been 

produced by Defendants in response to Plaintiffs search requests. 

Further, Plaintiffs‟ assertion that the produced documents in some way departed from the 

searchable format which the Plaintiffs‟ contend should have been used had the Defendants‟ 

followed its instruction, is also without merit. As described above, the search format 

produced for the Plaintiffs‟ by the Defendants‟ is reasonably usable as required by law and 

Plaintiffs suggested format would have been unduly burdensome.  

WHEREFORE, Plaintiff‟s Motion to Compel is improper and should be DENIED. 

Dated: December 2, 2010   Respectfully Submitted, 

 

MOORE & COMPANY, P.A. 
Counsel for Defendants V. Ships  

355 Alhambra Circle, Suite 1100 

Coral Gables, FL  33134 

Telephone: (786) 221-0600 

Facsimile:  (786) 221-0601 

Email:  swagner@moore-and-co.net 
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Email: cnaughton@moore-and-co.net 

 

  

s/ Clay M. Naughton   

Michael T. Moore, Esq. 

FL Bar No. 207845 

Scott A. Wagner 

FL Bar No. 10244 

Clay M. Naughton 

FL Bar No. 29302 
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CERTIFICATE OF SERVICE 

 

 I HEREBY CERTIFY that on December 2, 2010, I electronically filed the foregoing 

document with the Clerk of the Court using CM/ECF.  I also certify that the foregoing document 

is being served this day on all counsel of record identified on the following service list: 

Robert M. Kritzman, Esq.  

Daniel A. Casey, Esq. 

Steven R. Weinstein, Esq. 

Christina Paul 

Elisa Jaclyn 

K& L Gates LLP 

200 S. Biscayne Boulevard, Suite 3900 

Miami, FL  33131 

Phone: 305-539-3300  

Fax: 305.358.7095 

Email: robert.kritzman@klgates.com  

Email: daniel.casey@klgates.com 

Email: steven.weinstein@klgates.com  

Attorneys for Plaintiffs    

 

 

 

 

 

 /s/ Clay M. Naughton 

______________________________ 

      Clay M. Naughton, Esq. 
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