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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
CASE NO.: 09-23411-CIV-UNGARO/SIMONTON 

 
 

SEVEN SEAS CRUISES S. DE R. L., 
f/k/a CLASSIC CRUISE HOLDINGS, S. DE 
R.L., LLC, d/b/a  
REGENT SEVEN SEAS CRUISES, INC. et al., 
 

Plaintiffs, 
 
v. 
 
V.SHIPS LEISURE SAM, et al., 
 

Defendants. 
___________________________________________/ 
 

SUR-REPLY TO PLAINTIFFS’ REPLY  
TO MOTION TO COMPEL ESI (DE 183) 

 
Defendants, V.Ships Leisure SAM and V.Ships Leisure UK (“Defendants”), by and 

through undersigned counsel and pursuant to this Court’s Order (DE 200), hereby file their Su-

Reply to Plaintiffs’ Motion to Compel ESI and state as follows: 

I. PROCEDURAL HISTORY: 

1. On November 12, 2010, 4 days prior to the close of document discovery1, and after 

Defendants had spent months searching for, redacting, bates stamping and provided 

approximately 5.65 gigabits of ESI to Plaintiffs, Plaintiffs raised complaints about the 

electronic searches performed by Defendants and the format of the Defendants’ 

production. See Motion to Compel, DE 150 Response to Motion to Compel, DE 166; 

Email from Naughton to Paul dated October 8, 2010 attached as Exhibit “A” (Shortly 

                                                 
1 The Plaintiffs take the position that the parties agreement stating: “We both agree that documents, to be used at 
trial, must be delivered to each other and batestamped on or before 11/16/10” does not mean that the deadline to 
exchange documents is agreed to be the 16th of November.  See DE 191 ¶ 7. 
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after the first tranche of documents were produced the Defendants explained the reason 

for the searchable PDF format and Plaintiffs never raised the issue again until now). 

2. Plaintiffs’ November 12, 2010 Motion to Compel ESI cited no evidence or law in support 

of Plaintiffs position.  Motion to Compel ESI, DE 166 

3. On December 12, 2010, Defendants timely filed their Response to Plaintiffs’ Motion to 

Compel ESI, responding to the limited arguments raised in Plaintiffs’ Motion to Compel.  

Response to Motion to Compel, DE 166. 

4. On December 10, 2010, Plaintiffs filed their Amended Reply in Support of their Motion 

to Compel ESI, which improperly raised new arguments and presented new evidence, but 

still cited no legal support for Plaintiffs’ assertion that Defendants should be forced to 

pay a third party to once again search Defendants’ entire computer system.  Amended 

Reply to Motion to Compel, DE 183. 

5. On December 14, 2010, because the Plaintiffs improperly presented new arguments and 

evidence in their Reply Brief, the Defendants filed a motion to strike the new arguments 

and evidence or in the alternative, if the Court decided to consider the improper 

arguments and evidence, for Leave to File a Sur-Reply.  Motion for Sur-Reply, DE 188. 

6. Defendants’ Motion for Sur-Reply also pointed out and requested the Court strike a 

number of false statements made by Plaintiffs in an attempt to convince the Court 

Defendants failed in their discovery obligations.  Id. 

7. On December 16, 2010, Plaintiffs filed a Response in Opposition to Defendants’ Motion 

for Sur-Reply.  Response to Motion for Sur-Reply, DE 191 ¶ 9. 

8. The Court granted Defendants’ Motion to File a Sur-reply.  Order Granting Sur-Reply, 

DE 200. 
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II. ARGUMENT AND MEMORANDUM OF LAW 

Hundreds of man hours have been spent by VSLSAM and VSLUK, collecting electronic 

documents responsive to Plaintiffs’ search term requests. Morales Sworn Statement ¶ 5 attached 

hereto as Exhibit “B”.  Similarly, after the search results were provided to by Defendants’ law 

firm, significant additional man hours were spent making the electronic documents ready for 

production by redacting privileged information, bates stamping the documents and creating 

privilege logs. Morales Sworn Statement ¶ 5. 

A. DEFENDANTS’ SEARCHES ARE ACCEPTABLE 

Plaintiffs’ claim, based only on supposition, that Defendants’ searches of electronic data 

were inadequate because Defendants failed to search non-e-mail ESI.  This claim is unsupported.  

Plaintiffs’ search terms were run through every reasonably accessible source of electronic 

information available to Defendants as follows: (a) Network File Shares; (b) Desktops; (c) 

Laptops; (d) Microsoft Exchange Email Server; (e) Symantec Enterprise Vault.  Morales Sworn 

Statement ¶ 6; Motion for Sur-Reply, DE 186 ¶ ¶ 2, 4. 

Plaintiffs’ claim that the method of searching used by Defendants was inadequate.  This 

claim is unsupported.  Each of the five (5) sources of electronic data listed above were searched 

by Defendants using the search words provided by Plaintiffs.  Morales Sworn Statement ¶ 7.   

Defendants were just unable to utilize the search pattern limitations included in Plaintiffs’ search 

requests because their system does not allow this type of searching.  Id.  These limitations are 

similar, but different from “Boolean” type searches in that they request “‘X’ within a number of 

characters of ‘Y’” rather than Boolean searches, which request “‘X’ AND/OR/NOT ‘Y’”.  

Morales Sworn Statement ¶¶ 7-8.  The effect of the searching using Plaintiffs’ search words 
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without the pattern limitations resulted in Defendants capturing more, not less responsive 

documents.  Morales Sworn Statement ¶ 9 

Each potential source of electronic documentation was fully searched using the Plaintiffs’ 

search words and the software available to the Defendants. Morales Sworn Statement ¶ 10.  

These searches resulted in the production by Defendants’ of approximately 5.65 gigabytes of 

responsive electronic documents. Morales Sworn Statement ¶ 11.  A huge amount of data which 

contained more than 30,000 pages of documents.   

The search capabilities of Defendants’ software allowed Defendants to search every type 

of file by name and the content of every electronically searchable document. Morales Sworn 

Statement ¶ 12. Plaintiffs complain that the content of non-electronically searchable files was not 

searched.  See Motion to Compel ESI, DE 150.  However, there was (and still is) no reasonable 

method available to Defendants of accessing these documents for search.  The only possible way 

to search non-electronically searchable documents would be to obtain and utilize specialized 

software to process these files into a searchable format and then run the searches, which 

Defendants did not have access to.  Morales Sworn Statement ¶ 13.   

Pursuant to Rule 26 of the Federal Rules of Civil procedure a party “need not provide 

discovery of electronically stored information from sources that the party identifies as not 

reasonably accessible because of burden or cost.”  Id.  It is not be possible to selectively collect 

and process only the non-electronically searchable files – the entire search already performed 

would have to be duplicated.  Morales Sworn Statement ¶ 16.  In this case, the cost of collecting 

and converting non-electronically searchable documents and once again searching the searchable 

documents, and then producing the documents in the electronic format Plaintiffs prefer, would be 
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approximately $34,730.  Morales Sworn Statement ¶ 15.  This huge expense and burden is 

exactly the situation the Federal Rules seek to protect parties against.  Fed. R. Civ. Pro. 26(b)(2).   

B. FORMAT OF DEFENDANTS’ PRODUCTION IS ACCEPTABLE 

Plaintiffs requested a very particular format for production; however, without purchasing 

specialized software, and without training to use the specialized software, Defendants could not 

have produced the documents in Plaintiffs preferred format.  Morales Sworn Statement ¶ 17.  

The only format available to Defendants which would allow bates stamping and redaction, but 

also allow electronic searching was Optical Character Recognition (OCR) PDF. Morales Sworn 

Statement ¶ 18. 

Federal Rule of Civil Procedure 34 permits production either in the format in which the 

file was ordinarily maintained, i.e. “native format,” or another usable format. Covad Communs. 

Co. v Revonet, Inc. (2010, DC Dist Col) 267 FRD 14, magistrate's recommendation (2010, DC 

Dist Col) 2010 US Dist LEXIS 39224.  (“Fed. R. Civ. P. 34 permitted production either in 

format in which e-mail was ordinarily maintained, i.e. "native format," or another usable 

format.”).  PDF is one of the most commonly utilized file formats and does not require any 

specialized software to view, search or manipulate.  Morales Sworn Statement ¶ 19.  The OCR 

PDF format in which Defendants produced documents to Plaintiffs is completely usable, 

functional and searchable. Morales Sworn Statement ¶.  In fact, OCR PDF is the format 

Plaintiffs produced their electronic documents to Defendants in.  Morales Sworn Statement ¶ 23.   

As admitted by Plaintiffs’ affiant Mr. Marc Hirschfeld, the only way Defendants could 

have produced the documents in the format requested by Plaintiffs would have been to hire a 

professional “E-discovery vendor”. Morales Sworn Statement ¶ 20.  As mentioned above, the 
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cost of hiring an E-discovery vendor for this job would have been in excess of $34,730.  See 

Exhibit 1. Morales Sworn Statement ¶ 21. 

Further, Defendants’ counsel never agreed to use the Plaintiffs’ preferred format for 

production of electronic discovery.  As admitted by Plaintiffs in their Reply Brief, Defendants 

responded to the Plaintiffs’ formatting request not by agreeing to the request, but by stating “I 

have to confess that I don’t understand a single one of your preferred specifications, but to the 

extent feasible, we will produce the electronic data in the formats you request”.  DE 186 ¶ 3.  As 

such, Plaintiffs have no basis for demanding Defendants duplicate their production, which has 

already been made in a reasonably usable format.   

WHEREFORE, because Defendants’ searches were adequate, because the format of 

Defendants’ production is reasonably usable, and because Plaintiffs provide no legal basis for the 

relief they request, the Plaintiffs’ motion to compel should be denied.   

Dated: December 23, 2010   Respectfully Submitted, 
 

MOORE & COMPANY, P.A. 
Counsel for Defendants V. Ships  
355 Alhambra Circle, Suite 1100 
Coral Gables, FL  33134 
Telephone: (786) 221-0600 
Facsimile:  (786) 221-0601 
Email:  swagner@moore-and-co.net 
Email: cnaughton@moore-and-co.net 
 

  
s/ Clay M. Naughton   
Michael T. Moore, Esq. 
FL Bar No. 207845 
Scott A. Wagner 
FL Bar No. 10244 
Clay M. Naughton 
FL Bar No. 29302 
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CERTIFICATE OF SERVICE 

 
 I HEREBY CERTIFY that on December 23, 2010, I electronically filed the foregoing 

document with the Clerk of the Court using CM/ECF.  I also certify that the foregoing document 

is being served this day on all counsel of record identified on the following service list: 

Robert M. Kritzman, Esq.  
Daniel A. Casey, Esq. 
Steven R. Weinstein, Esq. 
Christina Paul 
Elisa Jaclyn 
K& L Gates LLP 
200 S. Biscayne Boulevard, Suite 3900 
Miami, FL  33131 
Phone: 305-539-3300  
Fax: 305.358.7095 
Email: robert.kritzman@klgates.com  
Email: daniel.casey@klgates.com 
Email: steven.weinstein@klgates.com  
Attorneys for Plaintiffs    
 
 

 
 
 
 /s/ Clay M. Naughton 

______________________________ 
      Clay M. Naughton, Esq. 
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