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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 

SIMON PROPERTY GROUP, INC.,  

Plaintiff, 

v. 

LYNNETTE LAURIA, et al., 

Defendants. 

 

 

Case No.  6:11-cv-01598-GAP-KRS 

 

 
MOTION FOR SANCTIONS FOR SPOLIATION OF EVIDENCE 

AGAINST DEFENDANTS LYNNETTE LAURIA,  
RJL SERVICES, LLC, ARNELL, INC., AND SNOUTHOUND ENTERPRISES, LLC  

WITH INCORPORATED MEMORANDUM OF LAW 
 
Plaintiff, SIMON PROPERTY GROUP, INC. (“Simon”), moves the Court for an Order, 

pursuant to Fed. R. Civ. P. 37, entering a default, or alternatively, entering an adverse inverse 

and striking the affirmative defenses of Defendant, LYNNETTE LAURIA (“Lauria”), 

individually and d/b/a Marketing Resource Network (“MRN”), XLM Marketing (“XLM”), 

Excell Services (“Excell”), XLM Excell, and PR Works, Defendant RJL SERVICES, LLC 

(“RJL”), Defendant ARNELL, INC. (“Arnell”) and d/b/a XLM, and Defendant SNOUTHOUND 

ENTERPRISES, LLC (“Snouthound”) (collectively the “Lauria Defendants”), for intentional 

spoliation of relevant evidence, and in support thereof states as follows: 

I. INTRODUCTION 

 A critical question underlying all claims for relief in this lawsuit is simply, “did ‘x’ really 

occur, and if so, when?”  The Lauria Defendants foreclosed Simon’s ability to answer this 

critical question, as it relates to key documents they produced, and failed to produce, during 

discovery by destroying the only computer they allegedly used to store their financial records, 

and used to create marketing and advertising and public relations materials for Simon.  The 

Case 6:11-cv-01598-GAP-KRS   Document 231   Filed 10/26/12   Page 1 of 26 PageID 2259



2 

entire universe of all the businesses that Lauria controlled—RJL, Arnell, Snouthound, MRN, 

XLM, Excell, XLM Excell, and PR Works—was stored only on the laptop.  It was not 

negligently destroyed during some routine document destruction policy.  It was intentionally 

destroyed in bad faith, to wit, the Lauria Defendants specifically identified the laptop on the eve 

of impending claims against them, took it to Florida’s east coast, and threw it into a river.  This 

all occurred well after the Lauria Defendants were hand-served with preservation demand letters 

by Simon, putting them on notice of their duty to preserve relevant evidence to this lawsuit.   

 The chronology of events leading up to the Lauria Defendants destroying the laptop is of 

critical importance: 

• August 1, 2011:  Simon conducts employee interview with Lauria, hand-
delivers preservation demand letters to Lauria for RJL, Arnell, Snouthound, 
MRN, XLM, Excell, and PR Works, and sends the letters via overnight mail.   

 
• August 5, 2011:  Simon receives letter from the Lauria Defendants’ counsel. 
 
• August 8, 2011:  Simon sends letter to the Lauria Defendants’ counsel that 

terminates Lauria’s employment. 
 
• August 9, 2011:  Lauria Defendants destroy the laptop.   

 
 Metadata of the marketing and advertising and public relations materials saved as 

electronically stored information (“ESI”) on the laptop would have been determinative of when 

they were created.  The Lauria Defendants allege that the hard copies of the materials they 

produced during discovery were created before they were allegedly distributed to hotels and 

throughout the course of seven years.  Simon contends that the Lauria Defendants created the 

materials as an after-the-fact cover to give the appearance that services were actually provided to 

Simon in the past.  The latter is more likely because when Simon first confronted Lauria about 

her improper conduct, she alleged that her businesses did not keep very good records and might 

not have copies of any of the materials they created.  Then several months later, the Lauria 
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Defendants produced materials that were apparently overlooked because they were “propping 

up” a computer monitor in Lauria’s home.  Without their corresponding electronic copies, Simon 

cannot verify whether these materials were created after litigation commenced.   

 The Lauria Defendants have a demonstrated propensity for untruthfulness.  See 

Deposition Transcript of Lynnette Lauria (“Lauria Dep.”) at 103:20–104:11; 142:6–20; 248:13–

263:23, attached hereto as Exhibit “A.”1  During their depositions, where Lauria appeared as 

their corporate representative, the Lauria Defendants acknowledged that, contrary to their 

original representation and corresponding invoices for services, they did not own racks in hotels 

where they allegedly distributed marketing and advertising materials.  Id.  Lauria also admitted 

to creating numerous contracts after-the-fact solely to cover her tracks.  Id.  To achieve this goal, 

she admitted to cutting and pasting a signature block from her superior and making bogus 

signatures on behalf of others.  Id.   

 Lauria also admitted that she invented people and created contracts to conceal her 

identity from Simon.  Id. at 140:19–24; see also Simon’s First Request for Admissions and 

Lauria’s responses thereto at ¶¶ 29–37, 39–41; 54–56, attached hereto as Composite Exhibit 

“B.”2  And when she saw cracks in the “house of cards,” Lauria even created a fake identity, 

helping Defendant Tim Herman to pose as Simon in an effort to intercept documents that she felt 

would blow the cover on her improper conduct.  See Ex. A, Lauria Dep. at 158:21–161:7.  In 

spite of these admitted untruths, the Lauria Defendants want Simon to now, when it benefits 

them the most, to simply take them at their word.  One has to ask why the Lauria Defendants 

                                                 
1  Exhibits A, G, I, and J only contain excerpts of deposition testimony cited in this motion from the 
condensed version of the deposition transcripts.  If ordered by the Court, Simon will file the complete official 
version of each deposition transcript.  See M.D. Fla. R. 3.03(c).     
 
2  M.D. Fla. R. 3.03(b) and 3.03(d) permit Simon to file responses to admissions, document requests, and 
interrogatories in whole or part for presentation and consideration of certain motions.  The Lauria Defendants’ 
discovery responses are necessary to this motion and are attached as exhibits hereto. 
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would destroy the one piece of evidence that could have potentially absolved them of liability by 

proving when the materials were created, if the laptop actually contained legitimate evidence.  

II. BACKGROUND 

 Simon is a publicly traded company that owns and operates Malls throughout the United 

States.  [Doc. 147 at ¶ 26].  Lauria served as Simon’s Vice President of Mall Marketing for the 

Florida and Puerto Rico Regions from approximately June 2007 to August 2011.  [Id. at ¶ 27].  

During her employ, Lauria deliberately circumvented Simon’s policies and procedures that were 

designed to prevent self-dealing.  [Id. at ¶¶ 30–44].  Lauria established and/or retained an interest 

in numerous businesses, and then used her position to award the businesses, and others, 

marketing and advertising services who charged Simon exorbitant fees for little to no services.  

[Id. at ¶¶ 41–44; 52–58; 91–102].  Lauria approved bogus invoices, which ultimately resulted in 

payment to herself, her family members, and the defendants in this lawsuit.  [Id.].   

 In June 2011, a whistleblower contacted Simon and disclosed Lauria’s improper conduct.  

[Id. at ¶¶ 153–157].  Simon then performed an investigation that confirmed the allegations.  

[Doc. 147 at ¶¶ 155–157].  On August 1, 2011, Simon sent preservation demand letters to all of 

the businesses having suspect transactions that were awarded under Lauria’s supervision.  True 

and correct copies of the letters sent to RJL, Arnell, Snouthound, MRN, XLM, Excell, and PR 

Works are attached hereto as Composite Exhibit “C.”3  The letters stated that no paper or 

electronic files should be destroyed, concealed, or altered.  Comp. Ex. C.   

 Simon also held an employee interview with Lauria at the Florida Mall on August 1, 

                                                 
3 The letters were both hand-delivered to Lauria and sent via overnight mail to numerous mailing addresses.  
For example, Simon sent RJL and XLM’s letter to a mailbox at a UPS Store registered to Defendant Robert Lauria; 
Arnell’s letter was sent to its principal business address in Nevada, as reflected by public records from 
www.sunbiz.org; Snouthound’s letter was sent to Defendant Rachael Lauria’s home; and Excell Services’ letter was 
sent to Lauria’s own home address.   
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2011, wherein it disclosed the whistleblower’s allegations and hand-delivered the preservation 

demand letters to her before ultimately escorting her off of Simon’s property.  During the 

interview, Lauria admitted her ownership interest in several businesses that were doing business 

with Simon.  She also admitted to fabricating addresses, email addresses, and “Susan Thomas” to 

hide her identify from Simon.  At one point during the interview, Lauria inquired whether Simon 

would be contacting law enforcement authorities.   

 Simon suspended Lauria’s employment as a result of the interview, and she retained 

counsel thereafter.  On August 5, 2011, her counsel of record in this lawsuit emailed Simon a 

letter that reflected an attorney-client relationship.  A true and correct copy of the letter is 

attached hereto as Exhibit “D.”   On August 8, 2011, Simon responded to Lauria’s counsel with 

a letter that terminated Lauria’s employment retroactively as of August 1, 2011 for a deliberate 

violation of Simon’s Code of Conduct and for falsifying records.  A true and correct copy of the 

letter is attached hereto as Exhibit “E.”  

 On September 30, 2011, Simon filed the Complaint.  [Doc. 1].  On November 11, 2011, it 

served its First Requests for Production (the “Requests”) on the Lauria Defendants.  True and 

correct copies of the Requests are attached hereto as Composite Exhibit “F.”4  The Lauria 

Defendants responses to the Requests only included hard copies of corporate information, bank 

statements, cancelled checks, income tax returns, a hotel distribution list, and marketing and 

advertising materials.  Simon filed an Amended Complaint after the production, which alleged 

additional claims against the Lauria Defendants.5  [Doc. 63].  Counts I and III–VIII are against 

                                                 
4  Only the Requests to Lauria and RJL are attached as Composite Exhibit F.  The Requests sent to Arnell and 
Snouthound are identical to those sent to RJL.   
 
5  Simon also eventually filed a Second Amended Complaint in this lawsuit.  [Doc. 147].  It, however, is 
substantively identical to the Amended Complaint.  [Id. at n1].     
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Lauria, while Counts II–V are against Defendants RJL, Arnell, and Snouthound.     

 Simon deposed the Lauria Defendants on September 24 and 25, 2012.  Lauria appeared 

as the corporate representative for RJL, Arnell, and Snouthound.  Ex. A, Lauria Dep. at 6:4–6; 

121:21–23; 201:25–202:2.  The Lauria Defendants testified that RJL and Arnell both used the 

same, single laptop computer to conduct their business with Simon.  Id. at 31:12–24; 33:19–22.  

Their deposition testimony confirms that the laptop contained documents that have not been 

produced to Simon.  E.g., id. at 94:16–24; 106:17–107:2.  Deposition testimony from Defendant 

Rachael Lauria, Lauria’s daughter, also states that she was the only Snouthound employee, she 

never created invoices for Snouthound to submit to Simon, and that Lauria was “as an officer of 

[Snouthound].”  Deposition Transcript of Rachael Lauria (“Rachael Lauria Dep.”) at 46:9–15; 

69:8–13; 84:4–15; 90:18–96:7, attached hereto as Exhibit “G.”  Thus, invoices which Simon 

paid Snouthound could only have come from Lauria.  See id.   

 Lauria testified that she threw the laptop “[i]n the river” after she knew Simon was 

investigating her improper conduct and after she was terminated because she “knew that 

something was coming down and [she] just didn’t want all the stuff around.”6  Ex. A, Lauria 

Dep. at 32:6–22; 33:11–13.  By destroying the laptop, Lauria acted in her own interests and those 

of RJL, Arnell, and Snouthound.  To illustrate, in Lauria’s first amended response to Simon’s 

Interrogatory No. 2, she claimed a 50% interest in RJL, and stated that Arnell is 100% owned by 

RJL.7  Lauria’s responses to Interrogatories 1–6 are attached hereto as Exhibit “H.” 

 With respect to the fictitious entities—MRN, XLM, Excell, XLM Excell, and PR 

                                                 
6  It should be noted that Lauria first admitted to destroying the laptop during a meeting with Simon’s counsel 
in December 2011, which she requested and wanted to continue even when Simon would not agree that the 
discussions therein were confidential.  See Ex. B at ¶¶ 1–7; 16–17.  The Lauria Defendants’ deposition testimony 
merely provided additional information about the timeline when the laptop was destroyed.   
 
7  The owner of the other 50% interest in RJL is Lauria’s husband, Defendant Robert Lauria.   
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Works—falling under the “Lauria Defendants” umbrella, Lauria also acted in their interests.  

Lauria testified that MRN provided marketing and advertising materials to Simon that she mostly 

provided herself.  Ex. A, Lauria Dep. at 183:6–184:13.  Lauria also testified that XLM, Excell, 

and XLM Excell are “really just RJL.”  Id. at 184:17–185:18.  In addition, Lauria testified that 

she invoiced Simon through PR Works, a d/b/a of Snouthound, set up its email address, and 

allegedly did public relations work on behalf Simon under that company name.  Id. at 227:23–

228:11; 230:2–231:12.  Thus, Lauria wore multiple hats when she destroyed the laptop, which 

contained not just all of RJL, Arnell, and Snouthound’s documents, it also contained all of MRN, 

XLM, Excell, XLM Excell, and PR Works’ documents as well.  

III. STANDARD OF REVIEW 

 “Spoliation” is the “intentional destruction, mutilation, alteration, or concealment of 

evidence.”  Optowave Co. v. Nikitin, No. 6:05-cv-1083-Orl-22DAB, 2006 WL 3231422, *7 

(M.D. Fla. Nov. 7, 2006).  “[It] is established when the party seeking sanctions proves (1) that 

the missing evidence existed at one time; (2) that the alleged spoliator had a duty to preserve the 

evidence; and (3) that the evidence was crucial to the movant being able to prove its prima facie 

case or defense.”  Floeter v. City of Orlando, No. 6:05-cv-400-Orl-22KRS, 2007 WL 486633, *5 

(M.D. Fla. Feb. 9, 2007).  The failure to preserve evidence only rises to the level of sanctions in 

the Eleventh Circuit when there is either direct or circumstantial evidence that the absence of the 

evidence is predicated in bad faith, such as where a party purposely destroys the evidence.  E.g., 

Bashir v. Amtrak, 119 F.3d 929, 931 (11th Cir. 1997).   

IV. ARGUMENT 

 The Lauria Defendants are saturated in bad faith.  That their conduct necessitated the 

instant motion at all is both inexplicable and inexcusable.  On August 1, 2011, Simon put them 
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on notice to preserve evidence, which was prior to the time they destroyed the laptop on August 

9, 2011.  The laptop was the only medium archiving the entire electronic universe of RJL, 

Arnell, Snouthound, MRN, XLM, Excell, XLM Excell, and PR Works.  Deposition testimony 

confirms that certain documents, such metadata of electronic documents, undeniably existed on 

the laptop.  The metadata was crucial to Simon proving its prima facie case because it was the 

only way to rebut certain allegations made by the Lauria Defendants.   

A. Missing Evidence Undeniably Existed At One Time. 
 
 The touchstone for imposing sanctions on a spoliator is whether the moving party can 

demonstrate that missing evidence actually existed at one time.  E.g., Floeter, 2007 WL 486633 

at *5.  Evidence that may be obtained elsewhere, however, is not properly characterized as 

“missing.”  Point Blank Solutions, Inc. v. Toyobo America, Inc., No. 09-61166-CIV, 2011 WL 

1456029, *22 (S.D. Fla. Apr. 5, 2011).  Evidence is missing when a spoliator can only produce 

hard copies of documents rather than electronic copies of the same documents because electronic 

copies contain additional evidence that is not apparent on the face of hard copies.  See Fed. R. 

Civ. P. 26(f), 2006 amendments advisory committee notes (discussing “metadata”).   

 The Lauria Defendants’ deposition testimony shows that they only used one laptop to 

conduct their business dealings with Simon, which they destroyed by throwing it “[i]n the river 

over in Satellite Beach.”  Ex. A, Lauria Dep. at 31:12–24; 33:11–13; 33:19–22.  Their testimony 

also confirms that the laptop contained information that has not been produced to Simon.  To be 

clear, the Lauria Defendants produced no ESI or invoices in response to Simon’s Requests, 

which requested same.  See Comp. Ex. F.  In addition, the Lauria Defendants have not even 
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produced hard copies of certain financial documents sought by Simon’s Requests:8   

[By Mr. Blair] 
Q: Did RJL Services maintain any type of recordkeeping, like 
 Quickbooks or anything of that nature? 
 
[By the Defendant] 
A: Not really.  Mostly Excel Spreadsheet. 

Q:    Okay.  And do you have that Excell spreadsheet? 

A:  No, I do not. 

Q: Was that Excel spreadsheet in the computer? 

A: It was on the computer. 

Q: That was in the river? 

A:    Yes. 
Ex. A, Lauria Dep. at 106:17–107:2.   

 The Lauria Defendants’ deposition testimony also suggests that a hard copy of a hotel 

distribution list that they produced, which identified where marketing and advertising materials 

were allegedly delivered for Simon, “may not be the most current.”  Id. at 94:16–24; 101:20–24.  

The distribution list was in a spreadsheet format, so it is reasonable to assume that the laptop also 

contained the current version of the distribution list.  The current version of the distribution list 

would have enabled Simon to conduct site investigations at all hotels on the list to determine 

whether any materials were ever actually delivered there.9  The Lauria Defendants should not be 

                                                 
8  Simon requested cost reports, budget records, general ledgers, payment disbursement journals, income tax 
returns, cash flow statements, and profit and loss statements.  See Comp. Ex. F at ¶ 29 (as to RJL, Arnell, and 
Snouthound only); see also supra note 4.   
 
9  Needless to say, Simon questions the veracity of any allegation that the Lauria Defendants’ actually 
delivered any materials to hotels on the distribution list.  For example, Lauria, Arnell, RJL, and Snouthound stated 
during their depositions that although they visited the same hotels every month for five or six years and spoke with 
the same hotel personnel, they could not recall the name of a single individual at any hotel where marketing and 
advertising materials were delivered for Simon.  See Ex. A, Lauria Dep. at 100:22–103:17.  Lauria’s own family 
members also made the same admissions during their deposition testimonies.  Robert Lauria stated that in five years 
of allegedly making deliveries, he could not recall a single name of any hotel employee.  See Deposition Transcript 
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permitted to use the laptop as a shield to later allege that while hotels on the list they produced 

may not remember them or their alleged deliveries, others on the current version of the list—

which is on the laptop at the bottom of a river—would recall these alleged facts.      

B. The Lauria Defendants Had A Duty To Preserve Evidence Because Litigation Was 
Reasonably Anticipated Before The Laptop Was Intentionally Destroyed.    

 
 Spoliation claims inevitably turn on when the spoliator’s duty to preserve the missing 

evidence attached.  A party has an obligation to retain relevant documents when litigation is 

reasonably anticipated.  E.g., Southeastern Mechanical Services, Inc. v. Brody, No. 8:08-CV-

1151-T-30EAJ, 2009 WL 2242395, *2 (M.D. Fla. July 24, 2009); see also In re Napster, Inc. 

Copyright Litigation, 462 F.Supp.2d 1060, 1067 (N.D. Cal. 2006) (finding that duty to preserve 

attaches the moment a potential claim is identified).  “Identifying the boundaries of the duty to 

preserve evidence involves two related inquiries: when does the duty to preserve evidence attach 

and what must be preserved.”  Point Blank Solutions, 2011 WL 1456029 at *11 (citing Zubulake 

v. UBS Warburg LLC, 220 F.R.D. 212, 216 (S.D.N.Y. 2003)) (emphasis in original). 

 The duty to preserve attaches when a “trigger” event occurs: an event when a party is put 

on notice that it has an affirmative duty to preserve evidence.  E.g., Clark Constr. Group v. City 

of Memphis, 229 F.R.D. 131, 136 (W.D. Tenn. 2005).  Certainly the filing of a complaint can 

serve as a trigger event because a defendant is then fully aware of the claims against him.  But, 

“the duty to preserve evidence may [also] arise prior to commencement of litigation.”  St. Cyr v. 

Flying J Inc., No. 3:06-cv-13-33TEM, 2007 WL 1716365, * 3 (M.D. Fla. June 12, 2007).  This 

is because spoliation law only requires a reasonable anticipation of litigation, not an absolute 

                                                                                                                                                             
of Robert Lauria at 56:19–57:22, attached hereto as Exhibit “I.”  Sarah Lagi stated that in seven years of allegedly 
making deliveries, she too could not recall a single name of any hotel employee.  See Deposition Transcript of Sarah 
Lagi at 38:18–39:16, attached hereto as Exhibit “J.”  And Rachael Lauria stated that in five years of allegedly 
making deliveries, she could not recall a single name of any hotel employee as well.  See Ex. G, Rachael Lauria 
Dep. at 47:9–50:8.   
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assurance of litigation.  See Southeastern Mechanical Services, 2009 WL 2242395 at *2. 

 Here, there can be no question that the trigger event as to the Lauria Defendants occurred 

long before September 30, 2011—the date Simon filed the Complaint.  [Doc. 1].  The August 1, 

2011 preservation demand letters themselves could not have been more explicit:  

By this letter, Simon is putting Contractor and its agents, employees, 
servants, affiliates, representatives, or any other person or entity subject to 
Contractor’s control on notice not to destroy, conceal, or alter any paper or 
electronic files and other data generated by and/or stored on your client’s 
computers and storage media (e.g., hard disks, floppy disks, backup tapes, 
laptops, Zip cartridges, CDs, DVDs, e-mail servers, etc.), or any other 
electronic data, such as voice mail.   
Comp. Ex. C. (emphasis in original).   

 
 As a result of the preservation demand letters, it would have been prudent for the Lauria 

Defendants to implement litigation holds, by and through Lauria, a beneficial owner and an 

authorized agent of the businesses.  See, e.g., Southeastern Mechanical Services, 2009 WL 

2242395 at *3 (finding that party should issue litigation hold to “key employees” when litigation 

is reasonably anticipated); see also United Technologies Corp. v. Mazer, 556 F.3d 1260, 1271 

(11th Cir. 2009) (recognizing that a corporation can only act “through its officers, employees, 

and agents”) (citing Palazzo v. Gulf Oil Corp., 764 F.2d 1381, 1385 (11th Cir. 1985)).     

  Lauria could have issued litigation holds to key employees of her own businesses, but 

chose not to do so.  A litigation hold is any memo directed to key employees that suspends “all 

orders, practices, or policies that could lead to the destruction of evidence.”  Swofford v. 

Eslinger, 671 F.Supp.2d 1274, 1278 (M.D. Fla. 2009).  This could have been achieved with 

minimal effort, particularly because Lauria’s businesses were closely held and shared a common 

nucleus of employees.  Coincidentally, these employees were also members of Lauria’s own 
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immediate family.10  So this is not a situation where any difficulty would have been encountered 

in identifying key employees, let alone all employees, of RJL and Arnell due to some complex 

organizational structure.  Cf. E.I. du Pont de Nemours and Co. v. Kolon Industries, Inc., 803 

F.Supp.2d 469, 500 (E.D. Va. 2011) (finding that upper level executives of multi-national 

corporation did not properly issue litigation hold down the ladder to other key employees).   

 With respect to Lauria individually, the duty to preserve also attached on August 1, 2011 

not only due to the preservation demand letters, but also because Simon conducted an employee 

interview with her on that same day, and disclosed the whistleblower’s allegations.  See Ex. E.  

The meeting only concerned acts over which Lauria had direct supervisory authority: Simon’s 

marketing and advertising efforts in the Florida and Puerto Rico Regions and her discretionary 

award of contracts to vendors such as RJL, Arnell, Snouthound, MRN, XLM, Excell, XLM 

Excell, and PR Works.  See id.  In other words, Lauria knew that she alone was in the “hot seat” 

during the interview for acts over which she had total control.   

 Lauria’s inquiry during the interview as to whether Simon would be contacting law 

enforcement authorities is significant because it shows that she developed a reasonable 

anticipation of litigation sometime during the interview.  Otherwise, there would have been no 

reason for her to make such an inquiry.  What is more, Simon eventually sent Lauria a 

termination letter a week later on August 8, 2011 to the Lauria Defendants’ counsel, whom 

Lauria had already retained by that point.  See Ex. D; Ex. E.  Obviously, Lauria would not have 

retained counsel at all unless she had a reasonable anticipation of some form of litigation 

following the interview where Simon confronted her about the whistleblower’s allegations.   

                                                 
10  According to Lauria’s first amended responses to Simon’s First Set of Interrogatories, the only employees 
of RJL, Arnell, Excell, and XLM were herself, her husband, Defendant Robert Lauria, and her daughter, Defendant 
Sarah Lagi.  See Ex. H, Lauria’s responses to Interrogatory Nos. 2, 4, and 6.  
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 Notwithstanding the foregoing, the Lauria Defendants destroyed the laptop on August 9, 

2011, one week after having a reasonable anticipation of litigation.  See Ex. A, Lauria Dep. at 

33:8–10.  It is immaterial if the Lauria Defendants should take the position that August 2, 2011, 

rather than August 9, 2011 was “[t]he day after [Lauria] was let go,” because the duty to preserve 

evidence clearly attached on August 1, 2011.  See Comp. Ex. C; Ex. E.  The Lauria Defendants 

may make this argument because the August 8, 2011 letter retroactively terminated Lauria’s 

employment as of August 1, 2011.  See Ex. E.  Either way, the duty had already attached.     

 As of a trigger event, a party “must not destroy unique, relevant evidence that might be 

useful to an adversary.”  Zubulake, 220 F.R.D. at 217.  The duty to preserve evidence also 

includes the duty to preserve electronic evidence.  Point Blank Solutions, 2011 WL 1456029 at 

*1.  A litigant “is under a duty to preserve what it knows, or reasonably should know, is relevant 

in the action, is reasonably calculated to lead to the discovery of admissible evidence, is 

reasonably likely to be requested during discovery, and/or is the subject of a pending discovery 

request.”  Preferred Care Partners Holding Corp. v. Humana, Inc., No. 08-20424-CIV, 2009 

WL 982460, *4 (S.D. Fla. Apr. 9, 2009) (quoting Wm. T. Thompson v. General Nutrition, 593 

F.Supp. 1443, 1455 (C.D. Cal. 1984)).   

 Here, the preservation demand letters stated in no uncertain terms exactly what the Lauria 

Defendants should have preserved for this lawsuit.  See Comp. Ex. C.  The demand letters stated 

that all “paper and electronic files and other data” related to all “marketing or promotional 

services” done for Simon should be preserved.  Id.  The demand letters even went so far as to 

specifically state that “laptops”—precisely what the Lauria Defendants destroyed—fell within 

the preservation demand.  Id.  Thus, any allegation that the Lauria Defendants were simply 

unaware of what should have been preserved should fall upon deaf ears.  See id.   
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 The parties’ actions during this lawsuit also prove that the missing, destroyed evidence 

was reasonably likely to be requested during discovery.  See Preferred Care Partners Holding 

Corp., 2009 WL 982460 at *4.  This is evidenced by Simon’s Requests which ultimately sought 

“documents”—defined to include ESI and metadata—concerning financial records, invoices, and 

marketing and advertising material created for Simon.  See Comp. Ex. F.   

 The laptop contained not just unique, relevant evidence to this lawsuit: it contained the 

only electronic evidence of RJL, Arnell, Snouthound, MRN, XLM, Excell, XLM Excell, and PR 

Works’ business records.  The Lauria Defendants have never alleged to have other electronic 

copies of any of the missing evidence.  So other than to take their word that none of the evidence 

would have been useful, there is no way for Simon to now use electronic forensics to prove or 

disprove certain allegations, as discussed below.   

C. The Missing Evidence Is Crucial To Simon Proving Its Prima Facie Case Because 
Metadata Of Files On The Destroyed Laptop Would Have Permitted Simon To 
Evaluate The Authenticity Of Documents Produced By The Lauria Defendants.   

 
 The missing evidence is crucial to Simon proving its prima facie case against the Lauria 

Defendants because it prevents Simon from answering the critical question in this lawsuit: “did 

‘x’ really occur, and if so, when?”  The identity of the author, creation date of documents, and 

who had access to what electronic files are all key issues to be determined at trial.  In addition, 

the critical question leads to other unanswered questions, such as who received what documents 

and when.  Metadata of electronic files on the laptop would have answered these questions.   

 “Metadata” is secondary data about data that is not apparent on paper: it describes the 

history, edits, tracking, and management of an electronic file.  See, e.g., In re Seroquel Products 

Liability Litigation, 244 F.R.D. 650, 656 (M.D. Fla. 2007); see also Continental Group, Inc. v. 

KW Property Management, LLC, 622 F.Supp.2d 1357, 1362, n3 (S.D. Fla. 2009) (“’Metadata’ is 
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data regarding the properties of a document, including when it was created, last modified, 

deleted, etc.”).  “Metadata is a record created for all files.”11  Southern New England Telephone 

Co. v. Global NAPs, Inc., 251 F.R.D. 82, 89 (D. Conn. 2008) (emphasis added). 

 The missing metadata is significant to this lawsuit for several reasons.  First, the Lauria 

Defendants will inevitably allege that although they destroyed the laptop, any metadata thereon 

would not have been useful to Simon anyway.  The clear corollary to such an absurd allegation 

would be that there would have been no reason for the Lauria Defendants to specifically identify 

and dispose of the laptop as a “knee-jerk” reaction to the anticipated litigation against them if it 

did not contain damaging evidence.  Moreover, there would be no reason to destroy the one piece 

of evidence that could have exonerated the Lauria Defendants from liability if it truly contained 

records of legitimate services that were provided, records that could also have been used to prove 

when the materials at issue were created.    

 Second, as an agent of her own businesses, Lauria produced several documents during 

discovery, including the hotel distribution list discussed above, and marketing and advertising 

materials that were allegedly created and distributed on behalf of Simon at various hotels 

throughout Florida.  Simon disputes the creation date of the documents.  Metadata associated 

with the documents produced would have revealed when they were created and edited.  See In re 

Seroquel Products Liability Litigation, 244 F.R.D. at 656.  The creation date is determinative of 

whether they were created in the normal course of business, or solely as an after-the-fact cover.    

                                                 
11  It is well-settled that a party may discover metadata associated with computer files.  E.g., Bray & Gillespie 
Management LLC v. Lexington Ins. Co., No. 6:07-cv-222-Orl-19KRS, 2008 WL 3480321 (M.D. Fla. Aug. 12, 2008) 
(ordering party to produce requested information in native file format and the requested metadata); Peacock v. 
Merrill, No. CA 05-0377-BH-C, 2008 WL 176375, *3 (S.D. Ala. Jan. 17, 2008) (holding that computer files were 
not duplicative of paper copies since they contain additional evidence in the form of metadata); Hagenbuch v. 3B6 
Sistemi Elettronici Industriali S.R.L., No. 04-C-3109, 2006 WL 665005, *3 (N.D. Ill. Mar. 8, 2006) (finding that 
party must produce ESI with metadata in-tact because it was possibly relevant to plaintiff’s case as it could relate to 
chronology of events and “who received what information when”); In re Vioxx Products Liability Litigation, No. 
MDL 1657, 2005 WL 756742 (E.D. La. Feb. 18, 2005) (ruling that the terms “[d]ocuments, data and tangible things 
is to be broadly interpreted to include . . . metadata”) 
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 Based on Lauria Defendants’ deposition testimony, the latter is more likely because 

Lauria also admitted to creating other documents for XLM precisely for this purpose: 

[By Mr. Blair] 
Q: Okay.  And I believe the next page SPG 00134 is only included 
 because it has an address for XLM, and it looks like it is 8844 
 Fawn Ridge, Fort Myers, Florida? 
 
[By the Defendant] 
A: Yes. 
 
Q: Is there anyone -- a business located at that address? 
 
A: No.  That was after the audit started and I was trying to defer. 
  
Q: Defer what? 
  
A: Defer any -- maybe defer is not the right word. The audit had 
 started and I was just trying to cover. 
 

  Q: Okay. Your tracks? 

              A: Yes. 
Ex. A, Lauria Dep. at 142:6–20. 

 
 Other than the Lauria Defendants’ own testimony, it is now impossible to determine 

whether the hotel distribution list and marketing and advertising materials were ever on the 

laptop at all.  Whether the spoliated evidence would have been detrimental to this lawsuit is 

irrelevant at this point because only the Lauria Defendants know for certain.  See Telectron, Inc. 

v. Overhead Door Corp., 116 F.R.D. 107, 133 (S.D. Fla. 1987) (“[W]hile it is now impossible to 

determine precisely what or how many documents were destroyed, the bad faith destruction of a 

relevant document, by itself, ‘gives rise to a strong inference that production of the document 

would have been unfavorable to the party responsible for its destruction.’”).   

 It must be underscored that the Lauria Defendants have produced no ESI to Simon in 

response to the Requests.  See Comp. Ex. F.  So it is not possible for Simon to use anything other 
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than the laptop to authenticate when the marketing and advertising materials were created.  The 

Lauria Defendants have produced no emails to Simon, which may have included the materials as 

attachments on certain dates throughout the last seven years.  Other defendants that allegedly 

created materials, like Tim Herman, have produced no emails as well.  It is not even possible for 

Simon to subpoena the emails from the Lauria Defendants’ internet service providers to attempt 

to discover the creation dates of materials that may have been attached to emails.12    

 The best evidence rule also supports Simon’s position that the missing evidence is crucial 

to proving its prima facie case.  See Telectron, 116 F.R.D. at 127 (discussing best evidence rule 

as it applies to destroyed writings).  Here, the contents of the “writings” (i.e., metadata of the 

marketing and advertising materials produced by the Lauria Defendants) that Simon would have 

otherwise attempted to use to prove that the materials were simply an after-the-fact cover is no 

longer available because, by destroying the laptop, the Lauria Defendants also destroyed the 

metadata associated with those files.  Secondary evidence cannot be offered at trial because the 

only remaining evidence is the hard copies of the materials themselves, which lack any 

meaningful way to determine the documents’ creation date(s). 

 By virtue of intentionally destroying the laptop, the Lauria Defendants prejudiced 

Simon’s ability to establish the claims against them.  With respect to Counts I and II, RJL and 

Arnell’s recordkeeping on the laptop might have shown, for example, both Lauria’s breach of 

fiduciary duty to Simon and RJL and Arnell’s knowledge of the breach.  In addition, Lauria 

admitted that the Excel spreadsheets reflected “business expenses.”  Ex. A, Lauria Dep. at 

107:3–9.  The actual expenses, or lack thereof, would have shown that RJL and Arnell were 

charging Simon exorbitant fees for little to no services.  

                                                 
12  The Stored Communications Act, 18 U.S.C. §§ 2701 et seq., prevents Simon from subpoenaing emails 
from internet service providers.  It only permits a party to discover account information as opposed to content. 
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 Likewise, Simon has been prejudiced in establishing Count III for fraud because, among 

other things, metadata associated with the marketing and advertising materials produced by the 

Lauria Defendants might have proven that the Lauria Defendants’ allegation that valuable 

services were provided to Simon was no more than a misrepresentation.  Stated another way, if 

the materials were not yet in existence when they were allegedly distributed, then this would 

have been a misrepresentation of material fact to Simon.   

 In the same vein, Counts IV and VIII, both sounding in conspiracy, have been prejudiced 

as well.  Circumstantial evidence may be used to show that an overt act was taken in furtherance 

of the conspiracy.  Here, metadata of ESI on the laptop might have shown that the Lauria 

Defendants frequently created documents after-the-fact as a cover to give the appearance of 

legitimacy in an effort to conceal fraudulent acts.  Or had the Lauria Defendants bothered to 

produce emails at all, those emails may have shown communications between co-conspirators.   

 RJL and Arnell’s recordkeeping, consisting of Excel spreadhseets, would have also aided 

Simon in determining the full extent that the money paid by Simon to the Lauria Defendants was 

specific and identifiable to establish the prima facie Count V for conversion.  For example, the 

spreadsheet might have contained a running total of money that was received from Simon at one 

time, by one act, and in one mass.  Similarly, Simon has been prejudiced in establishing Count 

VI for civil theft because ESI on the laptop might have reflected how Lauria organized, planned, 

or distributed money fraudulently obtained from Simon.   

 Simon has been most prejudiced in its ability establish Count VII for violating the 

Racketeer Influenced and Corrupt Organizations Act.  See 18 U.S.C. § 1964(c).  ESI might have 

aided Simon in showing how the Lauria Defendants were associated with an enterprise; how 

Lauria participated in the enterprise’s affairs; how Lauria knowingly committed wire fraud by 
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establishing merchant accounts to process payment for fraudulent businesses; and all the ways 

the enterprise in which Lauria was involved affected interstate commerce.   

D. The Record Is Rampant With Bad Faith Because The Lauria Defendants Took 
Specific Affirmative Steps To Prevent Simon From Discovering The Laptop.   

 
Federal district courts in the Eleventh Circuit may not impose sanctions on a spoliator 

unless it finds that the spoliator acted with bad faith.  E.g., Bashir, 119 F.3d at 931.  On one end 

of the spectrum, mere negligence in destroying evidence does not demonstrate bad faith, nor 

does it sustain “consciousness of a weak case.”  Id. (citing Vick v. Texas Employment Comm’n, 

514 F.2d 734, 737 (5th Cir. 1975)).  But on the other end of the spectrum, bad faith also does not 

require a finding of malice.  Graff v. Baja Marine Corp., 310 F. App’x 298, 301 (11th Cir. 2009).  

Bad faith arises when the spoliator intentionally tampers with or intentionally destroys evidence.  

Bashir, 119 F.3d at 931.  It may be proven with either direct or circumstantial evidence.  Walter 

v. Carnival Corp., No. 09-20962-CIV, 2010 WL 2927962, *5 (S.D. Fla. July 22, 2010). 

Bad faith depends on “the importance of the evidence to a fair trial and the extent to 

which the spoliat[or] had notice of that importance and of the need to preserve evidence.”  

Britton v. Wal-Mart Stores East, L.P., No. 4:11-cv-32-RH/WCS, 2011 WL 3236189, *12 (N.D. 

Fla. June 8, 2011).  It exists if “(1) the evidence is plainly central to a potential claim that might 

arise and the party knows it or reasonably should know it, (2) the lack of the evidence will 

significantly benefit the party who fails to preserve it, (3) the evidence of what happened  . . . 

would be significantly clarified if the lost evidence still available, and (4) the reasons given by 

for not preserving the critical evidence are suspiciously irrational.”  Id. at *13.   

Florida federal district courts routinely impose sanctions on spoliators upon findings of 

bad faith.  See Britton, 2011 WL 3236189 at *13 (finding bad faith where spoliator permitted 

video to be destroyed, knowing that legal claims relevant to the video were forthcoming, and 
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opposing counsel had already requested the video); Southeastern Mechanical Services, Inc. v. 

Brody, 657 F.Supp.2d 1293, 1300 (M.D. Fla. 2009) (finding bad faith where spoliators had both 

motive and opportunity to “wipe” emails, calendar items, text messages, and telephone records 

from their Blackberries); Swofford, 671 F.Supp.2d at 1281 (finding bad faith where spoliator 

disregarded a preservation demand letter and its implications, and was directly responsible for 

spoliation that occurred); Telectron, 116 F.R.D. at 136 (finding bad faith where spoliator 

“explicitly and urgently called for the destruction of records in a category directly related to the 

opposing party's claims, on the very date that he became aware of those claims”).   

In this case, nothing other than bad faith can be inferred from the Lauria Defendants’ 

acts.  The starting point for this conclusion is the Lauria Defendants’ deposition testimony: 

[By Mr. Blair] 
Q: Okay.  Why did you throw the laptop away? 

[By the Defendant] 
A: Because I knew that something was coming down and I just  
 didn’t want all the stuff around. 
 
Q: So you were trying to get rid of documentation and e-mails and 
 things? 
 
A: Uh-huh, yes. 
 
Q:    That directly relate to the lawsuit? 
 
A: Yes.  Now, they do, yes. 
 
Q: Okay. Did you know at the time? 
 
A: I -- yes. I think I -- I got rid of the computer after. Yes.  
   
Q: After? 
 
A: I – I didn’t know what the lawsuit was –no, it wasn’t – it  
 wasn’t after the lawsuit was filed. 
 
Q: But you knew there was an investigation, correct? 
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A: Yes.  
Ex. A, Lauria Dep. at 32:6–22.   

 
The absence of the laptop plainly benefits the Lauria Defendants.  Without metadata, the 

only evidence that the documents were not created as an after-the-fact cover is their own 

testimony.  Clearly, the Lauria Defendants have an interest in only advancing favorable 

testimony for themselves.  It is also important to note that the Lauria Defendants did not testify 

that the laptop was inadvertently destroyed as part of a routine document destruction policy.  

Indeed, it would be most unusual for such a policy to include tossing a laptop into a river rather 

than disposing of it in an environmentally responsible manner.   

E. The Court Should Impose Sanctions On The Lauria Defendants That Are 
Proportional To The Bad Faith They Displayed In Destroying Relevant Evidence.   

 
 In spoliation cases, courts must not hold the prejudiced party to too strict a standard of 

proof regarding the likely contents of the destroyed evidence because doing so allows the 

spoliators to profit from the destruction of evidence.  Kronisch v. United States, 150 F.3d 112, 

128 (2d Cir. 1998).  The Court has broad discretion to impose sanctions on the Lauria 

Defendants based on its inherent power to manage its own affairs.  See In re Mroz, 65 F.3d 1567, 

1575 (11th Cir. 1995).  In the Eleventh Circuit, such sanctions include entering a default, 

exclusion of expert testimony, an adverse inference against the spoliator, striking pleadings, and 

an award of attorneys’ fees and costs as a result of the sanctionable conduct.  Flury v. Daimler 

Chrysler Corp., 427 F.3d 939, 945 (11th Cir. 2005); Swofford, 671 F.Supp.2d 1274, 1289.     

 In cases where intentional destruction of evidence has occurred in bad faith, an entry of 

default against the spoliator has been held to be “the only appropriate sanction” under Fed. R. 

Civ. P. 37.  Telectron, 116 F.R.D. at 130.  A default is particularly appropriate in “’flagrant 

cases’ in which it is demonstrated that the failure to produce ‘materially affect[s] the substantial 

Case 6:11-cv-01598-GAP-KRS   Document 231   Filed 10/26/12   Page 21 of 26 PageID 2279

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998141539&ReferencePosition=128
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998141539&ReferencePosition=128
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998141539&ReferencePosition=128


22 

rights of the adverse party’ and is ‘prejudicial to the presentation of the case.’”  Id. at 129 

(quoting Wilson v. Volkswagon of America, Inc., 561 F.2d 494, 504 (4th Cir. 1977)).  The 

sanction is as much about deterring “others similarly situated from undertaking acts of the same 

kind” as it is about reprimanding the spoliator himself.  Telectron, 116 F.R.D. at 135.   

 It is not unusual for a federal court to enter a default for spoliation of evidence.  E.g., 

Krumweide v. Brighton Associates, LLC, No. 05-C-3003, 2006 WL 1308629 (N.D. Ill. May 8, 

2006) (entering default when party failed to issue litigation hold and intentionally deleted 

computer files even after having notice that the files were relevant to claims at issue); Telectron, 

116 F.R.D. 107 (entering default where spoliator ordered destruction of documents on same date 

that complaint and requests for production served); Carlucci v. Piper Aircraft Corp., 102 F.R.D. 

472 (S.D. Fla. 1984) (entering default for willful destruction of flight records that were 

potentially detrimental to spoliator’s interests); Wm. T. Thompson, 593 F.Supp. at 1455 (entering 

default when corporate defendant “knowingly and purposefully” permitted employees to destroy 

key documents); see also National Hockey League v. Metropolitan Hockey Club, 427 U.S. 639, 

643 (1976) (establishing findings a district court must make before a default is entered).   

 The underlying facts of this case are analogous to the egregious conduct the Southern 

District of Florida faced in Telectron, because in both cases, the spoliator severely abused the 

discovery process.  There, the spoliator ordered the destruction of certain documents on the very 

day that the plaintiff served its complaint and request for production.  Telectron, 116 F.R.D. at 

109.  The Southern District found that the destruction occurred to “place documentation which 

[the spoliator] anticipated to be damaging . . .  beyond the reach of . . . [opposing] counsel.”  Id. 

at 110.  The Southern District held that the entry of default was appropriate because the 

plaintiff’s “basic right to a fair trial” had been severely prejudiced.  Id.   
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 To the extent that the Lauria Defendants may allege that Telectron is inapposite to the 

facts of this case because there, the destruction occurred after the lawsuit commenced, that 

argument is irrelevant because the August 1, 2011 preservation demand letters were effectively 

no different than a formal request for production.  It is also unavailing that Telectron concerned a 

large corporation, rather than closely held entities like RJL, Arnell, and Snouthound.  The critical 

fact is that documents were specifically ordered to be destroyed, which is substantively no 

different than Lauria who, on her own accord as a beneficial owner and agent of her own 

businesses, destroyed the laptop as a reaction to the impending claims both for the benefit of 

herself and the businesses that she controlled.  

 It is also not dispositive that the Telectron spoliator was in-house counsel, as opposed to a 

non-attorney such as Lauria.  Federal courts have also imposed defaults on non-attorneys.  See 

Krumweide, 2006 WL 1308629 at *1, 11 (director of business development was spoliator); 

Carlucci, 102 F.R.D. at 485 (aircraft manufacturer was spoliator); Wm. T. Thompson, 593 

F.Supp. at 1454 (corporation was spoliator).  Thus, entering a default against the Lauria 

Defendants would not be a stand-alone case in which such a sanction was ordered.   

   Here, the imposition of an adverse inference alone is not an effective deterrent against 

similar wrongdoing in the future.  As stated by the Telectron court, “[i]f the putative destroyer of 

discoverable documents were ever to believe that his actions, at worst, would only result in the 

presentation before a jury of evidence surrounding that destruction, he might well conclude that 

an unfavorable inference as to document destruction would be less detrimental than allowing 

certain evidence to be presented at trial.”  116 F.R.D. at 136.  There are three types of adverse 

inferences, “ranging in different and ever-increasing levels of harshness.”  Point Blank Solutions, 

2011 WL 1456029 at *9.  The first results in a sanction that certain facts are deemed admitted 
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and accepted as true.  Id.  The second results in a mandatory, albeit rebuttable presumption.  Id.  

The third permits a judge or jury to presume that lost evidence is favorable to the innocent party, 

but the spoliator is permitted to present rebuttal evidence.  Id.   

 To the extent that the Court finds the imposition of a default to be improper, Simon 

requests that the Court impose the harshest adverse inference on the Lauria Defendants that all 

allegations pled in the Second Amended Complaint are deemed admitted, and strike all of the 

Lauria Defendants’ affirmative defenses.  However, even if the Court grants this sanction, the 

parties will still be forced to “incur substantial litigation expenses and the adjudication would 

consume valuable resources, only to arrive at the same substantive outcome as the entry of 

default [would] achieve with much greater efficiency and at substantially lower cost.”  Telectron, 

116 F.R.D. at 135. 

 The latter two adverse inferences are improper in this case.  The Lauria Defendants’ 

deposition testimony shows that no evidence presented by them, other than their own testimony, 

can possibly rebut Simon’s allegation that metadata would show anything other than the 

materials were created after-the-fact as a cover.  Without the laptop, it is impossible for the 

Lauria Defendants to present evidence of metadata from electronic files stored on the laptop.  

Thus, an adverse inference should be imposed that all allegations of the Second Amended 

Complaint are now deemed admitted and accepted as true. 

 An adverse inference alone would not compensate Simon for the irretrievable loss of 

evidence that is potentially crucial to its substantive claims.  See Swofford, 671 F.Supp.2d at 

1289 (awarding attorneys’ fees and costs not to exceed fees and costs incurred as a result of the 

sanctionable conduct); Telectron, 116 F.R.D. at 135 (requiring spoliator to bear reasonable costs 

and attorneys’ fees expended by plaintiff in preparing motion for sanctions).  An award of 
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attorneys’ fees is secondary to the primary goal of punishing the sanctionable conduct.  See 

Swofford, 671 F.Supp.2d at 1289; Telectron, 116 F.R.D. at 135.  As such, any sanction imposed 

by the Court should be accompanied by an award of Simon’s attorneys’ fees and costs as a result 

of the Lauria Defendants’ sanctionable conduct.  

V. CONCLUSION 

 The final result of the Lauria Defendants’ acts can be described in one sentence: unique, 

relevant evidence to this lawsuit is now gone forever.  But it is not simply that the missing 

evidence is gone, it was intentionally placed out of Simon’s reach by the Lauria Defendants after 

their duty to preserve attached.  As a result, the harshest of sanctions are warranted.     

 Simon retained the law firm of Baker & Hostetler LLP and has agreed to pay it a 

reasonable fee for its services.  Simon is entitled to recover its attorneys’ fees and costs.  The 

undersigned conferred in good faith, pursuant to M.D. Fla. R. 3.01(g), with counsel for the 

Lauria Defendants via teleconference on October 3, 2012, but was unable to resolve the issues 

discussed in this motion without Court intervention.   

 WHEREFORE, Plaintiff, SIMON PROPERTY GROUP, INC., respectfully requests 

that the Court enter an Order (a) finding that the Lauria Defendants intentionally spoliated 

relevant evidence to this lawsuit while acting with bad faith; (b) entering a default against Lauria 

for Counts I and III–VIII and against RJL, Arnell, and Snouthound for Counts II–V of the 

Second Amended Complaint; (c) alternatively, entering an adverse inference against the Lauria 

Defendants that all allegations pled in the Second Amended Complaint are deemed admitted and 

striking their affirmative defenses; (d) awarding Simon its reasonable attorneys’ fees and costs 

incurred as a result of the sanctionable conduct; and (e) any such further relief as the Court 

deems just and proper. 
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	The Lauria Defendants have a demonstrated propensity for untruthfulness.  See Deposition Transcript of Lynnette Lauria (“Lauria Dep.”) at 103:20–104:11; 142:6–20; 248:13–263:23, attached hereto as Exhibit “A.”0F   During their depositions, where Laur...
	Lauria also admitted that she invented people and created contracts to conceal her identity from Simon.  Id. at 140:19–24; see also Simon’s First Request for Admissions and Lauria’s responses thereto at  29–37, 39–41; 54–56, attached hereto as Comp...
	II. BACKGROUND
	Simon is a publicly traded company that owns and operates Malls throughout the United States.  [Doc. 147 at  26].  Lauria served as Simon’s Vice President of Mall Marketing for the Florida and Puerto Rico Regions from approximately June 2007 to Augu...
	In June 2011, a whistleblower contacted Simon and disclosed Lauria’s improper conduct.  [Id. at  153–157].  Simon then performed an investigation that confirmed the allegations.  [Doc. 147 at  155–157].  On August 1, 2011, Simon sent preservation...
	Simon also held an employee interview with Lauria at the Florida Mall on August 1, 2011, wherein it disclosed the whistleblower’s allegations and hand-delivered the preservation demand letters to her before ultimately escorting her off of Simon’s pro...
	Simon suspended Lauria’s employment as a result of the interview, and she retained counsel thereafter.  On August 5, 2011, her counsel of record in this lawsuit emailed Simon a letter that reflected an attorney-client relationship.  A true and correc...
	On September 30, 2011, Simon filed the Complaint.  [Doc. 1].  On November 11, 2011, it served its First Requests for Production (the “Requests”) on the Lauria Defendants.  True and correct copies of the Requests are attached hereto as Composite Exhib...
	Simon deposed the Lauria Defendants on September 24 and 25, 2012.  Lauria appeared as the corporate representative for RJL, Arnell, and Snouthound.  Ex. A, Lauria Dep. at 6:4–6; 121:21–23; 201:25–202:2.  The Lauria Defendants testified that RJL and A...
	Lauria testified that she threw the laptop “[i]n the river” after she knew Simon was investigating her improper conduct and after she was terminated because she “knew that something was coming down and [she] just didn’t want all the stuff around.”5F ...
	With respect to the fictitious entities—MRN, XLM, Excell, XLM Excell, and PR Works—falling under the “Lauria Defendants” umbrella, Lauria also acted in their interests.  Lauria testified that MRN provided marketing and advertising materials to Simon ...
	III. STANDARD OF REVIEW
	“Spoliation” is the “intentional destruction, mutilation, alteration, or concealment of evidence.”  Optowave Co. v. Nikitin, No. 6:05-cv-1083-Orl-22DAB, 2006 WL 3231422, *7 (M.D. Fla. Nov. 7, 2006).  “[It] is established when the party seeking sancti...
	IV. ARGUMENT
	The Lauria Defendants are saturated in bad faith.  That their conduct necessitated the instant motion at all is both inexplicable and inexcusable.  On August 1, 2011, Simon put them on notice to preserve evidence, which was prior to the time they des...
	A. Missing Evidence Undeniably Existed At One Time.
	The touchstone for imposing sanctions on a spoliator is whether the moving party can demonstrate that missing evidence actually existed at one time.  E.g., Floeter, 2007 WL 486633 at *5.  Evidence that may be obtained elsewhere, however, is not prope...
	The Lauria Defendants’ deposition testimony shows that they only used one laptop to conduct their business dealings with Simon, which they destroyed by throwing it “[i]n the river over in Satellite Beach.”  Ex. A, Lauria Dep. at 31:12–24; 33:11–13; 3...
	[By Mr. Blair]
	Q: Did RJL Services maintain any type of recordkeeping, like  Quickbooks or anything of that nature?
	[By the Defendant]
	A: Not really.  Mostly Excel Spreadsheet.
	Q:    Okay.  And do you have that Excell spreadsheet?
	A:  No, I do not.
	Q: Was that Excel spreadsheet in the computer?
	A: It was on the computer.
	Q: That was in the river?
	A:    Yes.
	Ex. A, Lauria Dep. at 106:17–107:2.
	The Lauria Defendants’ deposition testimony also suggests that a hard copy of a hotel distribution list that they produced, which identified where marketing and advertising materials were allegedly delivered for Simon, “may not be the most current.” ...
	B. The Lauria Defendants Had A Duty To Preserve Evidence Because Litigation Was Reasonably Anticipated Before The Laptop Was Intentionally Destroyed.
	Spoliation claims inevitably turn on when the spoliator’s duty to preserve the missing evidence attached.  A party has an obligation to retain relevant documents when litigation is reasonably anticipated.  E.g., Southeastern Mechanical Services, Inc....
	The duty to preserve attaches when a “trigger” event occurs: an event when a party is put on notice that it has an affirmative duty to preserve evidence.  E.g., Clark Constr. Group v. City of Memphis, 229 F.R.D. 131, 136 (W.D. Tenn. 2005).  Certainly...
	Here, there can be no question that the trigger event as to the Lauria Defendants occurred long before September 30, 2011—the date Simon filed the Complaint.  [Doc. 1].  The August 1, 2011 preservation demand letters themselves could not have been mo...
	By this letter, Simon is putting Contractor and its agents, employees, servants, affiliates, representatives, or any other person or entity subject to Contractor’s control on notice not to destroy, conceal, or alter any paper or electronic files and o...
	Comp. Ex. C. (emphasis in original).
	As a result of the preservation demand letters, it would have been prudent for the Lauria Defendants to implement litigation holds, by and through Lauria, a beneficial owner and an authorized agent of the businesses.  See, e.g., Southeastern Mechanic...
	Lauria could have issued litigation holds to key employees of her own businesses, but chose not to do so.  A litigation hold is any memo directed to key employees that suspends “all orders, practices, or policies that could lead to the destruction o...
	With respect to Lauria individually, the duty to preserve also attached on August 1, 2011 not only due to the preservation demand letters, but also because Simon conducted an employee interview with her on that same day, and disclosed the whistleblow...
	Lauria’s inquiry during the interview as to whether Simon would be contacting law enforcement authorities is significant because it shows that she developed a reasonable anticipation of litigation sometime during the interview.  Otherwise, there woul...
	Notwithstanding the foregoing, the Lauria Defendants destroyed the laptop on August 9, 2011, one week after having a reasonable anticipation of litigation.  See Ex. A, Lauria Dep. at 33:8–10.  It is immaterial if the Lauria Defendants should take the...
	As of a trigger event, a party “must not destroy unique, relevant evidence that might be useful to an adversary.”  Zubulake, 220 F.R.D. at 217.  The duty to preserve evidence also includes the duty to preserve electronic evidence.  Point Blank Soluti...
	Here, the preservation demand letters stated in no uncertain terms exactly what the Lauria Defendants should have preserved for this lawsuit.  See Comp. Ex. C.  The demand letters stated that all “paper and electronic files and other data” related to...
	The parties’ actions during this lawsuit also prove that the missing, destroyed evidence was reasonably likely to be requested during discovery.  See Preferred Care Partners Holding Corp., 2009 WL 982460 at *4.  This is evidenced by Simon’s Requests ...
	The laptop contained not just unique, relevant evidence to this lawsuit: it contained the only electronic evidence of RJL, Arnell, Snouthound, MRN, XLM, Excell, XLM Excell, and PR Works’ business records.  The Lauria Defendants have never alleged to ...
	C. The Missing Evidence Is Crucial To Simon Proving Its Prima Facie Case Because Metadata Of Files On The Destroyed Laptop Would Have Permitted Simon To Evaluate The Authenticity Of Documents Produced By The Lauria Defendants.
	The missing evidence is crucial to Simon proving its prima facie case against the Lauria Defendants because it prevents Simon from answering the critical question in this lawsuit: “did ‘x’ really occur, and if so, when?”  The identity of the author, ...
	“Metadata” is secondary data about data that is not apparent on paper: it describes the history, edits, tracking, and management of an electronic file.  See, e.g., In re Seroquel Products Liability Litigation, 244 F.R.D. 650, 656 (M.D. Fla. 2007); se...
	The missing metadata is significant to this lawsuit for several reasons.  First, the Lauria Defendants will inevitably allege that although they destroyed the laptop, any metadata thereon would not have been useful to Simon anyway.  The clear corolla...
	Second, as an agent of her own businesses, Lauria produced several documents during discovery, including the hotel distribution list discussed above, and marketing and advertising materials that were allegedly created and distributed on behalf of Sim...
	Based on Lauria Defendants’ deposition testimony, the latter is more likely because Lauria also admitted to creating other documents for XLM precisely for this purpose:
	[By Mr. Blair]
	Q: Okay.  And I believe the next page SPG 00134 is only included  because it has an address for XLM, and it looks like it is 8844  Fawn Ridge, Fort Myers, Florida?
	[By the Defendant]
	A: Yes.
	Q: Is there anyone -- a business located at that address?
	A: No.  That was after the audit started and I was trying to defer.
	Q: Defer what?
	A: Defer any -- maybe defer is not the right word. The audit had  started and I was just trying to cover.
	Q: Okay. Your tracks?
	A: Yes.
	Ex. A, Lauria Dep. at 142:6–20.
	Other than the Lauria Defendants’ own testimony, it is now impossible to determine whether the hotel distribution list and marketing and advertising materials were ever on the laptop at all.  Whether the spoliated evidence would have been detrimental...
	It must be underscored that the Lauria Defendants have produced no ESI to Simon in response to the Requests.  See Comp. Ex. F.  So it is not possible for Simon to use anything other than the laptop to authenticate when the marketing and advertising m...
	The best evidence rule also supports Simon’s position that the missing evidence is crucial to proving its prima facie case.  See Telectron, 116 F.R.D. at 127 (discussing best evidence rule as it applies to destroyed writings).  Here, the contents of ...
	By virtue of intentionally destroying the laptop, the Lauria Defendants prejudiced Simon’s ability to establish the claims against them.  With respect to Counts I and II, RJL and Arnell’s recordkeeping on the laptop might have shown, for example, bot...
	Likewise, Simon has been prejudiced in establishing Count III for fraud because, among other things, metadata associated with the marketing and advertising materials produced by the Lauria Defendants might have proven that the Lauria Defendants’ alle...
	In the same vein, Counts IV and VIII, both sounding in conspiracy, have been prejudiced as well.  Circumstantial evidence may be used to show that an overt act was taken in furtherance of the conspiracy.  Here, metadata of ESI on the laptop might hav...
	RJL and Arnell’s recordkeeping, consisting of Excel spreadhseets, would have also aided Simon in determining the full extent that the money paid by Simon to the Lauria Defendants was specific and identifiable to establish the prima facie Count V for ...
	Simon has been most prejudiced in its ability establish Count VII for violating the Racketeer Influenced and Corrupt Organizations Act.  See 18 U.S.C. § 1964(c).  ESI might have aided Simon in showing how the Lauria Defendants were associated with an...
	D. The Record Is Rampant With Bad Faith Because The Lauria Defendants Took Specific Affirmative Steps To Prevent Simon From Discovering The Laptop.
	Federal district courts in the Eleventh Circuit may not impose sanctions on a spoliator unless it finds that the spoliator acted with bad faith.  E.g., Bashir, 119 F.3d at 931.  On one end of the spectrum, mere negligence in destroying evidence does n...
	Bad faith depends on “the importance of the evidence to a fair trial and the extent to which the spoliat[or] had notice of that importance and of the need to preserve evidence.”  Britton v. Wal-Mart Stores East, L.P., No. 4:11-cv-32-RH/WCS, 2011 WL 32...
	Florida federal district courts routinely impose sanctions on spoliators upon findings of bad faith.  See Britton, 2011 WL 3236189 at *13 (finding bad faith where spoliator permitted video to be destroyed, knowing that legal claims relevant to the vid...
	In this case, nothing other than bad faith can be inferred from the Lauria Defendants’ acts.  The starting point for this conclusion is the Lauria Defendants’ deposition testimony:
	[By Mr. Blair]
	Q: Okay.  Why did you throw the laptop away?
	[By the Defendant]
	A: Because I knew that something was coming down and I just   didn’t want all the stuff around.
	Q: So you were trying to get rid of documentation and e-mails and  things?
	A: Uh-huh, yes.
	Q:    That directly relate to the lawsuit?
	A: Yes.  Now, they do, yes.
	Q: Okay. Did you know at the time?
	A: I -- yes. I think I -- I got rid of the computer after. Yes.
	Q: After?
	A: I – I didn’t know what the lawsuit was –no, it wasn’t – it   wasn’t after the lawsuit was filed.
	Q: But you knew there was an investigation, correct?
	A: Yes.
	Ex. A, Lauria Dep. at 32:6–22.
	The absence of the laptop plainly benefits the Lauria Defendants.  Without metadata, the only evidence that the documents were not created as an after-the-fact cover is their own testimony.  Clearly, the Lauria Defendants have an interest in only adva...
	E. The Court Should Impose Sanctions On The Lauria Defendants That Are Proportional To The Bad Faith They Displayed In Destroying Relevant Evidence.
	In spoliation cases, courts must not hold the prejudiced party to too strict a standard of proof regarding the likely contents of the destroyed evidence because doing so allows the spoliators to profit from the destruction of evidence.  Kronisch v. U...
	In cases where intentional destruction of evidence has occurred in bad faith, an entry of default against the spoliator has been held to be “the only appropriate sanction” under Fed. R. Civ. P. 37.  Telectron, 116 F.R.D. at 130.  A default is particu...
	It is not unusual for a federal court to enter a default for spoliation of evidence.  E.g., Krumweide v. Brighton Associates, LLC, No. 05-C-3003, 2006 WL 1308629 (N.D. Ill. May 8, 2006) (entering default when party failed to issue litigation hold and...
	The underlying facts of this case are analogous to the egregious conduct the Southern District of Florida faced in Telectron, because in both cases, the spoliator severely abused the discovery process.  There, the spoliator ordered the destruction of...
	To the extent that the Lauria Defendants may allege that Telectron is inapposite to the facts of this case because there, the destruction occurred after the lawsuit commenced, that argument is irrelevant because the August 1, 2011 preservation demand...
	It is also not dispositive that the Telectron spoliator was in-house counsel, as opposed to a non-attorney such as Lauria.  Federal courts have also imposed defaults on non-attorneys.  See Krumweide, 2006 WL 1308629 at *1, 11 (director of business de...
	Here, the imposition of an adverse inference alone is not an effective deterrent against similar wrongdoing in the future.  As stated by the Telectron court, “[i]f the putative destroyer of discoverable documents were ever to believe that his actio...
	To the extent that the Court finds the imposition of a default to be improper, Simon requests that the Court impose the harshest adverse inference on the Lauria Defendants that all allegations pled in the Second Amended Complaint are deemed admitted,...
	The latter two adverse inferences are improper in this case.  The Lauria Defendants’ deposition testimony shows that no evidence presented by them, other than their own testimony, can possibly rebut Simon’s allegation that metadata would show anythin...
	An adverse inference alone would not compensate Simon for the irretrievable loss of evidence that is potentially crucial to its substantive claims.  See Swofford, 671 F.Supp.2d at 1289 (awarding attorneys’ fees and costs not to exceed fees and costs ...
	V. CONCLUSION
	The final result of the Lauria Defendants’ acts can be described in one sentence: unique, relevant evidence to this lawsuit is now gone forever.  But it is not simply that the missing evidence is gone, it was intentionally placed out of Simon’s reach...
	Simon retained the law firm of Baker & Hostetler LLP and has agreed to pay it a reasonable fee for its services.  Simon is entitled to recover its attorneys’ fees and costs.  The undersigned conferred in good faith, pursuant to M.D. Fla. R. 3.01(g), ...
	WHEREFORE, Plaintiff, SIMON PROPERTY GROUP, INC., respectfully requests that the Court enter an Order (a) finding that the Lauria Defendants intentionally spoliated relevant evidence to this lawsuit while acting with bad faith; (b) entering a default...

