
  

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF FLORIDA 

PANAMA CITY DIVISION 

 

 

MARY SOWELL et al., 

 

 Plaintiffs, 

  

v. 

 

TARGET CORPORATION, 

 

 Defendant. 

 

 

 

 

 

 Case No.: 5:14-cv-93-RS-GRJ 

 

PLAINTIFFS’ REPLY TO DEFENDANT’S MOTION FOR PROTECTIVE ORDER 

WITH SUPPORTING MEMORANDUM OF LAW 

 

 Plaintiffs, MARY SOWELL and ALVIN SOWELL, hereby respond to Defendant’s 

Motion for Protective Order with Supporting Memorandum of Law (Doc. 12) and request that 

the Court DENY Defendant’s Motion.  In support of Plaintiffs’ Reply, they incorporate the 

following memorandum of law:  

MEMORANDUM OF LAW 

 On December 17, 2013, and prior to the filing of the Complaint in state court, the 

Plaintiff sent a spoliation letter to the Defendant (Ex. “A”).  On April 30, 2014, Plaintiffs served 

a Request for Production that asked for “[a] copy of any videos showing Plaintiff, Mary Sowell’s 

fall or area where Plaintiff, Mary Sowell, fell” from the Defendant.  On May 8, 2014, the 

Defendant objected to said request based upon the work-product doctrine and stated that even if 

the video is not work-product, it should not be given to Plaintiffs until after Ms. Sowell’s 

deposition.  The Defendant argues that the video of Ms. Sowell falling is work-product because 
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it prevented the video from being erased.
1
  Ms. Sowell’s deposition is tentatively scheduled for 

June 10, 2014.  

I. The Video is Not Work-Product  

The work product doctrine was intended to prevent "unwarranted inquiries into the files and 

mental impressions of an attorney".  Hickman v. Taylor, 329 U.S. 495, 510 (1947).  That 

doctrine is now contained in Rule 26(b)(3) of the Federal Rules of Civil Procedure, which 

provides that "a party may not discover documents and tangible things that are prepared in 

anticipation of litigation or for trial by or for another party or its representative…[unless] the 

party shows that it has substantial need of the materials … and cannot, without undue hardship, 

obtain their substantial equivalent by other means."  

The Plaintiffs argue that the Court should adopt the holding in Target Corporation v. 

Vogel, 41 So. 3d 962 (Fla. 4th DCA 2010)
2
.  In Vogel, the injured party wanted to see the video 

of her fall prior to her deposition.  Target objected to this request claiming that the video was 

work-product or, at the least, should not be produced until after her deposition.  The Court 

distinguished between a video of the actual incident and a surveillance video taken after the 

incident and held that the video of the incident itself was not work-product. 

Like Vogel, the key factor in this case is that the video was taken contemporaneously with 

the incident that gave rise to the complaint.  The video was not created at the request of the 

Defendant, or its counsel, to monitor Ms. Sowell’s activities after her injury. Based on the plain 

language of Rule 26(b)(3), the video is not work-product because it was not prepared in 

                                                 
1
 The undersigned attorneys also have another premises liability action pending against the Defendant in the 

Northern District of Florida (Neese v. Target - 5:14-cv-94-RS-EMT), but in that action, the Defendant voluntarily 

produce the video of the Plaintiff’s fall.    
2
 Undersigned counsel has been unable to find authority directly on point from the 11

th
 Circuit Court of Appeals or a 

similar case from the Northern District of Florida.   
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anticipation of litigation or trial, but was likely prepared in the regular course of business to 

prevent theft.  However, the Defendant argues that because it prevented the video from being 

erased, the video became work-product.  

The Court should reject the Defendant’s argument that the video is work-product because it 

prevented the video from being erased.  If the Defendant’s position becomes precedent, then all 

manner of non-work-product documents and things could, unnecessarily and unfairly, become 

protected from disclosure by a party simply asserting that it has “preserved” the evidence
3
.  A 

ruling in the Defendant’s favor will also encourage parties to implement policies that erase 

relevant documents and things in order to lay the groundwork for claiming the work-product 

privilege.     

Furthermore, the Defendant equates the preservation of the video with the creation of work-

product.  The Plaintiffs disagree with this characterization.  The Defendant, like every party, had 

an affirmative duty to preserve material evidence. If the Defendant had failed in this duty, it 

would be exposed to a spoliation claim.  The Defendant was simply following the rules of 

discovery rather than creating work-product. 

Thus, the Court should deny the Defendant’s Motion for Protective Order with Supporting 

Memorandum of Law and rule that the video is not work-product.     

II. Ms. Sowell Should be Allowed to Review the Video Prior to Her Deposition   

Plaintiffs argue that Ms. Sowell should be allowed to review the video of her fall prior to her 

deposition.  Like the work-product issue, undersigned counsel and counsel for the Defendant 

were unable to find controlling precedent on the issue of when the video should be produced. 

                                                 
3
 For example, the Defendant in this case asked for the Plaintiff’s shoes.  If the Plaintiff stated her shoes were ruined 

during her fall and that she throws away ruined shoes, would she be able to claim that her shoes are protected by the 

work-product doctrine if she kept them?     
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Plaintiff agrees that pursuant to Rule 26(c)(1) of the Federal rules of Civil Procedure the Court 

has the discretion to decide when discovery must be produced. 

The Court should follow Muzaffarr v. Ross Dress for Less, Inc., 941 F.Supp.2d 1373 (S.D. 

Fla. 2013), which adopted the reasoning of Dehart v. Wal-Mart Stores, 2006 WL 83405 (W.D. 

Va. 2006).  In Muzaffarr, like the case at bar, a dispute arose as to whether the injured party 

could see the video of her fall before her deposition.  The court, based upon Dehart, reasoned 

that there was a distinction between videos used for impeachment purposes and videos that had a 

“predominantly substantive value of the underlying facts”.  Muzaffarr at 1375.  Based upon that 

reasoning, the court held that the video should be produced prior to the injured party’s deposition 

because the video’s “primary evidentiary value” was the incident itself despite the fact that it 

also had some impeachment value.  This is a key distinction that should be adopted by this 

Court.  

The Defendant also claims that withholding the video will not prejudice Ms. Sowell, but that 

is untrue.  Plaintiffs intend on deposing the various employees who potentially witnessed Ms. 

Sowell’s fall, aided Ms. Sowell, or cleaned up the foreign substance.  The Defendant, a 

corporation, can only speak through these employees, and they are material to the outcome of 

this action.  These employees, no doubt, will have seen the video of the incident, and may even 

review the video just prior to their depositions.  This places Ms. Sowell at a distinct 

disadvantage.  It is simply unfair to allow these employees to refresh their memories while 

denying that privilege to Ms. Sowell.    

In closing, the Plaintiffs would like to leave the Court with two thoughts on the issue from 

Herrick v. Wilson, 429 N.J.Super. 402 (2011): 

The Court Rules do not allow parties to unilaterally pick and choose 

which discovery they will produce and in what order. A contrary 
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interpretation would allow parties to manipulate the discovery process 

by withholding certain discovery in an effort to obtain a strategic 

advantage in the litigation.... To allow defendant to withhold this 

discovery would fundamentally change how pretrial discovery is 

conducted and allow parties to delay production of certain discovery to 

gain an upper hand in the litigation. There is simply no sound reason to 

treat the video surveillance at issue differently from other routine 

discovery such as prior statements or admissions made by a party. If 

defendant is permitted to withhold the video surveillance, it would 

open the floodgates of motion practice. Parties would begin to 

routinely refuse to produce all evidence that would be more beneficial 

to produce after depositions are conducted. 

... 

Defendant has expressed concerns that if the video surveillance in 

question is produced prior to plaintiffs' deposition, then plaintiffs' 

unfettered, independent recollection will “be forever tainted.” This 

argument is not without merit. Nevertheless, the same argument could 

be advanced with respect to a practically limitless list of frequently 

produced discovery, including, but not limited to, police reports, 

witness statements, party admissions, emails, and photographs.... 

Allowing defendant to withhold the video surveillance until after 

plaintiffs' depositions would lead to a slippery slope where, 

potentially, all discovery could be withheld out of concern that the 

information/material may influence or alter a party's deposition 

testimony. Herrick at 406.    

 

and the dissent in McClure v. Publix, 124 So .3d 998 (Fla. 4th DCA 2013): 

 

The video reflects the actual occurrence of the accident. Viewing the 

video prior to the plaintiff's deposition may not only promote truth-

seeking but foster settlement in cases of disputed liability. On the other 

hand, to withhold the video, as with withholding of any other witness 

statement or photographs, would only result in the type of surprise and 

trickery that the rules of civil procedure were designed to eliminate. 

McClure at 1003.  

 

 WHEREFORE, Plaintiffs request that the Court deny Defendant’s Motion for Protective 

Order, order the Defendant to produce the video prior to Ms. Sowell’s deposition, and grant such 

other relief that the Court deems just and proper. 
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MANUEL & THOMPSON, P.A. 

 

 

 

       /s/ Colin L. McMichen                  / 

       Colin L. McMichen 

       Florida Bar No. 60016 

       colin@manuelthompson.com 

       314 Magnolia Avenue 

       Post Office Box 1470 

       Panama City, FL 32402 

       Ph: 850-785-5555;  

Fx: 850-785-0133 

       Attorney for Plaintiffs 

 

CERTIFICATE OF SERVICE 

 
I HEREBY CERTIFY that a copy of the foregoing has been furnished to William T. Stone, 

and Dana A. Jacobs, Attorneys for Defendant, 245 Riverside Avenue, Suite 400, Jacksonville, 

Florida, at wstone@saalfieldlaw.com and djacobs@saalfieldlaw.com, on this 13th day of May, 

2014. 

 

       By: /s/ Colin L. McMichen 

       Attorney for Plaintiffs 
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