
UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 

CASE NO. 11-20792-CR-ALTONAGA 

 

UNITED STATES OF AMERICA 

 Plaintiff, 

 

vs. 

 

JOHN PHILIP STIRLING 

 Defendant. 

____________________________/ 

 

REPLY TO GOVERNMENT’S RESPONSE TO  

DEFENDANT’S MOTION FOR NEW TRIAL 

 

 COMES NOW the Defendant, John Phillip Stirling, by and through his undersigned 

counsel and hereby files this reply to the government’s response to Defendant’s Motion for New 

Trial (D.E. 199), and responds as follows:    

 The government contends that since they turned over the mirror image to the Defendant’s 

laptop computer, they have satisfied their obligations pursuant to Rule 16.  The government is 

correct that Rule 16 is silent as to the form the discovery must take when being turned over.  See 

United States v. Warshak, 631 F.3d 266, 296 (6
th

 Cir. 2010).  However, the cases cited by the 

government take into consideration that the discovery turned over in those cases were 

identifiable to the defense whereas here, it was unidentifiable.   

More and more, criminal prosecutions are seeing cases involving electronically stored 

information (ESI).   Due to the difficulties in preparing a defense where ESI is involved, courts 

have addressed how the obligations of the government under Rule 16 are affected.  In Warshak, 

the defense argued that they were given voluminous amounts of information on CD’s that should 

have been indexed because they were in an unsearchable format.  However, the Sixth Circuit 

declined to order the government to specifically categorize the documents because it did not 
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believe the defense’s assertion that discovery was given in an unsearchable format since their 

motions demonstrated that they were capable of navigating the discovery.  Id.  There is a 

difference of opinion in the courts as to how to address cases involving ESI.  In United States v. 

O’Keefe, 537 F.Supp.2d 14 (D.D.C. 2008), the court held that a document production by the 

government must adhere to standards similar to those set forth in Rule 34 of the Federal Rules of 

Civil Procedure which is much more specific as to how documents must be labeled.  Most 

recently in United States v. Briggs, 2011 WL 4017886, *8 (W.D.N.Y. Sept. 8, 2011), the court 

ordered the government to re-produce ESI “in a reasonably usable form or forms,” following the 

government’s data dump.  The court held that in the absence of an express criminal procedure 

rule addressing the manner of production, and under the court’s inherent authority under 

F.R.C.P. Rule 16(d), the government was the party “better able to bear the burden of organizing 

these records for over twenty defendants in a manner useful to all.”  Id.  In United States v. 

Salyer, 2010 WL 3036444 (E.D. Cal. Aug. 2, 2010), the magistrate judge ordered the 

government to identify Rule 16, Brady, and Giglio materials to the defense as a “matter of case 

management and fairness.” Id. at *2.  Salyer involved disclosure of a huge amount of discovery 

materials to “a singular, individual defendant . . . detained in jail pending trial, and . . . 

represented by a relatively small defense team” without assistance from a corporate defendant. 

Id. at *7. Granted, the instant case is not one that included voluminous discovery, but similarly 

Mr. Stirling is indigent and was given court appointed counsel pursuant to the Criminal Justice 

Act.  It is expensive to hire a forensic expert.  Generally, a drug case is not one in which a 

forensic expert would be needed unlike a pornography or white collar case.  After consulting 

with a forensic computer expert, he advised that it would not be possible to retrieve the Skype 

communications in question without the aid of a forensic analyst.
1
 Had counsel been given some 

                                                           
1
 Counsel would request the opportunity to hire an expert in order to supplement the Motion for New Trial with an 
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inclination that there were chats on the hard drive to be discovered by an expert, she would have 

filed a motion for fees with the court.   

In the instant case, the defense was given a disc.  That disc was opened and each folder 

was searched.  There was no folder where Skype communications were located.  The only way to 

obtain these communications was by hiring a forensic expert.
2
  At trial, the government had a 

forensic expert who testified that he had downloaded a program which made the Skype chats 

recoverable.  Although the government correctly states that he advised counsel “if the Defendant 

took the stand and testified falsely, evidence on the computer could be used by the Government 

in the rebuttal case,” counsel assumed it had to do with a photograph of the defendant with large 

amounts of cash money located on the computer which is commonly known to be the type of 

evidence introduced by the government in a drug case.  Unlike the case of United States v. 

Perraud, where the government provided counsel for the defendant with a means by which to 

view the hard drives without incurring any expense, the government here did not tell defense 

counsel to hire a forensic expert nor did the government provide the defendant with the 

transcripts to the chats before the trial began.  2010 WL 228013, *5 (S.D.Fla. 2010). This Court 

should question why the government waited until the morning of their expert’s testimony to turn 

over the communications.   

Each case cited by the government is distinguishable because the evidence was not 

plainly made available in a format which counsel could find.  Production of something in a 

manner which is unintelligible is really not production.  This situation would be analogous to the 

government granting access to documents located in a warehouse but not advising the defense 

that there is a secret basement where the defendant’s statements are located.  For these reasons,  

                                                                                                                                                                                           
affidavit from a computer forensic expert.   
2
 Counsel maintains that if she should have hired a forensic expert to discover the Skype chats, then she was 

ineffective in her representation.   
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the government did not satisfy their obligation under Rule 16(a)(1)(B).  Mr. Stirling was 

absolutely prejudiced by the failure to discover these chats.  By waiting until their rebuttal, the 

government precluded Mr. Stirling from having the opportunity to explain, either through his 

testimony or other witnesses, what the chats meant.  The chats contradicted Mr. Stirling’s 

testimony and undoubtedly led to the jury’s determination of guilt.  The interests of justice 

require that a new trial be granted and it is soundly within this Court’s discretion to order a new 

trial.  See F.R.C.P. 33(a).  Consequently, the defendant, John Philip Stirling, respectfully 

requests this Court to grant this Motion and order a new trial.   

  

Respectfully submitted, 

Law Offices of Sabrina D. Puglisi 

40 NW 3
rd

 Street, PH1 

Miami, Florida 33128 

Tel. 305-403-8063 

Fax. 305-379-6668 

Sabrina@puglisilawfirm.com 

 

 

 

By: /s/ Sabrina Vora-Puglisi   

 Sabrina Vora-Puglisi 

Florida Bar No: 0324360 

 

 

CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that on May 30, 2012, I electronically filed the foregoing 

document with the Clerk of the Court using CM/ECF. 

 

       /s/ Sabrina Vora-Puglisi________________ 

       Sabrina Vora-Puglisi, esq. 
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