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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION

UNITED STATES EQUAL EMPLOYMENT
OPPORTUNITY COMMISSION, et. al.,

Plaintiffs, CASE NO. 8:12-CV-01325-T-33MAP

v.

SUNTRUST BANK, et. al.,

Defendants,

_____________________________________________/

DEFENDANT SUNTRUST BANK’S RESPONSE IN OPPOSITION TO PLAINTIFF
EEOC’S MOTION FOR AN ADVERSE INFERENCE JURY INSTRUCTION BASED

ON DEFENDANT’S BAD FAITH DESTRUCTION OF VIDEO SURVEILLANCE
EVIDENCE

In response to Plaintiff EEOC’s Motion for an Adverse Inference Jury instruction

based on Defendant’s Bad Faith Destruction of Video Surveillance Evidence (“Motion for

Jury Instruction”), SunTrust vigorously asserts that EEOC has wrongfully (1) accused

SunTrust of intentionally destroying video surveillance evidence; (2) claimed that SunTrust

used such evidence to its advantage for its own legal defense and then consciously decided it

was not relevant; and (3) assumed that the video surveillance would have shown relevant

information. The below set of facts (set forth in an order that corresponds to the order of

EEOC’s baseless assertions) clearly establishes that EEOC’s assertions are wrong and that

EEOC has misled this Court and wasted this Court’s time when this issue has already been

decided by Judge Pizzo in SunTrust’s favor [D.E. 97].
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I. Response to Statement of Facts in Support of Sanctions

A. Response to SunTrust Has a Video Surveillance System that Records
Activity at its Gulf Gate Branch

SunTrust concedes that it has video survellience inside its branches and that Cynthia Rodgers

had access to such videos and watched certain video surveillance pertaining to a claim

Paradis made for unpaid wages. Rodgers is a critical component as to why EEOC’s Motion

for Jury Instruction must fail and why Judge Pizzo previously entered an order denying

EEOC’s Motion to Compel SunTrust to produce attorney-client privileged litigation hold

letters. Id. Specifically, Rodgers was named on EEOC’s Initial Disclosures [see Exhibit A

attached hereto] yet EEOC never even sought to depose Rodgers. Furthermore, when EEOC

asked for any videos, SunTrust honestly responded that the videos no longer exist. See

Exhibit 13 to EEOC’s Motion for Jury Instruction [D.E. 141-13]. EEOC never conducted

any follow-up discovery regarding SunTrust’s response. It never sought to depose Rodgers

to learn what she observed from watching the video; it never sought discovery of any video

surveillance to gain an understanding of where the videos are located and the quality of

same; it never sought to depose anyone from SunTrust’s security department who could

opine on SunTrust’s video surveillance.

Instead, EEOC waited a few days after discovery in this case closed to file a Motion

to Compel SunTrust to produce its attorney-client privileged litigation hold letters on the

basis that SunTrust intentionally destroyed video surveillance. D.E. 83. Judge Pizzo denied

EEOC’s Motion, reasoning that there was no evidence that the video surveillance would have

shown relevant information and therefore SunTrust was under no obligation to preserve the

video. D.E. 97. Had EEOC deposed Rodgers or conducted any discovery regarding the
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specific nature of video surveillance, it might have earlier understood this. EEOC, if it

disagreed with Judge Pizzo’s Order, should have served and filed objections to the Order

within 14 days after being served with a copy. Fed. R. Civ. P. 72(a). However, EEOC chose

not to timely file any objections. As such, EEOC’s Motion for Jury Instruction is nothing

more than an attempt to circumvent Judge Pizzo’s Order and the Federal Rules of Civil

Procedure requiring a timely objection to modify any part of the Order.

SunTrust also concedes that its policies provide for the automatic destruction of

surveillance images every 90 days (hereinafter referred to as “Automatic Document

Retention Policy”). However, SunTrust’s policy regarding the retention of video

surveillance for a two year period in response to threatened litigation is irrelevant because at

the time SunTrust was actually faced with threatened litigation (which is the time that

triggers SunTrust’s responsibility to preserve all relevant documents and evidence), any

video surveillance had already been destroyed pursuant to SunTrust’s Automatic Document

Retention Policy. Specifically (and as further discussed in Section C below), SunTrust was

not under an obligation to preserve the video surveillance that Rodgers observed because

SunTrust was not faced with threatened litigation concerning Paradis until she filed her

charge in September 2010.

B. Response to Several Women Complained to SunTrust About Sexual
Harassment

EEOC’s entire factual assertions in this paragraph assume that certain individuals

reported Mr. Sisson for sexual harassment and that Mr. Sisson did in fact sexually harass

certain female employees. Although SunTrust did not dispute such facts for purposes of its
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Motion for Summary Judgment1, SunTrust intends on proving at trial that Caldwell did not

complain to Kevin Osborne, Linda Schubert never complained to Shelley Jones, and that

Rojas’ and the anonymous caller’s (Vescio) allegations could not be substantiated and that,

regarding Vescio’s allegations, they were also not credible. SunTrust adamantly denies that

Mr. Sisson engaged in the behavior that EEOC asserts he did in fact do in Section I (B).

C. Response to Additional Complaints Put SunTrust on Notice of Potential
Litigation as of July 6, 2010

Immediately after Paradis was terminated for accepting an altered check in excess of

$300,000, she for the first time on July 6, 2010 complained to human resources (Shelley

Jones) that Mr. Sisson was allegedly sexually harassing her and that she had worked unpaid

overtime. SunTrust admits that Paradis advised Jones on July 6, 2010 that she had contacted

an attorney. However, simply because a terminated employee alleges that she has hired an

attorney is not enough to trigger an employer’s responsibility to preserve evidence.

On July 14, 2013, Jones noted in her interview notes with Paradis that Paradis told

Jones to pick any week on the security cameras and Jones would see that Paradis never left

the branch. See Exhibit B (SUNTRUST.EEOC 581) attached hereto. Of significant

importance is that Paradis never suggested to Jones that the security cameras would have

captured any of Mr. Sisson’s alleged harassment. In fact, Paradis’ recommendation to check

the cameras to verify her overtime claim suggests that Paradis did not believe that the

cameras captured Mr. Sisson’s alleged behavior. This implication is further buttressed by the

1 As such, EEOC’s reference to SunTrust’s SOF in its Motion for Summary Judgment is improper and any
factual assertion supported by such a reference should be ignored by this Court.
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fact that Paradis is a former lawyer who understands the value of evidence. See Paradis

Depo. Tr., p. 26 (16-18); 31 (8-13) attached hereto as Exhibit C.

Moreover, Paradis’ allegations of sexual harassment get worse every time she tells

her story. Accordingly, it is critical to understand exactly what Jones was investigating in

July and August 2010 concerning Paradis’ allegations. Attached hereto as Exhibit D

(SUNTRUST.EEOC 573-581) are Jones’ notes from Paradis’ first report of sexual

harassment to her. Paradis never informed Jones that Mr. Sisson grabbed her buttocks,

fondled her, massaged her shoulders, tried to kiss her, leered at her, or any of the other

dramatic purported facts in EEOC’s Motion for Jury Instruction. Id. Rather, Paradis

mentioned a few off color remarks and that Mr. Sisson had touched her upper arm while she

was sitting at her desk and said “you’ve gained weight.” Id. Because EEOC never

conducted any follow-up discovery on SunTrust’s video surveillance, there is no record

evidence of whether a camera is aimed at Paradis’ desk.

On August 23, 2010 (not August 13 as EEOC suggests, which is the date of the letter

from FCHR to SunTrust), SunTrust received its first charge of discrimination concerning

accusations against Mr. Sisson. See Exhibit 6 [D.E. 141-6] to EEOC’s Motion for Jury

Instruction. The Charge was filed by Heather Caldwell—a former employee who worked at

Gulf Gate and who resigned before September 2009 (about a year earlier). Id. On August 24,

2013, SunTrust sent a litigation hold letter to all known record custodians concerning

Heather Caldwell’s allegations. See SunTrust’s Privilege Log (Bates No. 2343-2344)

attached hereto as Exhibit E. Notably, there was no video surveillance evidence to preserve

concerning Heather Caldwell’s allegations because Caldwell resigned a year prior to
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SunTrust’s receipt of the charge and the surveillance video is taped over every 90 days. See

D.E. 83-5.

SunTrust received Paradis’ charge of discrimination sometime after September 9,

2009 (the letter dated from EEOC to SunTrust enclosing copy of the charge) and sent a

litigation hold letter to known record custodians on September 21, 2010. See Exhibit E, Bates

No. 356-357. As of September 21, 2010, it is undisputed that SunTrust was under a legal

duty to preserve relevant documents and evidence concerning Paradis’ claims. At this time,

and as EEOC correctly points out (see footnote 8 in its Motion for Jury Instruction), there

would have only been two weeks of video footage of Paradis at the Gulf Gate Branch.

Unfortunately, this two week period was completely taped over two weeks after September

21, 2010 pursuant to SunTrust’s Document Retention Policy. SunTrust did not intentionally

destroy this evidence. This evidence did not “mysteriously disappear.” In other words, there

was no bad faith—a requirement EEOC correctly notes is mandated by the Eleventh Circuit

before an adverse inference jury instruction can be given.

D. Response to Consistent with SunTrust Policy, SunTrust Realized the
Crucial Nature of Video Surveillance

SunTrust concedes that in July and August 2010 Rodgers observed video surveillance

of Paradis between late April and July 6, 2010 (the day Paradis was terminated), but the

record evidence noted by EEOC establishes that it was only in connection with Paradis’

overtime claim. As discussed above, Jones had no reason to believe that the video
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surveillance would show any evidence of Mr. Sisson’s alleged conduct toward Paradis and

this lack of belief was based on Paradis’ own assertions.2

Because EEOC never deposed Rodgers, there is no record evidence of what Rodgers

observed except her findings in an email related to Paradis’ overtime claim, which she

documented at the time the video was still in existence. There is no record evidence of an

improper motive on the part of Rodgers (a female security officer) such that if she saw any

inappropriate behavior on the video she would have not told Jones about it.

Jones testified in her deposition that she did not believe she requested that the video

surveillance be preserved because the videos did not support Paradis’ claims and therefore

there was no reason to maintain the videos. See D.E. 83-8, Tr. p. 204 (3-14). EEOC’s

counsel led her to admit that if there is an allegation of touching and the video showed that

the touching did not occur, then one would want to maintain the video to dispute the

allegation. Id. at p. 204 (24-25) – p. 205 (1-7). This logic, however, does not apply to

Paradis because at the time the video still existed, Paradis’ allegations of harassment were

minimal and the only incident of a “touching” was at her desk and it was on her forearm. See

supra. There is no record evidence that the cameras are aimed at a financial service

representatives’ desk; indeed, EEOC correctly points out that SunTrust argued in response to

EEOC’s earlier motion on this same topic that its security cameras in 2010 were generally

aimed at the teller line and the front door—to keep track of the money. Even if there was

2 Additionally, EEOC’s assertion that Jones should have asked Rodgers to observe any evidence of Sisson
sexually harassing Lynch also mischaracterizes the record evidence. At the time Paradis was terminated, Jones
had previously interviewed Jena Lynch in connection with Vescio’s anonymous complaint to the Alert Line in
September 2009. While Lynch did report one or two arguably off-color remarks, she denied having any issues
with Mr. Sisson and even stated that he was a good manager. See Jones’ interview notes attached hereto as
Exhibit F.
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reason to believe that the cameras were aimed at Paradis’ desk, there is no evidence of the

quality of the videos such that one could tell if Mr. Sisson touched Paradis’ forearm. In fact,

the only surveillance footage that exists to-date of the Gulf Gate Branch is a screenshot of a

camera view aimed at the front door where a man and woman are hugging. See Exhibit G

(SUNTRUST.EEOC 184) attached hereto. SunTrust believed that the woman in the picture

hugging the man was Paradis but apparently the picture was such poor quality that Paradis

herself denied that it was her. See Paradis’ Response to SunTrust’s Request for Admission

attached hereto as Exhibit H. Accordingly, EEOC’s logic that if the video did not show

Sisson touching Paradis’ forearm, the video should be preserved to rebut Paradis’ allegation

does not apply to her allegations.

On this same note, assuming there was video surveillance of Paradis and Mr. Sisson

for everyone to view today, and consistent with Paradis’ assertions noted above the video did

not capture any of the alleged harassment, EEOC would be the first to argue that simply

because it did not occur in view of the video does not mean it did not happen “off-camera.”

Accordingly, the absence of the video surveillance does not necessarily equate to relevant

evidence being destroyed or taped over. This is especially true since Paradis was alleging

sexual harassment and overtime violations and asked Jones to look at video surveillance only

to substantiate her overtime violations. See supra.

E. Response to EEOC Requested Video Surveillance Footage in Discovery,
but SunTrust Intentionally Destroyed It

Admittedly (and as explained above), by the time SunTrust received Paradis’ charge

of discrimination, two weeks of video existed at the Gulf Gate Branch. By the time EEOC

asked for records relevant to Paradis charge (November 10, 2010—see D.E. 141-10), the two
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week video no longer existed in accord with SunTrust’s Document Retention Policy.

SunTrust did not “fail” to include the video in its initial disclosures when the instant

litigation commenced—rather, it intentionally did not include the video as evidence it “may

use to support its claims or defenses” (see Fed.R.Civ.P. 26(a)(1)(A)(ii)) because the two

week video did not exist. After SunTrust properly put EEOC on notice that surveillance

video no longer exists in response to a discovery request, EEOC conducted no follow-up

discovery on what the videos actually showed in the Gulf Gate Branch. Instead, it waited

until August 8, 2013, three days after the discovery period ended, to file a motion with this

Court compelling SunTrust to disclose its attorney-client privileged litigation hold letters

based on EEOC’s belief that SunTrust destroyed the video in bad faith. As discussed above,

Judge Pizzo disagreed.

Contrary to EEOC’s assertions, SunTrust did not prevent the video surveillance from

being destroyed because it was no longer useful to SunTrust. In fact, even though EEOC

would obviously argue to the contrary, if the video existed today, SunTrust could certainly

argue to the jury (especially since Paradis’ allegations have gotten progressively worse such

that she is now alleging Mr. Sisson grabbed her rear end, caressed her leg, rubbed her thigh,

etc.,3) that because the video did not show any physical contact between Paradis and Mr.

Sisson, the jury should assume that Mr. Sisson never inappropriately touched Paradis.

3 Paradis just recently added another incident to her “list,”—Mr. Sisson allegedly grabbed her shoulders near the
entrance to the branch on June 2, 2010—in response to SunTrust’s Motion for Summary Judgment and to
desperately support EEOC’s Motion for Jury Instruction. EEOC’s attempt is desperate because not only did
this incident allegedly occur outside the two week period of video surveillance that did exist at the time
SunTrust’s duty to preserve relevant evidence was triggered, Jones had no knowledge of this incident at the
time the video surveillance did exist that would have potentially captured Paradis’ and Mr. Sisson’s
interactions. The word “potentially” is emphasized because, again, EEOC conducted no discovery on the
quality of the videos in 2010.
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However, since Paradis alleges that the touching occurred in areas that were likely “off-

camera,” SunTrust’s argument would likely not be compelling (making it that more

convincing that the video surveillance hardly contained relevant information).

Accordingly, SunTrust did not intentionally destroy any video surveillance or allow

relevant evidence to be destroyed in this case.4

F. Response to The Destroyed Video Evidence was Plainly Central to this
Action

Here again, EEOC has not met its burden of factually establishing that the video was

central to this action and erroneously argues that SunTrust allowed evidence to be destroyed

based on its determination that the video was not relevant. Paradis, a lawyer, clearly did not

believe that the video surveillance would substantiate her claims that Mr. Sisson made some

off-color remarks to her and touched her forearm at her desk; if she did, she would have

instructed Jones to look for this evidence on the videos when she did suggest to Jones to

watch the videos to substantiate her claim that she never left the branch for lunch in

connection with her overtime claim. In fact, since four years later she is now suddenly

remembering an incident on June 2, 2010 that occurred near the entrance of the branch,

Paradis should have instructed Jones in July 2010 to watch the video on June 2, 2010.

Paradis should have told Jones that she believed Sisson sexually harassed her around the

4 In response to footnote 9 in EEOC’s Motion for Jury Instruction, SunTrust concedes that the video
surveillance footage was used for an investigation into Paradis’ overtime claim and that such video, according
to the face of the Security Retention Policy (see D.E. 83-5), suggests that the video observed by Rodgers should
have been retained for two years. However, EEOC never conducted any follow-up discovery on the
applicability of this policy to the video Rodgers observed or even why the video was not at least retained in
connection with Paradis’ claim for overtime. Nevertheless, the issues of whether SunTrust properly followed
its policy in connection with Paradis’ claim for overtime, whether SunTrust had a duty to preserve that video at
the relevant time, how Rodgers’ emails (sent at the time the videos still existed which bolsters the credibility of
her emails) documenting her observations may have affected SunTrust’s duty to preserve the video, etc., are
issues outside of the instant litigation since Paradis’ claim for unpaid overtime wages has absolutely no bearing
on this case.
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teller line—certainly this allegation may have prompted Jones to even review the tapes on

her own without any suggestion from Paradis. However, we will never know because

Paradis had not yet come up with this example of harassment when she reported her

allegations to Jones in July 2010.

EEOC’s attempt to mischaracterize the record evidence regarding Lynch’s allegations

is equally weak. In September 2009, Jones interviewed Lynch in connection with Vescio’s

Alert Line Complaint that Vescio had made right after she was placed on probation. Jones’

interview notes of Lynch are attached hereto as Exhibit F. Notably absent from Lynch’s

allegations are any of EEOC’s factual assertions on page 11 of its Motion for Jury Instruction

regarding Mr. Sisson standing too close, making frequent sexual comments, and staring at

her in a sexual way. Id. Lynch shared one comment Mr. Sisson allegedly made to her four

months prior that Lynch thought was “weird,” but told Jones that she thought Mr. Sisson

interacted “pretty good” with the team and that she had not witnessed any inappropriate

behavior. Id. The standing too close and frequent sexual comment allegations did not come

until after Lynch filed a charge. See EEOC’s string of citations on page 11 of its Motion for

Jury Instructions to Lynch’s deposition testimony and affidavit created in connection with

EEOC’s Response to SunTrust’s Motion for Summary Judgment. In fact, her allegations

have gotten progressively worse since her deposition testimony where she admitted that Mr.

Sisson never stared at her in a sexual way. See SunTrust’s Reply to EEOC’s Response to

SunTrust’s Motion for Summary Judgment [D.E. 150, p. 9, fn.5]. Accordingly, there was no

reason for Jones to ask security to view the cameras aimed at the teller line.
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Finally, EEOC cannot credibly argue that the video surveillance would have captured

the incidents in question and resolved the “he said she said” conundrum. As explained

above, all but two weeks of video surveillance were taped over by the time SunTrust had an

obligation to preserve any relevant evidence in this case. EEOC has failed to identify one

incident that might have been captured by the videos that Jones was even remotely made

aware of even when three months of video existed at the time of Paradis’ termination. This,

coupled with Paradis’ implicit suggestion that the videos were not relevant to her claims of

sexual harassment, strongly suggest that the video surveillance would not have shown any

relevant evidence.

G. Response to Notwithstanding SunTrust’s Unilateral Decision to Destroy
the Evidence, SunTrust Isolated, Printed, and Preserved a Still-Shot
Photograph for Use

Once again, EEOC misleads this Court to believe that SunTrust made a unilateral

decision to intentionally destroy evidence. EEOC suggests that, because SunTrust produced

a copy of a screenshot of video surveillance during the course of discovery, perhaps this fact

bolsters EEOC’s argument. This is nonsensical. SunTrust should not be punished for

producing a document it had in its possession during the course of discovery—SunTrust was

handing over documents in response to written discovery requests and this document was

responsive to such requests.5

5 April 30, 2013 (the day of the image in the screenshot) was the same day that Mr. Richard
Fey had entered the branch—Mr. Fey is the customer for whom Paradis processed an altered
check in excess of $300,000. The image was preserved in connection with Paradis’
termination.
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II. Response to Legal Analysis

SunTrust agrees with EEOC’s description of the applicable case law in the Eleventh

Circuit requiring a party to establish bad faith before an adverse inference jury instruction

will be given to the jury. In addition to bad faith, EEOC must show first, that the missing

evidence existed at one time; second, that the alleged spoliator had a duty to preserve the

evidence; and third, that the evidence was crucial to the movant being able to prove its prima

facie case or defense. Bashir v. Amtrak, 119 F.3d 929, 931 (11th Cir. 1997). Additionally,

EEOC must show that SunTrust engaged in bad faith. Essent Healthcare, 736 F. Supp. 2d

1317 (S.D. Fla. 2010). EEOC tried to establish all of the above when it moved to compel

SunTrust’s attorney-client privileged litigation hold letters, but it failed. See Judge Pizzo’s

Order, D.E. 97. EEOC in its Motion for Jury Instruction (which is basically an untimely

appeal of Judge Pizzo’s Order) again fails to establish that SunTrust had a duty to preserve

the video, that the video was crucial to EEOC’s case, or that SunTrust destroyed the video in

bad faith.

A. Response to SunTrust had a Legal Obligation to Preserve the Video

As explained above, SunTrust’s duty to preserve evidence of Paradis’ claims was not

triggered until it received Paradis’ charge. Graff v. Baja Marine Corp., 310 Fed. Appx. 298,

301 (11th Cir. 2009) (“Spoliation is the destruction or significant alteration of evidence, or

the failure to preserve property for another's use as evidence in pending or reasonably

foreseeable litigation). SunTrust did not have a legal obligation to preserve the two weeks of

video surveillance by the time SunTrust received a charge of discrimination (or anytime

following Paradis’ termination) since Paradis implied at the time of her termination that the
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video surveillance was irrelevant to her sexual harassment claims (pointing only to relevance

to her FLSA claim).

SunTrust’s duty to preserve the video becomes obsolete when looking at Paradis’

charge and her subsequent description of the events therein. In that regard, Paradis included

a different example of Mr. Sisson touching her than the one she shared with Jones at the time

of her termination. For the first time, Paradis alleges that Mr. Sisson grabbed her “buttocks.”

See D.E. 141-9. Even if SunTrust captured and preserved the video surveillance after it

received Paradis’ charge, the video surveillance would not have shown the incident Paradis

put SunTrust on notice of when she filed her charge even if Paradis’ allegation is accepted as

true. This is so because Paradis testified in her deposition that this incident occurred in May.

See pertinent page from Paradis’ deposition transcript attached hereto as Exhibit I, Tr. p. 315

(4-5). Accordingly, even in September 2010, there was no reason to believe that the two

week video surveillance would have relevant information.6 Absent relevant information,

there is no duty to preserve the evidence.

B. Response to The Video was Clearly and Critically Material to the Sexual
Harassment Allegations

6 Because EEOC failed to conduct any discovery as to what Rodgers observed, the quality of the video, or what
the cameras were aimed at in the branch, there is also no record evidence to suggest that the videos captured any
of the events described by Paradis, Lynch, Vescio, or Caldwell regardless of when SunTrust’s duty to preserve
relevant evidence was triggered. Nonetheless, SunTrust vigorously disputes that it was under a duty to preserve
evidence in November 2009 when it made the decision to terminate Vescio. At the time, Vescio had
participated in a sexual harassment investigation just two months prior to the final decision to terminate her
employment and therefore Jones sought in-house counsel’s legal advice regarding the termination. The
conscientious steps taken by Jones do not equate to a legal duty to preserve relevant evidence. Additionally, by
the time Caldwell filed her charge in August 2010, any video surveillance of her was destroyed almost nine
months before pursuant to the Document Retention Policy. Thus, SunTrust had no duty to preserve any video
surveillance in August 2010. Rather, as explained supra, SunTrust’s duty to preserve relevant evidence
regarding Paradis (and therefore any potential video surveillance) was triggered when Paradis filed her charge
in September 2010.
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As explained herein, the videos would not have likely captured any of the instances

alleged by the parties and therefore EEOC has failed to show that the two week video

surveillance, or any time period for that matter, is material or “crucial” to EEOC’s claim for

an adverse jury inference. Amtrak, 119 F.3d at 931. Indeed, EEOC makes it sound like

SunTrust hired Steven Spielberg to set up its video cameras when it alleges that the videos

would have captured Mr. Sisson (i) staring or leering at female employees or (ii) only

approaching attractive female clients as opposed to unattractive female clients and the

reactions of female employees in response to this alleged conduct. The only record evidence

reflecting the quality and place of video cameras (since EEOC chose not to conduct any

follow-up discovery on this issue) is the screenshot (Exhibit G), Paradis could not confirm

that she was in the picture. Simply put, EEOC’s argument is based on mere speculation

because it never sought any discovery on the place or quality of the videos or what Rodgers

observed in the videos. Accordingly EEOC’s argument that the video would have shown any

of the acts purported by Plaintiffs, even if true, is simply not supported by the evidence.

Additionally, the fact that SunTrust examined video in connection with Paradis’

allegation and specific instruction to observe same in connection with her unpaid overtime

claim has no relevancy to the instant action. EEOC misleads this Court to believe that

SunTrust accessed the video to examine Paradis’ allegations of sexual harassment and then

unilaterally destroyed the evidence—this is far from what the record evidence establishes.

Indeed, in addition to Jones’ notes when discussing the issue with Paradis (see Exhibit D),

the communications between Rodgers and Jones (D.E. 83-4) and even Jones’ letter to Paradis
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(D.E. 83-1) establish that the investigation into video surveillance was only done in

connection with Paradis’ claim for overtime compensation.

EEOC’s argument that the video could have provided a serious boost to SunTrust’s

legal defense if the video did not show any improper conduct undermines EEOC’s notion

that SunTrust destroyed the evidence in bad faith. Additionally, as noted above, if the video

had not shown any improper conduct, EEOC would be the first to argue that the video is

irrelevant. Finally, video surveillance is not the only way to capture what happened in this

case. There were several other female employees besides Plaintiffs working in the Gulf Gate

Branch during the relevant time and they have denied that Mr. Sisson engaged in

inappropriate behavior. Indeed, many of these individuals were named by Paradis

specifically as an eye witness. See Paradis’ narrative attached hereto as Exhibit J.

C. Response to SunTrust Destroyed the Video While it Was on Notice of its
Duty to Preserve the Video Footage

EEOC fails to establish how video surveillance in August 2010 would have captured

anything having to do with Angela Rojas, the one incident described by Linda Schubert (that

occurred while she was sitting in her vehicle and Schubert admitted that she was not

offended by Mr. Sisson’s kiss on her check), and Vescio and Caldwell’s allegations.

Accordingly, Wiginton has no bearing on this matter.

D. Response to The Destruction of Centrally Relevant Video Surveillance
Significantly Benefits SunTrust and Evidences Bad Faith

SunTrust’ arguments concerning lack of bad faith herein need not be repeated. None

of the cases cited by EEOC suggests that SunTrust operated in bad faith when two weeks of

video surveillance, that Paradis herself inferred did not capture any of her allegations, was
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taped over pursuant to SunTrust’s Document Retention Policy. In fact, Bashir supports a

finding in SunTrust’s favor, especially since EEOC never deposed the one witness who could

testify about what the video captured—Rodgers. 119 F.3d at 932-933. Unlike the Woodard

case cited to by EEOC, Rodgers left SunTrust’s employment a couple of years ago and

therefore she is certainly an unbiased witness whose deposition should have been taken

before EEOC even attempted to seek sanctions against SunTrust. EEOC never asked for

copies of any current video surveillance or videos that may exist from 2010 in other branches

for the purpose of gaging the quality of the videos. EEOC never deposed anyone from

security who could testify about the quality of the videos. EEOC’s conduct is further

disappointing since it grossly errs in asserting to this Court that SunTrust used the video for

its own purpose during this case and then intentionally destroyed it.

E. Response to An Adverse Inference Jury Instruction is the Appropriate
Sanction

Given that EEOC failed to establish that SunTrust even inadvertently destroyed

relevant evidence, much less in bad faith, sanctions are not warranted.

F. Response to the Alternative Relief Requested

Allowing EEOC or SunTrust to discuss the existence of video surveillance will be a

waste of time and will confuse the jury. Accordingly, and for the reasons set forth in

SunTrust’s Motion in Limine, the parties should be excluded from referring to such evidence.

III. Conclusion

For the foregoing reasons, EEOC’s Motion for Jury Instruction should be denied and

SunTrust should be awarded its attorneys’ fees for having to respond to the instant motion
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since EEOC has misled this Court and caused SunTrust to spend additional attorneys’ fees on

an issue that has already been decided by Judge Pizzo.

Dated this 20th day of December, 2013.

By: /s Vanessa Hodgerson
Robert G. Riegel, Jr.
Trial Counsel
Florida Bar No. 325759
robert.riegel@fowlerwhite.com
Vanessa S. Hodgerson
Florida Bar No. 0059006
vanessa.hodgerson@fowlerwhite.com

Fowler White Boggs P.A.
50 N. Laura St., Suite 2800
Jacksonville, FL 32202
Telephone: (904) 446-2645
Facsimile: (904) 562-1750

Attorneys for Defendants
(904) 446-2644 (telephone)
(904) 562-1758 (facsimile)

Attorneys for Defendant SunTrust Bank

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing has been electronically filed with the

Clerk of the Court on this 20th day of December, 2013, by using the CM/ECF system which

will send a notice of electronic filing to:

Kimberly McCoy-Cruz, Supervisory Trial Attorney
Kristen Foslid, Senior Trial Attorney
FL Bar No. 0688681
EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION
100 SE 2nd St., Suite 1500
Miami, FL 33131
T: 305/808-1803
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F: 305/808-1835
kristen.foslid@eeoc.gov
Attorney for Plaintiff

Helena P. Downyok, Esq.
FL Bar No. 0043185
Petaja J. ("P.J.") Downyok, Esq.
FL Bar No. 0015984
DOWNYOK LAW FIRM
1990 Main Street, Suite 750
Sarasota, FL 34236
T: 941-363-1477
F: 941-866-2664
hdownyok@downyok.com
Attorney for Charging Parties Marcia Vescio

Christine R. Sensenig, Esq.
FL Bar No. 0074276
SENSENIG LAW FIRM
2033 Main Street, Suite 406
Sarasota, FL 34237
T: 941-953-2828
F: 941-953-2044
csensenig@senseniglawfirm.com
Attorney for Plaintiff Intervenor Delia Timaru-Paradis

/s Vanessa Hodgerson
Attorney
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