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IN THE UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 

TELEDYNE INSTRUMENTS, INC., 

 

   Plaintiff, 

 

v. 

 

JAMES L. CAIRNS, ABYSSAL SYSTEMS, 

INC., KATHRYN F. KRAUSE, and THE 

STILLWATER TRUST, 

 

   Defendants. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Case No.: 6:12-cv-00854-JA-TBS 

 

 

 

DEFENDANTS’ MOTION TO COMPEL ENTRY ON PLAINTIFF’S PRIVILEGE LOG 

OF CERTAIN DOCUMENTS PREDATING THE FILING OF THE LAWSUIT  

In accordance with Fed. R. Civ. P. 37 and Local Rule 3.04, Defendants respectfully move 

the Court for an order compelling Plaintiff, Teledyne Instruments, Inc., to produce a privilege log 

that identifies withheld documents dated from March 13, 2012 up to the date the complaint was 

filed in this case, June 6, 2012.  Plaintiff refuses to log such pre-filing documents despite 

Defendants’ repeated requests to do so. 

I. BACKGROUND 

This lawsuit arises from restrictive agreements between Dr. James L. Cairns and a 

company he co-founded in 1988, Ocean Design, Inc. (“ODI”).
1
  See Docs. 77-1, 77-2, 77-3.  

Plaintiff, which acquired ODI, alleges that Dr. Cairns breached his agreements with ODI because 

he improperly used confidential information and trade secrets belonging to Plaintiff by inventing 

new technology during a two-year non-competition period and filing patent applications relating 

to these inventions.  Dr. Cairns disputes the allegations and counters that these are new 

                                                 
1
 Teledyne Instruments, Inc. alleges that it is a successor to the rights in the agreements.  Doc. 77 

at ¶¶ 8, 14. 
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inventions he was entitled to make under the agreements, and that in any event Plaintiff had been 

fully advised and had approved of his activities. 

Included in the confidential information that Plaintiff contends was misused is a box of 

obsolete connector parts that Dr. Cairns requested for his historical collection.  Dr. Cairns’ 

request spawned an internal investigation by Plaintiff commencing on March 13, 2012.  On that 

day, a former employee of the Plaintiff, at the direct request of his supervisor, brought to another 

employee of Plaintiff the box of connector parts for Dr. Cairns so that they could then be 

delivered to him.  The box was seized by Plaintiff’s management, and an investigation ensued, 

culminating in the unjustified firing and reprimanding of employees and the filing of the instant 

suit against Defendants on June 6, 2012.  See Doc. 77.  Defendants have challenged whether the 

Plaintiff undertook a reasonable investigation concerning the facts underlying this case.  See 

Exh. A.  In any event, Defendants have no way of ascertaining whether Plaintiff can make a 

prima facie showing as to withheld documents that Plaintiff refuses to log.  

Plaintiff refuses to enter on its privilege log documents being withheld on the basis of 

privilege that are dated from March 13, 2012 through June 6, 2012.  The excuse offered by 

Plaintiff is that, because so many documents were created, it would be burdensome to be 

required to log all of them.  Documents relating to the events occurring during the months 

immediately prior to the filing of the Complaint, however, are highly relevant, and if they are 

being withheld based upon privilege, the Court should at a minimum require Plaintiff to identify 

what is being withheld by providing a privilege log. 

II. PLAINTIFF’S FAILURE TO LOG PRIVILEGED PRE-FILING DOCUMENTS 

DATED FROM MARCH 13, 2012 THROUGH JUNE 6, 2012 IS IMPROPER 

UNDER THE FEDERAL RULES 

Federal Rule 26(b)(5)(A) states that 
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[w]hen a party withholds information otherwise discoverable by 

claiming that the information is privileged or subject to protection 

as trial-preparation material, the party must: (i) expressly make the 

claim; and (ii) describe the nature of the documents, 

communications, or tangible things not produced or disclosed—

and do so in a manner that, without revealing information itself 

privileged or protected, will enable other parties to assess the 

claim. 

 

While Plaintiff has provided a privilege log, it has informed Defendants that it has no intention 

of logging otherwise discoverable documents dated after March 12, 2012.  See Exh. B (“As 

noted in [Plaintiff’s discovery responses], the privilege log runs through March 12, 2012.”).  

Plaintiff has admitted that it is claiming privilege on the documents from this March 13 through 

June 6, 2012 timeframe but contends that logging them would be too burdensome:  “Plaintiff 

also objects to the logging of attorney work product and/or attorney-client privileged documents 

created since March 2012, when the issues regarding Dr. Cairns seeking access to certain 

connector parts in the possession of Teledyne arose, on the basis that such logging is unduly 

onerous and burdensome and not reasonably calculated to lead to the discovery of admissible 

evidence.”  E.g., Exh. C at pp. 5, 7-8, 10.
2
  At minimum, Plaintiff’s claim of privilege for 

documents originating in this timeframe requires that Plaintiff appropriately log such documents 

as prescribed by Rule 25 rather than merely stating that logging such documents would be too 

bothersome.  If Plaintiff wishes to continue to refuse to log these documents, it should be deemed 

to have waived privilege to them altogether, and should be ordered to produce them forthwith:  

“[W]hen a party does intend to withhold information, otherwise discoverable, by claiming a 

privilege, such as work product, the party asserting the privilege must comply with Federal Rule 

of Civil Procedure 26 by filing a privilege log.  Failure to produce privilege log (sic) can result in 

                                                 
2
 Plaintiff has not, of course, agreed to waive Defendants’ listing of privileged material on the 

basis that it is burdensome. 
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waiver of the privilege.”  Spitznagel v. R & D Italia, LLC, No. 2:09-cv-824-FtM-29SPC, 2011 

WL 940052, at *4 (M.D. Fla. Mar. 17, 2011) (citation omitted) (alteration in original); Fidelity 

Nat’l Title Ins. Co. v. Captiva Lake Investments, LLC, No. 4:10-CV-1890 (CEJ), 2012 WL 

3562207, at *3 (E.D. Mo. Aug. 17, 2012) (citation omitted) (“A party waives the attorney-client 

privilege and work-product protection when it fails to give notice in its privilege log that a 

document is being withheld based on a privilege or protections as required.”).  Defendants are 

entitled under the Federal Rules to assess Plaintiff’s privilege claim, but Plaintiff’s failure to log 

these documents has robbed Defendants of even the opportunity. 

Documents related to events occurring in the months predating the filing of this suit are 

plainly relevant as they relate to confidential information that was allegedly misused as described 

by Plaintiff in the Complaint itself.  Plaintiff acknowledges in the Complaint that these events, at 

least in part, prompted Plaintiff to bring this action:  “On or about March 16, 2012, Teledyne 

Instruments demanded from Cairns and Abyssal the return of all property of Teledyne 

Instruments, including information regarding designs or inventions performed or made by Cairns 

and Abyssal pertaining to the business of Ocean Design, Inc. or Teledyne Instruments.”  Doc. 77 

at ¶ 19; see also Doc. 77 at ¶ 23 (“The actions of Cairns and Abyssal in designing, developing 

and seeking a patent for the “Dual Reservoir Connector” and using Confidential Information to 

do the same are material breaches of the [agreements].”).  In other words, the events and 

documents that became the center point of dispute on March 13 and thereafter are centrally at 

issue here as pleaded by Plaintiff.  There can be no dispute that they are relevant to the claims 

and defenses in this case and would be discoverable if not privileged.  Plaintiff’s only objection 

is that it does not wish to be burdened having to list documents from this period.  See Exh. D. at 

p. 1.  There is no legal basis for such an objection. 
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III. CONCLUSION 

For the foregoing reasons, Defendants respectfully request this Court to issue an order 

compelling Plaintiff to update its privilege log to include all documents dated from March 13, 

2012 through June 6, 2012 that it has otherwise refused to log. 

 

Dated: August 31, 2013   Respectfully submitted, 

By:  /s/ H. Michael Hartmann    

Robert Alfert, Jr. (FL Bar No.: 0959324) 

Kimberly Doud (FL Bar No.: 0523771) 

BROAD AND CASSEL 

Bank of America, Suite 1400 

390 North Orange Avenue 

Orlando, Florida 32801-4961 

Telephone: (407) 839-4200 

Facsimile: (407) 425-8377 

 

H. Michael Hartmann 

Wesley O. Mueller 

LEYDIG, VOIT & MAYER, LTD. 

Two Prudential Plaza, Suite 4900 

Chicago, IL 60601 

 

Counsel for Defendants 
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LOCAL RULE 3.01(g) CERTIFICATE 

Pursuant to Local Rule 3.01(g), I, Wesley O. Mueller, counsel for Defendants, in a good-

faith effort to resolve the issues raised by this motion, conferred with counsel for the Plaintiff by 

telephone on August 23, 2013.  Plaintiff’s counsel stated that Plaintiff’s privilege log would only 

include documents through March 12, 2012. 

Dated: August 31, 2013      /s/ Wesley O. Mueller   

       Wesley O. Mueller 
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CERTIFICATE OF SERVICE 

I hereby certify that on August 31, 2013, I electronically filed the foregoing with the 

Clerk of Court using the ECF system which will send notification of such filing to all counsel of 

record. 

Dated: August 31, 2013      /s/ Kevin C. Keenan   

       Kevin C. Keenan 
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