
UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA

OCALA DIVISION

KELLEAN K. TRUESDELL, individually and CASE NO. 5:13-cv-552-OC-10PRL
on behalf of others similarly situated, 

Plaintiff, 

v. 

CLAYTON THOMAS, individually, CHRIS 
BLAIR, individually and in his official capacity 
as the Marion County Sheriff; JULIE L. JONES, 
in her official capacity as the Executive Director 
of the Department of Highway Safety and Motor
Vehicles; GERALD M. BAILEY, in his official
capacity as Commissioner of the Florida 
Department of Law Enforcement, 

Defendants. 
__________________________________________/

MEMORANDUM IN OPPOSITION TO PLAINTIFF’S
MOTION TO COMPEL PRODUCTION OF ELECTRONICALLY STORED DATA

Defendant, through his undersigned counsel, files this Memorandum in Opposition to

Motion to Compel Production of Electronically Stored Data.

1. This is an action for injunctive relief and money damages under the Driver’s

Privacy Protection Act of 1994, 18 U.S.C. §§ 2721-2725 (“DPPA”), 42 U.S.C. §

1983, and state law, arising out of Defendants’ alleged disregard for and invasion

of Plaintiff’s personal privacy rights and interests. [DE. 1].

2.  Plaintiff previously requested that Defendant Marion County Sheriff’ Office

(MCSO)  provide her with data  representing a compilation of the DAVID

searches conducted by Defendant Thomas during the class period (the “Search

Data”).[DE. 37].
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3. Prior to producing the Search Data, MCSO expressed concerns that the

information contained therein was confidential. Accordingly, the Plaintiff filed an

Unopposed Motion to Compel and for Protective Order [DE. 37], upon which the

Court entered an Agreed Order compelling production of the information and, at

the same time, protecting the Search Data from disclosure [DE. 38].

4. MCSO produced to Plaintiff a hard copy of the requested  search data.

5. On March 17, 2015 this court entered an Order adopting the Magistrate Judge’s

Report and Recommendation [DE. 76] denying Plaintiff’s Motion for Class

Certification. [DE. 82].

6. Plaintiff has moved for MCSO to provide the parties with the Search Data in

electronic format because, inter alia, such original format contains meta data and

other information about the searches conducted by Defendant Thomas that is not

discernible from a print out of the data that was provided by MCSO. [DE. 72].

7.  Defendants are not required to re-provide documents that were already produced

in a reasonable format and are no longer relevant to the only remaining claim.

WHEREFORE, Defendants ask this Court to deny the Motion to Compel

the Marion County Sheriff’s Office to Produce Documents.

 Further in support of this Memorandum, Defendant Sheriff offers the following

arguments.

MEMORANDUM OF LAW  

Federal Rule of Civil Procedure 34 governs “Producing Documents, Electronically Stored

Information, and Tangible Things, or Entering Onto Land, for Inspection and Other Purposes.”

Fed.R. Civ.P.34. Subdivision (a) of the rule outlines the scope of discoverable items, subdivision
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(b) outlines the procedures to be followed for requesting items, subdivision (c) outlines objecting

to requests, and subdivision (e), the relevant provision here, outlines producing “documents or

electronically stored information,” Fed.R.Civ.P. 34(b)(2)(E).  Rule 34(b)(2)(E) provides:

Unless otherwise stipulated or ordered by the court, these procedures apply to
producing documents or electronically stored information:
(i) A party must produce documents as they are kept in the usual course of business or
must organize and label them to correspond to the categories in the request;
(ii) If a request does not specify a form for producing electronically stored information,
a party must produce it in a form or forms in which it is ordinarily maintained or in a
reasonably usable form or forms; and
(iii) A party need not produce the same electronically stored information in more than
one form.

Thus, if the requesting party declines to specify a form, the producing party can chose

between producing in the form in which it is ordinarily maintained or in a reasonably useful

form.  The language utilized in Plaintiffs' filings makes clear it did not make a specific request

for Native production. Plaintiffs described its initial request in the following terms: 

 Plaintiff’s counsel has advised counsel for Defendant Marion County Sheriff’s
Office that Plaintiff requires production of certain documents which, in
Plaintiff’s view, fall within the scope of items which should be produced as part
of the Defendant’s initial Rule 26 disclosure. These documents include:

a. Regarding all DAVID searches performed by Clayton Thomas during his
employment with MCSO:
i. List of all such DAVID searches;
ii. List of all persons whose identities were queried or accessed by Clayton
Thomas;
iii. List of all persons whose information was specifically reviewed or
perused by Clayton Thomas;
iv. List of all persons whose information was specifically downloaded,
copied or shared by Clayton Thomas; and
v. Copies of letters sent by Sheriff Blair to persons whose information was
accessed in such DAVID searches, similar to the letter to Plaintiff which is
attached as Exhibit A to the Complaint.
b. The report of, and documents relating to, MCSO’s Internal investigation
of Clayton Thomas.
c. Clayton Thomas’ personnel file.

     (See DE. 37).
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Defendant, in response to the discovery request, produced the materials in hard paper

form.  Since Plaintiff did not request a specific production format, the resulting production in

hard paper form met the spirit and letter of the rule by producing the information in a reasonably

usable form. Anderson Living Trust v. WPX Energy Prod., LLC, 298 F.R.D. 514, 526

(D.N.M.2014) (reminding that “it is only if the requesting party declines to specify a form that

the producing party is offered a choice between producing in the form in which it is ordinary

maintained—native format—or in a reasonably useful form or form”).  Finally, pursuant to Rule

34(b)(2)(iii), “a party need not produce the same electronically stored information in more than

one form.” Fed.R.Civ.P. 34(b)(2)(iii).  Defendant has presented documents in hard copy, and

even if that production is not the format Plaintiff’s’ prefer, it is a reasonable format and no other

production is required.

Regarding Metadata, while it is discoverable courts have generally only ordered the

production of metadata when it is sought in the initial document request and the producing party

has not yet produced the documents in any form.  In re Prosche Cars N. Am., Inc., Plastic

Coolant Prods. Litig., 279 F.R.D. 447, 449n. 5 (S.D. Ohio 2012).  Additionally, courts have

required the requesting party to show a particularized need for the metadata, not simply a

generalized view as to its importance. Ky. Speedway LLC v. Nat'l Ass'n of Stock Car Auto

Racing, Inc.  2006 WL 5097354, at 8–9 (E.D.Ky. Dec. 18, 2006).  In this case, Plaintiff never

detailed an express request for  Metadata in her original request. Also, Plaintiff has not yet

articulated any precise reason why metadata is specifically relevant to a claim in this proceeding.

While metadata can occasionally be relevant, that relevance must be determined on a case by

case basis, based on the facts and evidence presented by the requesting party as to the sought
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metadata's significance for its very case.   U.S. ex rel. Carter v. Bridgepoint Educ., Inc., 2015 WL

818032, at 20 (S.D. Cal. 2015).    In this instance the request to reproduce documents and

metadata for all DAVID searches performed by Clayton Thomas is inappropriate in light of the

court’s Order adopting the Magistrate Judge’s Report and Recommendation [DE. 76] denying

Plaintiff’s Motion for Class Certification. [DE. 82].  Plaintiff has neither shown a pre-existing

request for metadata nor a specified reason for why it is needed while Defendant has complied

with the original request and should not be required to re-produce information or produce more

information then asked for in the initial request.  Plaintiff’s motion should be denied.

I HEREBY CERTIFY that a copy of the foregoing was sent via the Clerk’s CM/ECF

electronic filing system this 20th day of March, 2015 to: ANDY DOGALI, Esquire, Dogali Law

Group, P.A., attorneys for Plaintiff, 101 East Kennedy Blvd., Suite 1100, Tampa, FL 33602

(adogali@dogalilaw.com; cnicoletti@dogalilaw.com); and JOHN M. GREEN, JR., Esquire, John

M. Green, Jr., P.A., attorneys for Defendant, Clayton Thomas, 125 N.E. First Avenue, Suite 2,

Ocala, Florida 34470 (jmgjr@mac.com; gingerroy@me.com);

PURDY, JOLLY, GIUFFREDA & BARRANCO, P.A.
Attorneys for Defendant SHERIFF CHRIS BLAIR
2455 East Sunrise Boulevard, Suite 1216
Fort Lauderdale, Florida 33304
Telephone (954) 462-3200
Telecopier (954) 462-3861
E-mail: bruce@purdylaw.com

BY:   /s/ Bruce W. Jolly                      
 BRUCE W. JOLLY
 Fla. Bar No. 203637

5

Case 5:13-cv-00552-WTH-PRL   Document 84   Filed 03/20/15   Page 5 of 5 PageID 865

mailto:adogali@dogalilaw.com
mailto:cnicoletti@dogalilaw.com
mailto:jmgjr@mac.com
mailto:gingerroy@me.com
mailto:bruce@purdylaw.com

