
UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 

ADACEL, INC.,  
a Canadian corporation, and 
ADACEL SYSTEMS, INC.,  
a Texas corporation,  
 
  Plaintiffs,  
 
v.           Case No. 6:18-cv-1176-Orl-40TBS 
 
ADSYNC TECHNOLOGIES, INC.,   
a Florida corporation,  
 
  Defendant.  
__________________________________/ 
 

PLAINTIFFS’ OPPOSITION TO DEFENDANT’S MOTION TO COMPEL 
DISCOVERY PROTOCOL (DKT. 39) 

 
Plaintiffs, Adacel, Inc., and Adacel Systems, Inc. (collectively “Adacel”), submit 

this response to Defendant Adsync Technologies, Inc.’s (“Adsync”) motion to compel a 

discovery protocol (Dkt. 39), and in opposition thereto show the Court as follows: 

Adsync’s motion begins with a bizarre premise and fails to present any argument 

suggesting the motion is ripe or can resolve any concrete dispute between the parties. 

Prior to either party producing any documents in response to discovery requests, Adsync 

contends the Court should (1) Order Adacel to spend its own money hiring an outside e-

discovery vendor to search Adacel’s documents; and (2) set a date certain to agree to 

“search terms,” despite the fact that the terms proposed by Adsync have no connection to 

discovery requests served on Adacel or to the dispute itself.  How can one possibly 

analyze whether there is a need for costly and expensive third-party vendors and 
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discovery “protocols” when there is no concrete dispute on what is being produced? 

Where is the deficiency in discovery that justifies the costly searching and production 

methods proposed by Adsync? There is no ripe discovery dispute articulated in Adsync’s 

motion, and it should be denied. 

I. THERE IS NO LEGAL OBLIGATION TO EXCHANGE SEARCH TERMS IN 
EVERY LITIGATION.  
 

Rather than focusing on what the parties have agreed (or refused) to produce in 

response to formal discovery devices, Adsync turns to search terms and document 

custodians.  According to Adsync, Adacel is obligated to negotiate and agree to specific 

search terms and custodians within Adsync, despite an exchange of keywords not being 

set forth as a requirement in the Federal Rules of Civil Procedure, the Local Rules for the 

Middle District or otherwise constituting a per se requirement for litigation.  Parties have 

engaged in litigation in the federal courts and complied with their discovery obligations 

for hundreds of years before the advent of computer-facilitated keyword searching.  With 

such a long history of litigants complying with their document production obligations 

without a keyword exchange, there is no reason to impose keyword exchanges as a 

mandatory requirement now.  Moreover, Adsync, not Adacel, is in the best position to 

identify and produce responsive documents, because Adacel has little to no visibility into 

Adsync’s systems or documents. 

The notion that Adsync “cannot initiate the document collection process” until 

there is a specific agreement by the parties to search terms is also nonsensical. (Dkt. 39, 

p. 9.) While electronic search capabilities and e-discovery are useful tools, it appears 
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Adsync is intent on outsourcing all responsibility for production to an outside party, 

which will be limited to searches using terms with no ability to review any Adsync 

documents or systems. The Federal Rules do not contemplate completely abdicating 

document searches to a third-party vendor with search terms untethered to document 

requests themselves or any issues in the litigation.  Adsync reviewed Adacel’s document 

requests and agreed to produce (or objected to) various requests.  Rather than acting on 

those agreed-upon responses, Adsync refused to move forward on searching for and 

producing documents consistent with its formal responses.  In contrast, Adacel is making 

reasonable searches to produce documents responsive to the Rule 34 document requests 

as outlined in its responses and objections.  Adacel has already produced many hundreds 

of pages of documents, will soon be producing substantial additional production, and, to 

date, is the only party that has produced documents in this litigation.     

While the parties exchanged discovery requests, neither party included discovery 

requests seeking searches of specific terms or keywords. Instead, after exchanging 

responses to discovery, Adsync proposed that the parties exchange search terms.  Adacel 

was initially interested in cooperating with Adsync on keyword exchanges until it became 

clear that Adsync itself is only willing to engage in a tiny fraction of the keyword searches 

it is insisting Adacel search, and Adsync’s proposed search terms had little or no 

connection to the documents Adacel had agreed to produce.  Compare the 51 search terms 

and 10 custodians Adsync was demanding Adacel search (see Dkt. 39-1, p. 3) with the 

seven search terms and only three custodians Adsync stated it is willing to search (see 

Dkt. 39-1, p 1).  To compound the problem, only two of Adsync’s proposed searches on 
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its own computers have any possibility of locating information showing trade secret 

misappropriation or breach of contract because the other five are time-limited to the 2008-

2009 time frame, which is long before the infringement issues in this litigation arose.  It’s 

even more troubling that the few searches Adsync offered to run fail do not include any 

searches for the two Adacel entities in this litigation, the MaxSim system or the FAA, 

i.e., the software system and the customer at the heart of this dispute.           

 As Adacel explained in correspondence to Adsync, an exchange of proposed 

keyword search terms may be useful as a tool to locate discoverable documents that a 

party has agreed to produce.  (See email at Dkt. 39-2, p. 2).  What Adsync proposed to 

Adacel is anything but a useful process to facilitate discovery.  Most of Adsync’s 

proposed searches for Adacel either have no apparent connection to the issues in dispute 

or any connection to what Adacel has agreed to produce in its responses to Adsync’s 

document production requests.  For example, Adsync is demanding that Adacel conduct 

a series of Air Force-related searches that have no apparent connection to the issues in 

this litigation (see e.g., Dkt. 39-1, pgs. 3-4 where Adsync is demanding that Adacel search 

for the following: “‘Adsync’ within the same email or document as ‘SAIC’”; “ ‘insite’… 

within same email or document as… ‘air force’”; “’air force’ within the same email or 

document as ‘FAA’”).  The customer at issue in this litigation is the FAA.  (See Amended 

Complaint at Dkt. 14, ¶¶ 6, 10-12, 23, 25, 28, etc.).   The Complaint makes no reference 

to the Air Force or SAIC, and neither do any of Adsync’s requests for production.  Adacel 

has, therefore, obviously not agreed to search for and produce all of these Air Force-
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related documents.  Similarly, Adsync demanded that Adacel search for “patent” and 

“noncompete”, yet there is no patent or noncompete agreement in dispute in this case.   

Other search terms proposed by Adsync are objectionable because they are 

extraordinarily overbroad.  For example, searches for the words “sworn” and “cease” 

from 2015 to the present, or searches for the word “confidential” with no time frame or 

any qualifier tying it to this case in any way.  (Dkt. 39-1, pgs. 3-4).  While it is possible 

that responsive documents will include terms like “confidential,” hundreds of thousands 

of irrelevant documents will also.  An initial search of one of Adacel’s email systems 

resulted in nearly 900,000 hits on this one term. 

Adsync also demanded that Adacel conduct searches for terms that were requested 

in Adsync’s requests for production, but for which Adacel has refused to produce any 

documents.  For example, Adsync included “trade secret” as a search term for Adacel 

(Dkt. 39-1, p. 4), but Adacel had already stated that it would not produce any documents 

in response to Adsync’s request for “[a]ll documents in your possession that contain the 

term ‘Trade Secrets’”.  (Dkt. 39-3, Response to Requests 41).  There are excellent reasons 

for this objection.  Adacel possesses a wide range of trade secrets that have nothing to do 

with this case, and there is no reason why it should be required to search through every 

document in both Adacel organizations that mention the phrase “trade secret” without 

any time limitation or any other qualifier connecting the search to this case.    

  Adsync did not present these search terms as a final or non-negotiable demand, 

but, if this is the starting point for keyword negotiations, how many iterations would be 

necessary before the parties actually got to keywords that capture what a party has agreed 
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to produce?  Again, that is what this keyword exchange process is supposed to facilitate.  

Adsync, however, is treating this is a replacement for the discovery mechanisms provided 

by Rule 34 and a wish list of potentially competitively valuable information without 

regard to whether it has anything to do with this case or whether Adacel agreed to produce 

it.  Despite its concerns, Adacel provided a detailed response to the terms identified by 

Adsync, explaining that the search terms proposed have no bearing on the dispute itself 

and are untethered to any discovery request served by Adsync.  With a starting point so 

far removed from anything that will facilitate production and no authority making 

keyword exchanges a per se requirement for federal cases, Adacel rightfully concluded 

that it makes more sense and will be less costly to gather all the documents it has agreed 

to produce and produce them without grafting this extra process onto discovery.  

Nor does the authority cited by Adsync compel a different conclusion.  Adsync 

relies on authority such as the Hatcher v. Desoto case1 for the proposition that Adacel has 

no choice but to continue exchanging keyword search terms with Adsync. (Dkt. 39, p. 8). 

The court in Hatcher did require the parties to negotiate keyword search terms, but only 

after the moving party explained that “it appears from the production that only two 

electronic searches were conducted,” one of which “resulted in one ‘hit’” and that there 

were numerous documents the moving party reasonably expected to see that had not been 

produced.  (see motion to compel in Hatcher v. Desoto at Exhibit A hereto, p. 12).  With 

neither side having produced any documents by the date on which Adsync filed its motion 

                                                 
1 Hatcher v. DeSoto Cty. Sch. Dist. Bd. of Educ., 2013 WL 12357529, at *2 (M.D. Fla. 
Nov. 6, 2013).   

Case 6:18-cv-01176-PGB-TBS   Document 40   Filed 03/27/19   Page 6 of 11 PageID 305



7 
 

to compel, this case has nothing like the discovery issues in Hatcher or any basis for 

compelling Adacel to continue with keyword negotiations that have, to date, been 

pointless.  There is no requirement that parties exchange and agree on keywords in every 

case, and there is no evidence that Adacel has failed to search for or produce the 

documents that are discoverable in this case.  On these facts, there is no basis for ordering 

Adacel to continue negotiating keywords with Adsync.     

If there is a dispute about what the parties have agreed (or refused) to produce, 

the parties can bring such disputes to the Court with concrete requests and arguments, as 

Adacel plans to do.  However, the Court has been provided with no argument as which 

responses of Adacel are allegedly deficient and why they are deficient. There is no 

discussion of how any of the terms proposed by Adsync relates to document requests 

served or documents the parties agreed to produce.  At best for Adsync, its motion seeks 

to create a solution for a problem that may or may not exist based on future document 

production.  At worst, it seeks to graft an unnecessary additional requirement onto the 

requirements that already exist in the Federal Rules for all, or nearly all, significant 

commercial cases.  For these reasons, Adsync’s motion to compel exchange and 

agreement on keywords should be denied.   

II. THERE IS NO BASIS FOR REQUIRING THIRD-PARTY VENDORS. 

Not only does Adsync ask this Court to impose obligations for search terms 

unrelated to the document requests served under Rule 34, it also argues that third-party 

vendors must be used to perform these searches.  In support of its theory, Adsync begins 

with numerous pages purporting to recount the back and forth between the parties over 
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discovery. While Adacel disputes numerous aspects of this supposed “background,” none 

of it is relevant to the motion or worthy of the Court’s time to resolve the motion.  Adsync 

requests “an order requiring the use of third-party e-discovery vendors for document 

collection and processing.” (Dkt. 39, p. 7.) Yet there is no legal basis for such a demand.  

With a motion filed before either side produced any documents, Adsync has not, nor 

could it, contend Adacel has performed deficient searches or adulterated or spoliated 

documents it will produce.  Nor has Adsync provided any explanation as to how paying 

a third party to search Adacel’s own records would resolve such problems if they did 

exist.  In short, Adsync’s briefing provides no justification for the demand.  

In an effort to force Adacel to hire outside vendors, Adsync cites a case that arose, 

not in the vague context presented here, but where there were very specific discovery 

disputes.  See UnitedHealthcare of Fla., Inc. v. Am. Renal Assocs. LLC, 2017 WL 

4785457, at *4 (S.D. Fla. 2017).  This decision does not require the parties to use third-

party e-discovery vendors.  Instead, the court ordered one party to conduct further 

searches based on a specific discovery deficiency.  Moreover, the decision relied on by 

Adsync only issued following the resolution of multiple motions to compel specific 

documents and the court’s prior order to produce additional documents.  Ironically, in the 

cited decision the court reminded the lawyers it was their duty to “attempt to lessen, rather 

than exacerbate, discovery disputes and the expense of the discovery process…” See id.  

Perhaps the most troubling aspect of Adsync’s motion is its suggestion that third-

party e-discovery vendors should be mandatory in all cases that are not “small, temporally 

limited cases…”  (Dkt. 39, p. 7).  Adsync’s own motion argues that these the litigants in 
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this case are “highly sophisticated parties” (Id.), and, at least for Adacel, we agree.  If a 

computer technology company like Adacel that produces extraordinary full room 

simulations systems to train air traffic controllers can’t be trusted to produce its own 

documents, who could?  Litigation in the federal courts is already so expensive that many 

deserving litigants cannot afford to have their proverbial day in court.  If the federal courts 

impose an extra layer of mandatory e-discovery vendor expenses on top of the costs that 

litigants already face, a problem we should all be concerned about already will only get 

worse – and for no good reason.  With no evidence that Adacel has failed to conduct 

sufficient searches or failed to produce responsive documents, there is no basis for 

ordering it to pay for an e-discovery vendor.   Adsync’s motion to compel Adacel to hire 

an e-discovery vendor should, therefore, be denied.   

The matters presented above also demonstrate that there is no basis, particularly 

at this phase of discovery, for the Court to appoint a special master to resolve supposed 

discovery problems that haven’t even arisen yet and may never arise.   

CONCLUSION 

Adsync demands a “protocol” to address a problem that does not exist. Adacel is 

making a reasonable search for documents as envisioned by its actual Rule 34 response. 

Adsync should be doing the same. If, after the parties make reasonable searches based on 

the requests and responses, there is a dispute, it can be brought before the Court. But 

currently Adsync seeks a costly solution in search of a problem. The motion should be 

denied. 
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Respectfully submitted March 27, 2019.  
 
 

 s/ Stephen H. Luther 
Stephen H. Luther 
Florida Bar No. 528846 
sluther@allendyer.com  
ALLEN, DYER, DOPPELT 
 & GILCHRIST, P.A. 
255 S. Orange Avenue, Suite 1401 
Orlando, Florida 32801 
Tel. (407) 841-2330 
Fax: (407) 841-2343 
Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that on March 27, 2019, I electronically filed the foregoing 
using the Management/Electronic Case Filing ("CM/ECF") system, which will send a 
Notice of Electronic Filing to the following CM/ECF participants: 
 

Geoffrey Brodersen, Esq. 
Shell, Fleming, Davis & Menge 
226 Palafox Place, Ninth Floor 
Pensacola, FL 32502 
gbrodersen@shellfleming.com 
 

David S. Wood, Esq. 
Monica M. McNulty, Esq.  
Akerman LLP 
P.O. Box 231 
Orlando, FL 32802-0231 
david.wood@akerman.com 
monica.mcnulty@akerman.com 

 
       s/ Stephen H. Luther 

Stephen H. Luther 
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