
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION

VICKI LYNN MCBRIDE,

Plaintiff,

v. Case No. 8:12-cv-275-T-AEP

COCA-COLA REFRESHMENTS, 
USA, INC.,

Defendant.
                                                                    /

ORDER

This cause comes before the Court upon Plaintiff’s Motion for Order Compelling

Discovery or in the Alternative, Motion for Sanctions Due to Spoliation of Evidence (Dkt. No.

15) and Defendant’s response in opposition thereto (Dkt. No. 16).  By the motion, Plaintiff

contends Defendant has failed to properly respond to Plaintiff’s Request for Production No. 2 and

No. 4 and thus seeks to compel production of the requested documents.   In the alternative,1

Plaintiff seeks sanctions against Defendant for the improper destruction of the requested

documents, including an instruction to the jury at trial that the spoliation of those documents

raises a presumption against the Defendant.  Defendant opposes Plaintiff’s request.

  The motion also contends Defendant has improperly objected to Request. No. 8. 1

Request No. 8 seeks a complete copy of the employment file of Donald Thompson, the
employee involved in the automobile accident from which Plaintiff’s claims arise.  According
to Defendant, it has agreed to produce the redacted version of the personnel file under a
confidentiality agreement.  See Dkt. No. 16, p. 2.  Although Defendant conceded at the June
19, 2012, hearing that it has not yet provided the redacted personnel file, it contends it will do
so expeditiously.  Accordingly, the motion is moot as to Request No. 8.
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As the motion indicates, Request No. 2 seeks copies of any communication, dispatch,

scheduling, or appointment documents, e-mails, or logs pertaining to the activities or assignments

of the employee involved in the accident, while Request No. 4 seeks a copy of the employee

handbook, checklists, or any other document pertaining to the driving or delivery regulations or

procedures promulgated by Defendant and in effect on the date of the accident.  Plaintiff contends

the information she seeks is relevant for purposes of impeachment of Donald Thompson, the

employee driver, and to provide information to her expert which will allow the expert to consider

or determine the speed of the truck, amongst other things, in rendering an opinion.   With respect2

to Request No. 2, Defendant contends that the requested documents are not relevant to Plaintiff’s

claims and, to the extent any responsive documents existed, those documents have been destroyed

in the regular course of business.  It is those documents for which Plaintiff seeks sanctions against

Defendant for purported spoliation. 

Spoliation concerns the destruction of evidence or the significant and meaningful

alteration of a document or other instrument.  Green Leaf Nursery v. E.I. DuPont De Nemours

and Co., 341 F.3d 1292, 1308 (11th Cir. 2003).  Once a party reasonably anticipates litigation,

the party “has an obligation to make a conscientious effort to preserve electronically stored

  Regarding Request No. 4, Plaintiff argues that a large corporation must have2

policies, handbooks, etc. for its drivers and that Donald Thompson testified in his deposition
that he completed a driving pretest the morning of the accident and referred to procedures
followed by Defendant’s drivers, including the use of checklists.  In response, Defendant
contends that the documents sought by that request never existed and that any checklists or
pretests performed by Donald Thompson on the day of the accident were promulgated and
required by the Department of Transportation not Defendant.  Given Defendant’s response,
the Court cannot compel Defendant to produce something which does not exist.
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information that would be relevant to the dispute” to prevent spoliation.  Point Blank Solutions,

Inc. v. Toyobo America, Inc., No. 09-61166-CIV, 2011 WL 1456029 *11 (S.D. Fla. Apr. 5, 2011). 

The duty to preserve evidence thus arises when a party reasonably anticipates litigation and

thereafter requires that party to suspend its routine document retention or destruction policies and

institute a litigation hold to ensure the party properly preserves relevant documents.  Id. (citing,

inter alia, Pension Comm. of Univ. of Montreal Pension Plan v. Banc of America Secs., LLC, 685

F. Supp. 2d 456, 466 (S.D.N.Y. 2010)).  

At the hearing on this matter, Defendant could not affirmatively state whether it instituted

a litigation hold at the time it reasonably anticipated litigation.  Notwithstanding, Defendant

asserted the information sought by Request No. 2 is not relevant to Plaintiff’s claims and, even

if the information is relevant, the information could be obtained by Plaintiff through other

avenues of discovery.  At this juncture, the Court cannot determine whether the missing

documents are crucial to Plaintiff’s case or whether the information is available through other

avenues of discovery.  Accordingly, the motion for sanctions is denied without prejudice with

leave for Plaintiff to seek the requested sanctions at a later date.  In the meantime, to assist the

Court in determining whether other information may be available to address the issues raised by

Plaintiff, Defendant is directed to provide to the Court a copy of the interviews of Dirk Brown

and Donald Thompson, each of which Defendant has withheld from production to Plaintiff under

the auspices of the work-product doctrine, for an in camera inspection by the undersigned. 

Accordingly, it is hereby

3
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ORDERED:

1. Plaintiff’s Motion for Order Compelling Discovery or in the Alternative, Motion for

Sanctions Due to Spoliation of Evidence (Dkt. No. 15) is DENIED WITHOUT PREJUDICE.

2.  Within seven (7) days of the date of this Order, Defendant is directed to provide copies

to the Court of the April 4, 2011, interview of Dirk Brown and the April 6, 2011, interview of

Donald Thompson for an in camera inspection.

3.  If after the in camera inspection the Court determines that the interviews contain

relevant evidence which could be subject to production, the Court will hold a hearing allowing

the parties to present oral argument on the matter.

DONE AND ORDERED in Tampa, Florida, this 20th day of June, 2012.

Copies furnished to:

Counsel of record
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