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UNITED STATES DISTRICT COURT  

SOUTHERN DISTRICT OF FLORIDA  

MIAMI DIVISION 

 

CASE NO.: 18-20957-CIV-CMA/Goodman 

 

RUBY SOSA, 

 

 Plaintiff, 

v. 

 

CARNIVAL CORPORATION, 

 

 Defendant. 

______________________________/ 

 

PLAINTIFF’S REPLY IN SUPPORT OF HER MOTION  

FOR SANCTIONS DUE TO DEFENDANT’S SPOLIATION OF EVIDENCE 

 

Plaintiff, RUBY SOSA, by and through her undersigned counsel and pursuant to the 

Local Rules for the Southern District of Florida, hereby files her Reply in Support of her Motion 

for Sanctions against Defendant, CARNIVAL CORPORATION (“Carnival”), due to its 

Spoliation of Evidence in this case, and in support thereof states as follows: 

I. BACKGROUND 

On October 5, 2018, Plaintiff moved for sanctions due to Carnival’s spoliation of the 

closed-circuit television (“CCTV”) videotape capturing Plaintiff’s slip and fall incident alleged 

in this case.  [D.E. 38].  On October 19, 2018, Defendant filed its fifteen (15) page Response.  

[D.E. 47].  In its Response, Carnival argues that the footage was not crucial to Plaintiff’s case, 

that it tried to take reasonable steps to preserve the footage, and that there is no evidence of bad 

faith.  Carnival, however, conveniently fails to address its own inadequate fourteen (14) day 

evidence retention period and why the CCTV footage was not immediately preserved upon 

receiving Plaintiff’s notice of claim on Day 13, or why its own internal investigation was 

suddenly halted by the security officer in charge of the preservation of evidence. 
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II. REPLY 

A. Rule 37(e) 

Defendant argues that the 2015 amendment to Federal Rule 37(e) now applies to this 

Court’s analysis of whether sanctions are appropriate for its destruction of the CCTV footage in 

this case.  [D.E. 47 at 5-6].  Carnival, however, does not cite the entire Rule in its Response, and 

conveniently omits the first subsection (that this Court may find applicable in this case), which 

provides: 

(1) upon finding prejudice to another party from loss of the information, may 

order measures no greater than necessary to cure the prejudice; or 

(2) only upon finding that the party acted with intent to deprive another party of 

the information’s use in the litigation may: 

(A) presume that the lost information was unfavorable to the party; 

(B) instruct the jury that it may or must presume the information was 

unfavorable to the party; or 

(C) dismiss the action or enter a default judgment. 

Fed. R. Civ. P. 37(e) (emphasis supplied).   

Thus, even if this Court does not find the requisite bad faith to impose the sanction of an 

adverse inference jury instruction (which Plaintiff still argues does in fact exist here), it can still 

“order measures” to cure the prejudice, such as allowing Plaintiff to present evidence of 

Defendant’s spoliation of evidence to the jury, and even allowing the jury to decide the issue of 

intent. Gipson v. Management & Training Corp., 2018 WL 736265 (S.D. Miss. Feb. 6, 2018). 

There is no doubt that Plaintiff is indeed prejudiced by Defendant’s destruction of the CCTV 

footage.  In re Boston Boat III, 310 F.R.D. 510, 521 (S.D. Fla. 2015) (“[T]he substantial and 

complete nature of the destruction of evidence by the spoliator justifies a finding that the 

destroyed evidence prejudiced a plaintiff.” (quoting Southeastern Mech. Servs., Inc. v. Brody, 

657 F. Supp. 2d 1293, 1300 (M.D. Fla. 2009))). 
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Defendant relies on the recent Eleventh Circuit case of ML Healthcare Services, LLC v. 

Publix Super Markets, Inc., 881 F.3d 1293 (11th Cir. 2018), to argue that Federal Rule 37(e) now 

precludes sanctions against Carnival for its destruction of the CCTV footage in this case.  ML 

Healthcare is not only distinguishable on its facts, but actually supports Plaintiff’s request for 

sanctions here.  Further, Plaintiff can still use circumstantial evidence of Carnival’s bad faith to 

support her argument for sanctions subsequent to the amendment of Rule 37(e), as several 

district courts in the Eleventh Circuit have recognized.  See, e.g., In re Abilify (Aripiprazole) 

Prods. Liab. Lit., 2018 WL 4856767, *9 (N.D. Fla. Oct. 5, 2018); Jetport, Inc. v. Landmark 

Aviation Miami, LLC, 2017 WL 7732869, *3 (S.D. Fla. July 24, 2017). 

In ML Healthcare, the Eleventh Circuit affirmed the district court’s denial of spoliation 

sanctions because Publix actually preserved CCTV footage of the plaintiff’s slip and fall 

incident.  Id. at 1308-09.  The defendant’s argument for sanctions in ML Healthcare was due to 

Publix’s alleged failure to preserve footage of the days before and after the alleged slip and fall.  

881 F.3d at 1307-08 (“Defendant immediately saved the most relevant portion of the video—the 

hour during which Plaintiff’s fall occurred, which covered the entire time Plaintiff was in the 

store—before any request for preservation or notice of litigation was provided.”).  The Eleventh 

Circuit even pointed out that the “[f]ailure to preserve such speculative evidence does not raise 

the specter of bad faith in the same way that a failure to preserve evidence of a specific, crucial 

event in a case might”—such as in this case.  Id. at 1309 (emphasis supplied).  Carnival’s failure 

to preserve the CCTV footage of the actual incident here certainly raises the “specter of bad 

faith,” especially considering the circumstances. 

B. The footage was crucial to Plaintiff’s case 

Defendant relies heavily on Wandner v. American Airlines in support of its argument that 

the CCTV footage was not crucial to Plaintiff’s case.  [D.E. 47 at 7].  Wandner v. Am. Airlines, 
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79 F. Supp. 3d 1285 (S.D. Fla. 2015).  In Wandner, however, the Southern District held that the 

plaintiff had not proven other prerequisites to spoliation sanctions that do exist in this case, such 

as “that the missing evidence actually existed at one time.”  Id. at 1303.  Further, the court in 

Wandner pointed to specific acts of good faith on behalf of the spoliating party which do not 

exist in this case, such as its attempts to assist Wandner when it discovered he was seeking the 

surveillance, to find that the airline’s destruction of the surveillance amounted to only 

negligence.  Id. at 1304.  Here, Carnival took no good faith steps to attempt to preserve the 

CCTV footage upon receipt of Plaintiff’s notice of claim on Day 13, despite its alleged 14-day 

evidence retention policy.  [D.E. 38-1]. 

Further, Plaintiff has cited specific conflicting eyewitness testimony underscoring the 

importance of the CCTV footage of the actual incident here.  [D.E. 38 at 6-10].  The Eleventh 

Circuit even acknowledged that this type of conflicting testimony as to the facts surrounding the 

incident (such as the passengers warning the crew of the water on the floor in the minutes before 

Plaintiff fell, the water leaking from the ceiling, and the awkward position in which Plaintiff fell 

to the floor in this case) was even more of a reason to find that the missing footage “clearly 

would have resolved a crucial issue in the case.”  ML Healthcare, 881 F.3d at 1309 (noting that 

the plaintiff failed to point out “conflicting testimony, inconsistent statements, or observations 

from other witnesses” in support of its argument that the missing footage was crucial to its case). 

C. There is evidence of bad faith under Rule 37(e) 

The purpose of the 2015 amendment to Rule 37(e) was “to reject cases in certain Circuits 

that ‘authorize the giving of adverse-inference instructions on a finding of negligence or gross 

negligence.”  Living Color Enter., Inc. v. New Era Aquaculture, Ltd., 2016 WL 1105297, *6 

(S.D. Fla. Mar. 22, 2016) (citing Advisory Committee notes to 2015 amendment); see also 

CAT3, LLC v. Black Lineage, Inc., 164 F. Supp. 3d 488, 495 (S.D.N.Y. 2016) (explaining that 
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the Second Circuit permitted severe sanctions upon a finding of only negligence under 

Residential Funding Corp. v. DeGeorge, 306 F.3d 99, 108 (2d Cir. 2002), which the Advisory 

Committee notes to the 2015 amendment to Rule 37(e) explicitly rejected).   

The standard for the award of sanctions for the spoliation of evidence in the Eleventh 

Circuit, however, has always required the element of “bad faith,” Boston Boat, 310 F.R.D. at 

515-17, which does not always require a finding of “malice,”  Living Color, 2016 WL 1105297, 

at *6.  In Living Color, a case decided after the 2015 amendment to Rule 37(e) and specifically 

analyzing the amended Rule, the Southern District explained that “the ‘intent to deprive’ 

standard in Rule 37(e)(2) may very well be harmonious with the ‘bad faith’ standard previously 

established by the Eleventh Circuit.”  Id. at *6, fn.6.  In fact, courts in this District have held that 

no malice or willful intent is required for a finding of bad faith in the context of evidence 

spoliation. 

In fact, courts in this District have awarded adverse inference instructions based on 

varying degrees of “bad faith,” which rise above mere negligence but not necessarily to the level 

of culpable intent.  See Boston Boat, 310 F.R.D. at 523 (viewing “Boston Boat’s destruction of 

evidence as constituting bad faith, but not in an outrageous or extreme way,” and therefore 

imposing “the least-severe sanction available—a rebuttable, permissible adverse inference”); St. 

Cyr v. Flying J, Inc., 2007 WL 1716365, *5-6 (finding that the St. Cyrs’ “conduct amounted to 

more than mere negligence,” and “breached the bad faith barrier,” but with a minimal degree, 

and awarding “the lesser sanction of an adverse inference instruction”). 

Pursuant to this District’s holding in Long v. Celebrity, finding that the similar 

destruction of CCTV footage by a security officer with a specific duty to preserve evidence 

rises to the level of reckless dereliction of duty, the conduct exhibited by Desouza in this case 

clearly involves a level of bad faith which is above and beyond mere negligence or even gross 

Case 1:18-cv-20957-CMA   Document 49   Entered on FLSD Docket 10/26/2018   Page 5 of 11



▪ BILLERA LAW ▪ 
2201 NW Corporate Blvd., Ste. 200, Boca Raton, FL 33431 ▪ TEL #(561) 218-4639 ▪ FAX #(561) 826-7847 

Page 6 of 11 

 

negligence.  Long, 2013 WL 12092088, *7-8 (S.D. Fla. July 31, 2013).  In fact, based on 

holdings in the Eleventh Circuit interpreting the bad faith requirement as similar to the “intent to 

deprive” requirement in Rule 37(e), the conduct of Desouza here, like the conduct of the officer 

in charge of preserving evidence in Long, constitutes a showing of bad faith sufficient to impose 

sanctions under Rule 37(e).  The element of bad faith, in other words, has not changed in the 

Eleventh Circuit or in its application to the facts of the circumstances of this case.  Living Color, 

2016 WL 1105297, at *6, fn.6.   

D. Defendant’s explanations of its “reasonable attempts to preserve” the footage are 

inadequate and contradictory 

 

Finally, throughout its Response, Defendant’s weak attempts to explain-away Desouza’s 

actions contradict its own discovery disclosures and testimony in this case.  Not only has 

Carnival blatantly violated the Court’s instructions given at the September 21, 2018 hearing in 

this matter, requiring it to produce Desouza for deposition within the two-week period ending 

October 5, 2018, [D.E. 47-4, at 27] (“I’m simply going to direct that Mr. Desouza’s deposition 

be taken in the next two weeks either in a telephone deposition or a web link video conference”), 

but its explanations as to the disclosure of Desouza, its security watch report, and what happened 

to the CCTV footage are contradictory and misleading.  Plaintiff takes them one by one. 

First, Carnival argues that it initially disclosed Desouza on May 23, 2018, and Plaintiff 

failed to request his deposition until September 10, 2018.  Carnival ignores the fact that it did not 

disclose that Desouza was the officer responsible for the preservation of evidence until 

September 7, 2018, the Friday before his departure for India on September 9, 2018.  Plaintiff had 

effectively no time to depose Desouza about this issue once it became known that Desouza was 

the one in charge of the preservation of the CCTV footage (and therefore the one who most 

likely deleted it upon his halting of the internal investigation).  See Hrg. Tx. [D.E.  47-4, at 30-
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31].  Further, Carnival never disclosed Desouza’s known sign-off date of September 9, 2018, 

although it knew that was when his contract ended and that he would be repatriated to India.  See 

Def’s Rule 26 Disclosures [D.E. 47-1 at 3]. 

Second, Carnival argues that it produced the security watch report, and a black and white, 

grainy photograph of Plaintiff’s foot on the floor, and that “Plaintiff thereafter deposed six 

witnesses,” which are all misleading assertions.  [D.E. 47 at 4].  In fact, Carnival failed to 

produce its own self-serving security watch report until September 10, 2018, the night before the 

deposition of Carnival’s corporate representative, and after the depositions of the six 

eyewitnesses in August of 2018.  Further, the only photograph Carnival produced was a small, 

low quality, black and white photograph of only Plaintiff’s foot, which was not even taken 

during the course of Carnival’s accident investigation, but allegedly by the Maitre D.  Plaintiff 

surmises that no photographs were taken of the incident, the scene, or of Plaintiff, (or, they were 

deleted like the CCTV footage) due to Desouza’s unilateral decision to halt the investigation. 

Third, Carnival attempts to argue that its security watch report accurately reflects the 

contents of the CCTV footage.  As argued previously, Plaintiff’s burden on this issue is light, as 

it should be.  Living Color, 2016 WL 1105297, *5 (“Determining the content of lost information 

may be a difficult task in some cases, and placing the burden of proving prejudice on the party 

that did not lose the information may be unfair.” (citing Advisory Committee notes to Rule 37(e) 

2015 amendment)).  Plaintiff is at a disadvantage in this litigation, where Carnival has failed to 

produce the CCTV footage, Desouza, or even a credible explanation as to what happened to the 

footage and the investigation.  Boston Boat, 310 F.R.D. at 521 (explaining that, due to the 

difficulty of providing direct evidence as to information that no longer exists, “courts must not 

hold the prejudiced party to too strict a standard of proof regarding the likely contents of the 

destroyed evidence” so as not to allow the spoliator to profit from its destruction of the 
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evidence).  It is not out of the realm of reality to infer that Desouza’s notes regarding the content 

of the CCTV footage are just as self-serving as the officer’s notes in Long v. Celebrity, 2013 WL 

12092088, which directly contradicted the plaintiff’s account of the incident.  Further, 

Defendant’s counsel’s attempts to argue as to what Desouza’s notes mean constitute pure, 

unsupported speculation.  [D.E. 47 at 8, 9] (describing that part of Plaintiff’s body could be seen 

through the ironwork).  In fact, Defendant has not identified the exact location of the CCTV 

camera at issue or whether its photograph of the area of the incident in its Response is an 

accurate representation of that camera angle.  Id. at 2. 

Fourth, Defendant’s attempts to explain-away what happened to the CCTV footage fall 

short of reality.  [D.E. 47 at 10-12].  Carnival first argues that the medical staff allegedly make 

the determination as to when an incident is “non-reportable,” id. at 10, but in this case, where an 

investigation was begun by security staff and not completed, the medical staff have no 

involvement and the decision would have been made by security.  See Petisco depo. [D.E. 38-1 

at 80-81] (“You would have to talk to that specific officer.”) (“The answers are in India.”).   

Carnival next argues that the footage was in fact saved for 14 days, but instead of 

explaining why the footage was not immediately preserved upon receipt of Plaintiff’s notice of 

claim on Day 13, attempts to blame Plaintiff for “not depos[ing] persons with knowledge about 

the F drive or what Desouza did to save the footage to the F drive.”  [D.E. 47 at 10].  To the 

contrary, Plaintiff noticed the deposition of Carnival’s Rule 30(b)(6) corporate representative on 

the topics surrounding the spoliation of evidence, but Carnival failed to produce a corporate 

representative with sufficient knowledge of the areas of inquiry.  [D.E. 38-1].  This is no fault of 

Plaintiff’s.  Further, Defendant blatantly disregarded this Court’s instructions to produce 

Desouza on or before October 5, 2018, and instead waited to offer Desouza for deposition until 
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outside of the discovery deadline of October 26, 2018, which Plaintiff has good reason not to 

agree to accept.  See [D.E. 45, 46]. 

Next, Carnival argues that the footage may have been lost “due to some glitch outside the 

control of the security officer,” but cites absolutely no evidence in support of these conclusory 

assertions.  [D.E. 47 at 12] (describing a “malfunction of the server at sea” or a “computer 

virus”).  Defendant’s unsupported assertion that “if the F drive was a flash drive, the actual drive 

may have simply been misplaced,” id. at 12, contradicts its own earlier argument that Petisco 

“testified that the F drive is one of the drives on the ship’s computer,” id. at 2.  The reality is, 

Carnival cannot credibly explain what happened to the CCTV footage during the course of 

Desouza’s investigation and has not produced him or any evidence supporting a credible 

explanation.  The facts as they stand support Plaintiff’s position that Desouza deleted the footage 

because he did not like the way the investigation was headed. 

While the courts have, in some instances, declined to award sanctions where evidence 

was lost or destroyed due to routine procedures, courts have also recognized that the duty to 

preserve evidence “requires that party to suspend its routine document retention or destruction 

policies and institute a litigation hold to ensure the party properly preserves relevant documents.”  

McBride v. Coca-Cola Refreshments, USA, Inc., 2012 WL 12915435, *2 (M.D. Fla. June 20, 

2012).  There was nothing routine about Desouza’s investigation in this case, or the alleged 

attempt to preserve the CCTV footage.  Desouza’s and Carnival’s actions rise to the level of bad 

faith as recognized in Long v. Celebrity, 2013 WL 12092088, and sanctions are warranted. 

III. CONCLUSION 

The Advisory Committee notes to the 2015 amendment of Rule 37(e) provide that the 

intent finding may be left to a jury, which may be a plausible option in this case considering the 

circumstances of Desouza’s availability and Carnival’s insufficient attempts to explain his 
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actions during his investigation of Plaintiff’s incident onboard Defendant’s vessel.  Gipson, at 

*7.  If Desouza will be back onboard a Carnival vessel in January 2019, he will be available for 

trial during February 2019.  Since the discovery period has now closed and Carnival failed to 

produce Desouza for deposition within the Court’s ordered deadline, Plaintiff would request the 

opportunity to examine him at trial regarding his actions, in the event the Court decides that 

Defendant’s conduct does not rise to the level sufficient to award an adverse inference jury 

instruction.  Under Rule 37(e), the finding of intent may be left to the jury. 

In Gipson, the court recognized that the Rule 37(e) motion for sanctions could be raised 

during the charge conference, and pointed out that “[i]f a court were to conclude that the intent 

finding should be made by a jury, the court’s instruction should make clear that the jury may 

infer from the loss of the information that it was unfavorable to the party that lost it only if the 

jury first finds that the party acted with the intent to deprive another party of the information’s 

use in the litigation.”  While Plaintiff certainly prefers an adverse inference jury instruction, if 

this Court is not inclined to grant same, Plaintiff requests in the alternative that the jury be 

allowed to hear the circumstances surrounding the destruction of the CCTV footage and 

Desouza’s actions with regard to the incident investigation, by way of Desouza testifying at trial 

in February 2019. 

Respectfully submitted this 26th day of October, 2018. 

      BILLERA LAW, PLLC  

      Attorneys for Plaintiff    

       2201 NW Corporate Blvd., Suite 200 

      Boca Raton, FL 33431 

      Telephone: (561) 218-4639 

      Facsimile: (561) 826-7847 

      Maritime@billeralaw.com 

 

 By: __/s/ Jessica Quiggle  _____  

JESSICA QUIGGLE, ESQ. 

       Florida Bar No.: 107051 
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CERTIFICATE OF SERVICE 

 I hereby certify that a copy of the foregoing document was served via E-Mail through 

the CM/ECF system on this 26th day of October, 2018, to counsel for Defendant, J. Michael 

Magee, Esq., at mmagee@carnival.com, CARNIVAL CRUISE LINES, 3655 NW 87th Ave., 

Miami, Florida 33178, Defendant’s co-counsel, Jeffrey Foreman, Esq., at 

jforeman@fflegal.com, Spencer Price, Esq., at sprice@fflegal.com, and Noah Silverman, Esq., 

at nsilverman@fflegal.com, FOREMAN FRIEDMAN, P.A., 2 S. Biscayne Blvd., Suite 2300, 

Miami, Florida 33131, and Plaintiff’s co-counsel, Joseph Madalon, Esq., at 

pleadings@madalonlaw.com. 

 

 

 By: __/s/ Jessica Quiggle  _____  

JESSICA QUIGGLE, ESQ. 

       Florida Bar No.: 107051 
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