
UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION  

 

JOE E. ROGERS    : 

      : 

  Petitioner,   : 

      : 

v.       : Case No.: 8:17-cv-02680-VCM-MAP 

      :    

      : 

      : 

SECRETARY, DEPARTMENT  : 

OF CORRECTIONS, et al,   : 

      : 

Respondents.  : 

_______________________________: 

 

PETITIONER’S REPLY TO RESPONSE TO PETITION  

  

 COMES NOW, the Petitioner, JOE E. ROGERS, by and through the 

undersigned counsel, pursuant to Rules 4, 5, and 11, Rules Governing Section 2254 

Cases in the United States District Courts, and files the below reply to the Answer 

in Response to Order to Show Cause. The absence of any rebuttal is not, however, a 

waiver or abandonment of any claim or argument made previously. For arguments 

not addressed herein, the Petitioner stands on arguments presented in his Petition for 

Writ of Habeas Corpus and incorporated Memorandum. 

Exhaustion 

 

The Respondent contends that the Petitioner has failed to exhaust several of 

his argued claims, including claims one, two, five, nine and eight. As it relates to 
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claims one, two and five, the Respondent contends that the reasons argued in the 

instant petition were not presented to the state trial court, and therefore, unexhausted. 

As it relates to claim nine, the Respondent contends that it is procedurally barred as 

unexhausted because the claim of double jeopardy was denied by the state trial court 

on procedural grounds, and not on the merits. However, the Petitioner respectfully 

submits that based on the following, this Court is still entitled to entertain and rule 

on the merits of each cited claim.  

First, the Petitioner respectfully submits that the Respondent is incorrect about 

which issues were properly exhausted in the state court. As it relates to claim one, 

the Respondent argues that the Petitioner’s argument asserted herein is not the same 

as the argument presented to the state trial court. However, a review of the record 

before the Court refutes that argument. The Petitioner argued that trial counsel 

should have filed a motion to suppress, in his original motion for postconviction 

relief, on two bases: first, a motion to suppress based on the exact same reason put 

forth in the instant petition (conducting a search of electronics without a warrant); 

and second, a motion to suppress based on the alternate theory that Schlaegel was 

acting as an agent at the time she viewed the evidence on the CD. (Doc. 10-26 at p. 

7). The Petitioner’s original motion specifically stated the following:  

“Here, the CD used to convict the Defendant was initially viewed by 

Schlaegel on her computer when she determined that she had 

discovered child pornography. … Schlaegel turned this CD over to 

Detective Conley and it was ‘taken into evidence,’ where it was 
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ultimately searched, without a warrant, using the Forensics Tool Kit, 

similar to the search program in Crist. Further, trial counsel never 

moved to suppress the CD either on the grounds that it was obtained in 

violation of the Defendant’s Fourth Amendment rights or for any other 

reason. … Alternatively, trial counsel should have moved to suppress 

the CD based on the fact that it was obtained without a warrant by 

Schlaegel acting as an agent and at the direction of the State.”  

 

(Doc. 10-26 at p. 7). It is clear that the Petitioner raised an “in the alternative” 

argument, thereby reflecting at least two arguments within the allegation that trial 

counsel should have filed a motion to suppress.  

Regardless of the Petitioner’s wording and argument, the trial court denied 

the claim and only made findings regarding whether Schlaegel was acting as an agent 

of the State. (Doc. 10-26 at pp. 28-30). The trial court’s refusal to consider both sub-

parts of the Petitioner’s argument is not sufficient to show that the claim has not 

been exhausted because the Petitioner provided the court with the opportunity to be 

heard and rule on the merits. Therefore, claim one is not procedurally barred.  

Claim two is also not procedurally barred, as argued by the Respondent. The 

Respondent asserts that claim two is barred because it was not exhausted at the state 

court level. However, as reflected in the Respondent’s own Appendix, that is 

incorrect. On June 15, 2016, the Petitioner filed a petition arguing ineffective 

assistance of appellate counsel, pursuant to Florida Rule of Appellate Procedure 

9.141, with the Fifth District Court of Appeal (case number 5D16-2059).  Within 

that petition, the Petitioner argued that he was “deprived of his Sixth and Fourteenth 
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Amendment rights to a fair and impartial jury trial by way of the prosecutor’s closing 

argument which invited the return of a non-unanimous verdict, and via the trial 

court’s fundamental error which allowed jurors to deliberate on 178 separate 

violations presented by the state, whereas only 125 such violations had been charged 

by information.” (Doc. 10-29 at p. 41). The state appellate court was provided with 

an opportunity to rule on the merits of said petition and therefore, the claim was 

procedurally exhausted and is not barred.  

Arguing in the alternative, should the Court find that the Petitioner did not 

fully exhaust each claim at the state court level, the Petitioner respectfully submits 

that the merits of each ground are still ripe for review because the Petitioner is able 

to demonstrate cause.  

“[A] procedural default will not bar a federal habeas court from hearing a 

substantial claim of ineffective assistance at trial if, in the initial-review collateral 

proceeding, there was no counsel or counsel in that proceeding was ineffective.” 

Trevino v. Thaler, 133 S.Ct. 1911, 1921 (2013) (citing Martinez v. Ryan, 132 S.Ct. 

1309, 1318, 1320 (2012) (finding that a habeas petitioner may demonstrate cause for 

a procedural default where (1) a state requires a prisoner to raise ineffective-trial-

counsel claims at the initial-review stage of a state collateral proceeding and 

precludes those claims during direct appeal; (2) the prisoner did not comply with 

state rules and failed properly to raise ineffective-trial-counsel claims in his state 
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initial-review collateral proceeding; (3) the prisoner did not have counsel (or his 

appointed counsel was ineffective by not raising ineffective-trial-counsel claims) in 

that initial-review-proceeding; and (4) failing to excuse the prisoner’s procedural 

default would cause the prisoner to lose a “substantial” ineffective-trial-counsel 

claim, defining a substantial claim as one with “some merit”).  

Pursuant to Martinez v. Ryan, 132 S.Ct. 1309 (2012), the Court is allowed to 

consider Grounds One, Two, Five, and Nine on the merits because the issues are 

substantial and the Petitioner suffered prejudice. In Martinez, the United States 

Supreme Court stated that a prisoner may obtain Federal review of a defaulted claim 

by showing cause for the default and prejudice from a violation of Federal law. Id. 

at 1316. The Court noted that in filing an initial-review collateral motion, a prisoner, 

unlearned in the law, may not comply with the State’s procedural rules or may 

misapprehend the substantive details of Federal constitutional law, and the prisoner 

is in no position to develop the evidentiary basis for a claim of ineffective assistance 

of counsel. Id. at 1317. The Court reasoned that allowing a Federal habeas court to 

hear a claim of ineffective assistance of trial counsel when an attorney’s errors (or 

the absence of an attorney) caused a procedural default in an initial-review collateral 

proceeding acknowledges, as an equitable matter, that the initial-review collateral 

proceeding, if undertaken without counsel or with ineffective counsel, may not have 

been sufficient to ensure that proper consideration was given to a substantial claim. 
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Id. at 1318. The Court held when a State requires a prisoner to raise an ineffective 

assistance of trial counsel claim in a collateral proceeding, a prisoner may establish 

cause for a default of that claim: (1) when the State court did not appoint counsel in 

the initial- review collateral proceeding for a claim of ineffective assistance at trial; 

or (2) when appointed counsel was ineffective under Strickland. Id. To overcome 

the default, the prisoner must also demonstrate that the underlying ineffective 

assistance of counsel claim is a substantial one, which is to say that the prisoner must 

demonstrate that the claim has some merit. Id.  

I. Ground One – Failure to Move to Suppress Inadmissible Evidence 

The Petitioner is able to show and demonstrate “cause” to excuse the alleged 

default on the instant claim per Martinez, and thus, this Court must consider it on 

the merits.  

The Petitioner filed his motion for postconviction relief, pursuant to Rule 

3.850, with the state trial court through the representation of Attorney Patrick 

Michael Megaro. Attorney Megaro was responsible for reviewing the Petitioner’s 

case, researching the potential issues that would be viable or legally cognizable for 

a postconviction motion, and thereafter, submit all meritorious claims to the state 

trial court. Attorney Megaro chose to include the claim of ineffectiveness based on 

trial counsel’s failure to file a motion to suppress the inadmissible evidence, i.e., the 

computer disk containing the images of child pornography. As articulated above, 
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Attorney Megaro presented the argument raised in the instant petition to the trial 

court. However, at some point while his motion was pending, the Petitioner decided 

to proceed forward in a pro se capacity because he and Attorney Megaro had come 

to irreconcilable differences. The trial court’s denial of this specific claim was done 

without an evidentiary hearing, while the Petitioner was unrepresented by counsel. 

Regardless, the Petitioner still raised the trial court’s failure to entertain the claim in 

an evidentiary hearing on his appeal to the Fifth District Court of Appeal. Therefore, 

the Petitioner provided the state trial court with at least one fully opportunity to 

resolve the constitutional issue because he invoked one complete round of the State’s 

established appellate review process. See, O’Sullivan v. Boerckel, 526 U.S. 838, 845, 

119 S.Ct. 1728, 1732, 144 L.Ed.2d 1 (1999). Therefore, the Petitioner has 

demonstrated “cause” under Martinez.  

The Petitioner has also demonstrated that his claim is a substantial one, 

pursuant to the facts and argument presented in his petition and memorandum of law 

filed with the Court. The Petitioner was denied the right to effective assistance of 

counsel after trial counsel failed to file a motion to suppress a computer disk that 

was ultimately responsible for the Petitioner’s conviction. Had trial counsel filed the 

motion, it would have been granted. The Respondent did not address the merits of 

the Petitioner’s claim and thus, has not challenged the substantiality of it. Thus, 
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based on Martinez, this Court should find the instant claim is ripe for review and not 

procedurally barred.  

II. Ground Two – Appellate Counsel Ineffective For Failing to Raise Issue 

of Non-Unanimous Verdict  

 

The Petitioner is able to show and demonstrate “cause” to excuse the alleged 

default on the instant claim per Martinez, and thus, this Court must consider it on 

the merits.  

 As alleged above, the Petitioner did present this claim in his 9.141 petition to 

the Fifth District Court of Appeal. As a result, because he raised the claim himself 

and was not represented by counsel at that stage, he satisfies “cause” under Martinez. 

However, assuming arguendo, the Petitioner was represented by counsel at all 

relevant stages of his postconviction proceedings. Attorney Patrick Michael Megaro, 

who filed the Petitioner’s motion for postconviction relief on his behalf, had access 

and was provided with the Petitioner’s record on appeal, which included the briefs 

written by appellate counsel. As a result, Attorney Megaro had the ability to raise 

the claims for the Petitioner but failed to do so.  

The Petitioner has also demonstrated that his claim is a substantial one, 

pursuant to the facts and argument presented in his petition and memorandum of law 

filed with the Court. The Petitioner was denied the right to effective assistance of 

appellate counsel when counsel failed to argue the issue of a non-unanimous verdict. 

Specifically, the Petitioner was charged by information with 125 counts of 
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possession of child pornography. However, at trial, the State presented a total of 178 

images. The verdict form provided to the jury, used to convict the Petitioner, only 

allowed the jury to find the Petitioner guilty of each count and did not require them 

to make specific factual findings about which image resulted in their verdict. As a 

result, it is likely that the Petitioner was convicted based on a non-unanimous verdict 

because some jurors could have convicted him based on one particular image, while 

others may have convicted him on another image. This is a violation of the 

Petitioner’s constitutional right to a fair trial and to have the State present sufficient 

evidence of each charged offense. The Respondent did not address the merits of the 

Petitioner’s claim and thus, has not challenged the substantiality of it. Thus, based 

on Martinez, this Court should find the instant claim is ripe for review and not 

procedurally barred.  

III. Ground Five: Failure to Object to Irrelevant and Prejudicial Evidence 

The Petitioner is able to show and demonstrate “cause” to excuse the alleged 

default on the instant claim per Martinez, and thus, this Court must consider it on 

the merits.  

As alleged above, the Petitioner was represented by Attorney Patrick Michael 

Megaro, who filed the Petitioner’s motion for postconviction relief on his behalf. 

Attorney Megaro was responsible for reviewing the Petitioner’s case, researching 

the potential issues that would be viable or legally cognizable for a postconviction 
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motion, and thereafter, submit all meritorious claims to the state trial court. Attorney 

Megaro chose to include the claim of ineffectiveness based on trial counsel’s failure 

to object to irrelevant and prejudicial evidence, but only based the claim on two 

specific instances.  With access to the record (which he clearly had), and legal 

knowledge, Attorney Megaro was able and should have recognized that there were 

other issues, that were just as prejudicial if not more prejudicial, that trial counsel 

could have objected to.  Attorney Megaro’s failure to recognize the potential issues, 

research the legality of them, and thereafter include it in the Petitioner’s motion, 

constitutes ineffective assistance of collateral counsel. See, Sullivan v. Secretary Fla. 

Dept. of Corr., 837 F.3d 1195 (11th Cir. 2016).  

Attorney Megaro’s failure to recognize the potential issue is highlighted by 

the fact that the Petitioner, through appellate counsel, raised a similar issue in his 

direct appeal. (Doc. 10-24 at p. 38). Specifically, the Petitioner argued that the trial 

court committed fundamental error by allowing the unredacted, hour-long audio 

recording to be played for the jury. Id. Petitioner’s appellate counsel pointed out that 

trial “counsel did not make a contemporaneous objection to the admission and 

playing of the audio recording at trial.” (Doc. 10-24 at p. 38). When the Fifth District 

Court of Appeal affirmed the Petitioner’s judgment and sentence, the court 

commented on the Petitioner’s argument.  

“Finally, Rogers challenges the admission of an unredacted recording 

of an approximate one hour conversation between Rogers and his 
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former girlfriend. He argues that the recording includes several 

improper and prejudicial statements made by the former girlfriend as 

well as certain inadmissible hearsay. However, no contemporaneous 

objection was made to the introduction of the recording at trial, and its 

admission did not constitute fundamental error. These arguments are 

more appropriately addressed in a postconviction motion.”  

 

Rogers v. State, 96 So.3d 922 (Fla. 5th DCA 2012) (emphasis added). Therefore, 

having access to the Petitioner’s record, Attorney Megaro should have known that 

these items were appropriate arguments to raise in his motion for postconviction 

relief. Therefore, the Petitioner has demonstrated “cause” under Martinez.  

The Petitioner has also demonstrated that his claim is a substantial one, 

pursuant to the facts and argument presented in his petition and memorandum of law 

filed with the Court. The Petitioner was denied the right to effective assistance of 

counsel when counsel failed to object to the audiotape being entered as evidence and 

being published for the jury. The audiotape offered nothing of evidentiary value, and 

instead, was used solely to inflame the minds of the jury. Since the jury was allowed 

to hear the tape, due to trial counsel’s lack of objection, there is no reasonable 

probability that the Petitioner was given the fair trial the constitution requires. Thus, 

based on Martinez, this Court should find the instant claim is ripe for review and not 

procedurally barred.  

IV. Ground Nine – Double Jeopardy  

The Respondent contends that this issue, which was raised in a 3.800(a) 

motion, is not exhausted and procedurally barred because it was denied on 
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procedural grounds. The Petitioner respectfully disagrees.  

State prisoners must give the state courts one full opportunity to resolve any 

constitutional issues by invoking one complete round of the State’s established 

appellate review process. O’Sullivan v. Boerckel, 526 U.S. 838, 845, 119 S.Ct. 1728, 

1732, 144 L.Ed.2d 1 (1999); Anderson v. Harless, 459 U.S. 4, 103 S.Ct. 276, 277, 

74 L.Ed.2d 3 (1982). To properly exhaust a postconviction claim, the federal habeas 

exhaustion requirement requires a defendant to avail himself of state postconviction 

procedures and appeal a denial of a postconviction motion to the District Court of 

Appeal. Leonard v. Wainwright, 601 F.2d 807 (5th Cir. 1979).  

When the Petitioner presented the issue to the state trial court, he provided the 

court with the full opportunity to resolve the constitutional issue of double jeopardy. 

The trial court erroneously found that a double jeopardy claim was not cognizable 

in a 3.800(a) motion. See, Plott v. State, 148 So.3d 90 (Fla. 2014) (finding that a 

double jeopardy issue may be brought in a 3.800 motion because the double jeopardy 

issue is and can be identified on the face of the record). This should not prejudice 

the Petitioner from raising this claim herein. Instead, it establishes that he properly 

exhausted the claim below, and it is ripe for this Court’s review.  

Alternatively, assuming arguendo, the Petitioner is able to show and 

demonstrate “cause” to excuse the alleged default on the instant claim per Martinez, 

and thus, this Court must consider it on the merits. As alleged above, the Petitioner 
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was represented by Attorney Patrick Michael Megaro, who filed the Petitioner’s 

motion for postconviction relief on his behalf. Attorney Megaro was responsible for 

reviewing the Petitioner’s case, researching the potential issues that would be viable 

or legally cognizable for a postconviction motion, and thereafter, submit all 

meritorious claims to the state trial court. Attorney Megaro should have recognized 

the double jeopardy issue and raised it as either an ineffective assistance of counsel 

claim, for failing to object to the double jeopardy conviction and sentences, or as an 

ineffective assistance of appellate counsel claim for failing to raise the issue on 

appeal. See, Weitz v. State, 229 So.3d 872 (Fla. 2d DCA 2017) (finding that appellate 

counsel was ineffective for failing to raise claim that defendant’s convictions 

violated double jeopardy).  

Attorney Megaro’s failure to recognize, research and include this issue, was 

ineffective assistance of collateral counsel. See, Sullivan v. Secretary Fla. Dept. of 

Corr., 837 F.3d 1195 (11th Cir. 2016). Therefore, the Petitioner has demonstrated 

“cause” under Martinez.  

The Petitioner has also demonstrated that his claim is a substantial one, 

pursuant to the facts and argument presented in his petition and memorandum of law 

filed with the Court. The Petitioner was denied, and continues to be denied, his 

constitutional right to be free from double jeopardy. Thus, based on Martinez, this 

Court should find the instant claim is ripe for review and not procedurally barred. 
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Argument on the Merits 

1. Claim Three: The State failed to prove all the elements of the charged 

crimes.  

 

The Respondent submits that the State adduced sufficient evidence for the 

jury to convict the Petitioner. In making that submission, the Respondent cites to 

several pieces of evidence offered by the State at trial. However, the Respondent 

fails to address the differences between the Petitioner’s case and the case previously 

decided by this Court, Callahan v. Secretary, Dept. of Corr., 2015 WL 1350722 

(M.D. Fla., Mar. 25, 2015), which was cited in the Petitioner’s memorandum.  

The Respondent also fails to address the issue of the lapse in time that 

occurred, which is entirely relevant to the State’s prima facie case of possession, 

mainly proving the element of knowledge. As identified in the Petitioner’s original 

petition and memorandum, the State was required to prove that the Petitioner knew 

of the presence of the contraband in the house, or on the CD itself, at the times 

alleged in the charging information. The evidence reflected that the CD was made 

in the year 2001. However, it was not until the year 2007 that the CD was found by 

Schlaegel, at which time she informs the Petitioner about what she saw on the disc. 

Then, after two more years pass, Schlaegel makes a recorded phone call to the 

Petitioner and asks him questions about the same things she had previously informed 

him about. The importance of these events centers around the lapse of time between 

each of them. Mainly, the CD was created in 2001 and the State’s main piece of 
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evidence is a recorded phone call, from eight years later, that offers zero proof or 

even probable inferences that the Petitioner knew about the contents of the CD back 

when it was made. Instead, the State’s evidence only shows that the Petitioner was 

aware of what Schlaegel had advised him about, and nothing more.     

The facts, as argued in the Petitioner’s original petition and memorandum, 

clearly established that the Respondent’s position is incorrect. as a result, the 

Petitioner is entitled to the relief requested.  

2. Claim Four: Ineffective for pursuing a defense based on a 

misunderstanding of the law and failing to investigate the facts of the 

case.  

 

The Respondent contends that the Petitioner is not entitled to relief because 

the state trial court made appropriate findings of fact and law based on the evidence 

before the trial court. In support of that contention, the Respondent merely cites to 

the reasons provided by the trial court without further explanation. The Respondent 

fails to consider the fact that the findings made by the state trial court were incorrect, 

and contrary to clearly established federal law, as argued in the Petitioner’s original 

petition and motion.  

3. Claim Five: Ineffective for failing to object to irrelevant and prejudicial 

evidence.  

 

Similar to claim four above, the Respondent contends that the Petitioner is not 

entitled to relief because the state trial court made appropriate findings of fact and 

law based on the evidence before the trial court. In support of that contention, the 
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Respondent merely cites to the reasons provided by the trial court without further 

explanation. As argued in the Petitioner’s original petition, the trial court’s findings 

were an unreasonable application of Strickland, especially because the trial court 

denied the claim without conducting an evidentiary hearing. The trial court’s 

findings were based on trial counsel’s “strategies” at trial, which had been 

challenged in the same postconviction motion (and challenged in claim four above). 

It was improper for the trial court to rely on counsel’s strategy as a basis to deny this 

claim, when counsel’s strategy was being challenged altogether. The Respondent’s 

response does not take this relevant information into consideration.  

4. Claim Six: Ineffective for failing to obtain an expert.  

The Respondent argues that the state trial court’s findings, specifically that 

trial counsel’s explanation as to why he did not retain an expert was reasonable and 

strategic, are not unreasonable in the light of federal law. Specifically, the 

Respondent relies on the trial court’s finding that the Petitioner had let the cat out of 

the bag and there was no reason to hire an expert “to testify that the [Petitioner] had 

not done something to which he had already made inculpatory admissions to.” (Doc. 

9 at 26; App. AA at 17). However, the Respondent fails to mention or take into 

account the fact that the statement referenced by trial counsel did not reveal the 

Petitioner specifically admitting to possessing the 125 photographs of child 

pornography. Instead, the only admission made was to the possession of the CD. 

Case 8:17-cv-02680-VMC-SPF   Document 15   Filed 07/13/18   Page 16 of 20 PageID 2240



 17 

Therefore, trial counsel’s reason for not even looking into retaining an expert was 

based on a misconception. Furthermore, regardless of the statements made by the 

Petitioner, an expert has substantially more scientific knowledge than the Petitioner 

and could have proven scientifically that he had not seen the pornography. When 

faced with the statements of the Petitioner, versus the statements of a qualified 

expert, the jury would have been required to weigh the testimony and ultimately find 

the expert more favorable. As a result, trial counsel should have at least investigated 

or researched the possibility of retaining an expert. Instead, trial counsel did nothing.  

The Petitioner has shown that the state court’s interpretation of the facts was 

unreasonable in light of the law and he is entitled to the requested relief.  

5. Claim Seven: Ineffective for failing to effectively advise Petitioner about 

right to testify.  

 

The Respondent argues that the Petitioner is not entitled to relief because the 

trial court’s finding that trial counsel’s strategy was reasonable under the 

circumstances is supported by the record. Specifically, trial counsel’s strategy that 

the Petitioner should not testify because in light of the evidence, it would not have 

been helpful to his case. However, in making this finding, the trial court specifically 

failed to consider the fact that the Petitioner would have denied possessing the 

specific images of child pornography and nothing within his previous statements 

would have contradicted that testimony. The trial court found that his testimony 

“would have had a speculative effect” of affecting the outcome of the trial. However, 
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a review of the record reveals that the trial court findings are based on an 

unreasonable determination of the facts in light of the evidence presentenced. As a 

result, the Respondent’s argument is incorrect and the Petitioner is entitled to the 

requested relief.  

6. Claim Eight: Petitioner’s Sentence is Cruel and Unusual.  

The Respondent contends that the Petitioner is not entitled to relief because 

the Petitioner has not shown that the trial court initiated discussions or left the role 

of neutral arbitrate, as required under Wilson v. State, 457 U.S. 368 (Fla. 1982). 

However, the record refutes the Respondent’s contention.  

Pursuant to the record, after the jury was selected, the Petitioner decided that 

he would like to take a deal. At that point, the trial court required that the Petitioner 

enter a plea of guilty to three counts, and admit that the child pornography was his. 

This requirement was solely done by the trial court judge, and not by the State. The 

judge instructed the Petitioner about the maximum sentence he faced for each of the 

three charges, and instructed the Petitioner that he only needed to admit the truth in 

order for the plea to be entered. The trial court ultimately became upset with the 

Petitioner, and cut the Petitioner off, thereby forcing him to go to trial. Thereafter, 

when the jury found the Petitioner guilty, the judge went on to admonish the Petition 

for exposing the trial court to “the most despicable thing I have ever seen.” As 

identified in the Petitioner’s original petition, the judge also said that “look[ing] 
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around this courtroom, there are a great number of people who should not have 

[been] exposed to the graphic nature of those materials or even have them described 

in their presence,” and that the “Court will never, ever forget or be able to get out of 

its mind the baby…” These comments clearly reveal that the trial court left the role 

of neutral arbitrate. Therefore, the Respondent’s contention that the Petitioner failed 

to making a showing as required under Wilson is unfounded. As a result, the 

Petitioner is entitled to the requested relief, as his sentence is not only vindictive, but 

cruel and unusual.  

CONCLUSION 

WHEREFORE, the Petitioner,  JOE E. ROGERS, by and through 

undersigned counsel prays this Honorable Court will grant the requested relief and 

vacate his judgment and sentence.  

      By: /s/ Rachael E. Reese 

             Rachael E. Reese, Esquire 

             Florida Bar Number: 0111396 

             O’Brien Hatfield, PA 

              Bayshore Center 

             511 West Bay Street 

             Third Floor – Suite 330 

                    Tampa, Florida 33606 

             Direct:   (813) 228-6989 

              Facsimile:  (866) 202-5964 

       Email: rer@markjobrien.com  
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CERTIFICATE OF SERVICE 

 

 I HEREBY CERTIFY that on July 13, 2018, a true copy of the foregoing was 

electronically filed with the Clerk of the Court by using the CM/ECF system, which 

will then send notice of electronic filing to counsel of record.  

      By: /s/ Rachael E. Reese 

             Rachael E. Reese, Esquire 

             Florida Bar Number: 0111396 
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