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Defendant Susan Elaine Devine (“Ms. Devine”), by and through her undersigned 

counsel, respectfully moves, pursuant to Rules 37, 54, and 65 of the Federal Rules of Civil 

Procedure (the “Federal Rules”), Fla. Stat. § 772.104 (the “Florida RICO Act”), and the 

Court’s inherent authority, for the Court to enter an Order: (a) awarding costs to Ms. Devine 

pursuant to Rule 54(d); (b) awarding costs and attorneys’ fees to Ms. Devine pursuant to 

Rule 37(d); (c) awarding costs and attorneys’ fees to Ms. Devine against the injunction bond 

Plaintiffs posted, pursuant to Rule 65; (d) awarding costs and attorneys’ fees to Ms. Devine 

pursuant to this Court’s inherent authority; and (e) awarding costs and attorneys’ fees 

pursuant to the Florida RICO Act. 

PRELIMINARY STATEMENT 

On June 1, 2015, Plaintiffs began the instant litigation (“the Action”) with the filing 

of a 112-page complaint and an ex parte motion for a temporary restraining order freezing 

bank accounts and real property across the globe.  In that ex parte motion, Plaintiffs assured 

the Court that they were “substantially likely to prevail on the merits” and claimed to have 

“unequivocal evidence of [Ms.] Devine’s criminal money laundering and unjust enrichment.”  

The ex parte motion was granted by this Court based upon Plaintiffs’ submissions.  Two-

and-a-half years later, after this Court dismissed Plaintiffs’ four RICO claims and lifted the 

asset restraint, Plaintiffs voluntarily dismissed what remained of their case and walked away 

without a cent.  Plaintiffs brought and litigated the Action in bad faith and the Court should 

award costs and attorneys’ fees to Ms. Devine.   

 Plaintiffs commenced this action by filing what this Court determined was a shotgun 

pleading.  Dkt. Entry 183 at 2.  After being ordered to re-plead, Plaintiffs changed a few 
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words and refiled a complaint that was substantively identical to their prior pleading.  

Compare Dkt. Entry 2 with Dkt. Entry 196.  The dangers of this style of pleading were 

exemplified here, as Plaintiffs’ prolix, convoluted, and largely irrelevant pleadings caused 

confusion and obfuscated the alleged facts relevant to subject matter jurisdiction, whether 

Plaintiffs adequately stated claims against Ms. Devine that were not time-barred, whether 

Plaintiffs satisfied the applicable tracing requirements, and other offense elements.  See, e.g., 

Dkt. Entry 183 at 3 (noting that Plaintiffs, whose initial Complaint was more than 100 pages 

long, had “only vaguely plead the basis for federal diversity jurisdiction.”).  Plaintiffs’ 

insistence on pleading in shotgun style needlessly multiplied the number and cost of the 

disputes between the parties, and before Plaintiffs filed their Notice of Voluntary Dismissal 

on February 14, 2018, fully 679 docket entries had been made in this Action, in addition to 

another eighty-five docket entries made in a companion proceeding.  See docket for Absolute 

Activist Value Master Fund Ltd v. Devine, 2:16-cv-00047-JES-MRM. 

 Plaintiffs’ bad faith dates back to the advent of these proceedings and continued even 

after the voluntary dismissal of what remained of this Action.  At the inception, Plaintiffs 

asserted contrary positions in this Action and in a private criminal complaint that they filed in 

secret in Switzerland in May 2015.  Plaintiffs’ private Swiss criminal complaint, which 

sought to have Ms. Devine indicted abroad and which Plaintiffs’ concealed from Ms. Devine 

for months, explicitly alleged that Ms. Devine knew of the Penny Stock Scheme1 in 2006 and 

                                                 

1 In their initial Complaint, Plaintiffs claimed that the “Penny Stock Scheme” was “a market manipulation 
scheme . . . involving the rigged purchase and sale of billions of shares of microcap stocks . . . of virtually 
worthless U.S. companies.”  ECF 2 at ¶ 29.  In the interest of economy, all other capitalized terms used but not 
defined herein shall have the meanings set forth in Defendant’s Motion for Entry of Partial Final Judgment 
(Dkt. Entry 685) (the “Judgment Motion”). 
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2007 and necessarily was responsible as a conspirator for the purported Penny Stock 

securities fraud.2  However, in an apparent attempt to evade the PSLRA bar to the RICO 

claims that they asserted in this Action, Plaintiffs contended in this proceeding that “Devine 

is not alleged to have played any role in the Penny Stock Scheme.”  Dkt. Entry 124 at 15; 

Dkt. Entry 315 at 5.  Thus, from the outset, Plaintiffs acted disingenuously in at least one 

forum in an apparent effort to improve the odds that they would achieve their desired result.3

 Plaintiffs’ complaint suffered from other glaring weaknesses.  For instance, it was 

clear from the inception of this Action that all of Plaintiffs’ claims—which they waited until 

2015 to bring, despite having known since at least 2007 about Ms. Devine’s receipt of 

millions of dollars and other assets from her ex-husband—were time-barred.4  Plaintiffs 

                                                 

2 Plaintiffs’ private Swiss criminal complaint includes, inter alia, the following allegations: 

 Role of Susan Devine . . . . On the surface, Susan Devine was not actively involved in FM 
and ACMH, but was nonetheless informed of what was going on. . . . Susan Devine was in 
daily contact with ACMH employees. . . [B]y May, 2006, Susan Devine knew that Florian 
Homm was engaging in extensive fraud at ACMH. . . . She, in addition, provided support to 
an important component of the scheme hatched by Florian Homm by agreeing to falsely 
appear as ACMH’s main shareholder for the sole purpose of facilitating the sale of this 
company’s shares. . . . [T]he sale of ACMH shares was central to the fraudulent scheme 
hatched by Florian Homm. . . . Florian Homm held his shares in ACMH through a 
Lichtenstein registered Anstalt called CSI. . . . The fact that it was Susan Devine who 
appeared, along with the couple’s children, as beneficiaries of CSI played a critical role in the 
sale of ACMH shares held by CSI . . . Susan Devine played a role in this scheme, claiming 
falsely to be CSI’s beneficial owner. . . . Susan Devine also aided Florian Homm in the sale of 
CSI shares, thus enabling him to receive a significant portion of the fraud proceeds. . . . Susan 
Devine became very much involved in removing the first part of the fraud proceeds, notably 
by receiving them on accounts of which she was the beneficial owner. . . . 
 

Dkt. Entry 269-9 at ¶¶ 10-36 (emphasis in original). 

3  Indeed, in this Court’s opinion dated February 8, 2017, the Court noted that Plaintiffs’ claims purported to 
rest on alleged acts purportedly committed by Ms. Devine after the alleged Penny Stock Scheme occurred.  Dkt. 
Entry 521 at 44-45. 

4 Ms. Devine was unable to file a summary judgment motion in this Action because Plaintiffs’ complaints 
were never able to withstand motions to dismiss.  At the time of the voluntary dismissal, Ms. Devine’s motion 
to dismiss Plaintiffs’ Second Amended Complaint was pending.  See Dkt. Entries 569, 570, 648, 649.  
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utterly failed to allege facts that would satisfy the applicable tracing requirements for either 

their federal or Florida RICO claims, or their claim for unjust enrichment.  Plaintiffs thus 

were unable to establish the elements of any of their alleged claims.  See infra Section V.   

As the deficiencies in Plaintiffs’ various pleadings became clear, Ms. Devine learned 

that the legal offensive that upended her life was the product of a years-long collaboration 

between Plaintiffs—whose investment manager, Absolute Capital Management Holdings, 

Ltd., once employed her ex-husband—and the Office of the Attorney General of Switzerland 

(“OAG”).  From the start of that relationship, Plaintiffs acted aggressively to exploit their 

collaboration with the OAG.  Two examples are noteworthy.  First, after the Court issued the 

Ex Parte TRO, Plaintiffs deposed Ms. Devine  

 

.5  Second, Ms. Devine later 

discovered that an expert report that Plaintiffs produced in connection with this Action—and 

which Plaintiffs later turned over to the OAG—relied, in part on FBI work-product.6  As 

document discovery and motion practice continued in this Action, Ms. Devine learned that 

Plaintiffs’ collaboration with the Swiss government continued throughout this litigation and 

even after the dismissal of Plaintiffs’ suit. 

                                                 

5 Transcript of the July 29, 2015 deposition of Ms. Devine at , attached hereto as Exhibit A. At the 
hearing on Ms. Devine’s first motion to dissolve the Ex Parte TRO, Plaintiffs sought to use those same 
documents but this Court sustained an objection to their introduction when the Plaintiffs did not indicate their 
origin.  See July 30, 2015 hearing transcript, 152:16-153:21, attached hereto as Exhibit B.  It is telling that, at 
the very first hearing, Plaintiffs chose not to be candid with this Court as to the origin of these documents.  

6 See Judgment Motion at 15.  Plaintiffs recently filed a declaration in which Estera’s Director denied that 
Estera “rel[ied] upon” a “tracing analysis” prepared by one particular FBI agent.  As set forth below, that denial 
is misleading at best and outright false at worst.  See infra Section V.  
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In fact, it is now clear that Plaintiffs worked hand-in-glove with the OAG throughout 

this case and, in Ms. Devine’s view, abused the U.S. legal system to aid a foreign 

investigation.  When Plaintiffs obtained account statements, asset lists, and deposition 

testimony from Ms. Devine and others in this Action, they funneled much of those materials 

to the OAG.  Judgment Motion at 12, 14.  In turn, the OAG made requests of the U.S. 

government on Plaintiffs’ behalf.  Id. at 17-18.  Those efforts included asking the U.S. 

government just last Fall to refreeze assets that had been released by this Court.  Id. The 

OAG also shared with Plaintiffs documents that it had received from the U.S. government.  

Within just the last few months, the OAG issued another investigative report that repeatedly 

cites an expert report produced by Plaintiffs and deposition testimony that Plaintiffs obtained 

in this Action.  Id. at 23. 

Plaintiffs’ bad-faith conduct did not start to become clear until after they made the 

private Swiss complaint public in 2016 during a discovery dispute.  See Dkt. Entries 269-9, 

269-10. Only then did Ms. Devine begin to piece together the nature of the interaction 

between Plaintiffs and the OAG.  As this Court is aware, while this Action unfolded, 

Plaintiffs refused to provide deposition testimony.  Judgment Motion at 19-23.  Although Ms. 

Devine was deposed twice during the pendency of this case, not even one of the nine 

Plaintiffs provided so much as a minute of deposition testimony.  Id. at 5, 19-23.  Rather, 

they resisted every deposition notice Ms. Devine issued, whether through motion practice or 

a brazen and inexcusable refusal to appear.  Id. at 19-23.  When the Court eventually ordered 

the first of the Plaintiff funds to submit to a deposition, Plaintiffs voluntarily dismissed their 

last claim instead and disappeared without any rational explanation.  Id.  In the interim, even 
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after this Court dismissed all but one of Plaintiffs’ six counts, they continued to gather 

additional information that they sent to the OAG.   

In short, the facts admit only one conclusion:  Plaintiffs acted in bad faith. They filed 

a complaint in which they took a different “factual” position than that asserted in the Swiss 

proceeding.  They brought claims that were barred by the relevant statutes of limitations and 

devoid of critical facts, including tracing information, that was necessary to maintain or file 

the Action. They commenced this case only after secretly requesting that the OAG pursue 

criminal charges against Ms. Devine—which the Swiss to date have declined to do—and 

concealed that fact from Ms. Devine while they negotiated a protective order with a 

provision permitting them to send information offshore.  Plaintiffs then used this Action over 

a two-and-a-half-year period as a discovery device in an attempt to support their Swiss legal 

campaign, abusing the liberal discovery permitted under U.S. law to obtain reams of financial 

information and sworn deposition testimony that they could not otherwise have acquired.  As 

they funneled that material back to the OAG—and as they successfully campaigned to have 

the OAG make requests to the U.S. government on their behalf—Plaintiffs steadfastly 

refused to provide even one word of sworn deposition testimony themselves.  Finally, when 

the Court ordered them to submit to a deposition after more than two-and-a-half years of 

scorched earth litigation, they chose to drop their claim. 

In addition to the statutory costs to which Ms. Devine is entitled as the prevailing 

party, the instant motion seeks redress for Plaintiffs’ abusive litigation conduct pursuant to 

statute, the Federal Rules, and the Court’s inherent authority. 

BACKGROUND 
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This litigation and the facts underlying it have been described at length in the parties’ 

prior submissions to the Court.  The facts relevant to the instant Motion, specifically, are set 

forth in the “Background” section of the Judgment Motion and in Ms. Devine’s Reply in 

Further Support of Her Motion for Entry of Partial Final Judgment (Dkt. Entry 696 at 3-4) 

(the “Reply”).  Except as otherwise noted herein, Ms. Devine respectfully refers the Court to 

the Judgment Motion and the Reply for a comprehensive account of the salient facts. 

ARGUMENT 

I. Ms. Devine May Move for an Award of Costs and Attorney’s Fees Because  
the July 11, 2018 Judgment Entered by the Clerk Is a Final Judgment 

 
 On July 11, 2018, the Court issued an Opinion and Order (Dkt. Entry 707) (the 

“Judgment Order”) directing the Clerk to enter judgment in Ms. Devine’s favor as to 

Plaintiffs’ claims for “constructive trust” (the “Constructive Trust Claim”), violations of 18 

U.S.C. § 1962(c) (the “Federal RICO Claim”), violations of 18 U.S.C. § 1962(d) (the 

“Federal RICO Conspiracy Claim”), violations of Fla. Stats. §§ 772.103(3) and 895.03(3) 

(the “Florida RICO Claim”), and violations of Fla. Stats. §§ 772.103(4) and 895.03(4) (the 

“Florida RICO Conspiracy Claim”) (collectively with the Federal RICO Claim, the Federal 

RICO Conspiracy Claim, and the Florida RICO Claim, the “RICO Claims”).7  Later that day, 

the Clerk entered a judgment consistent with the Judgment Order (Dkt. Entry 708) (the 

“Judgment”). 

                                                 

7 The sole claim as to which the Court did not enter a final judgment is Plaintiffs’ claim for common law 
unjust enrichment (the “Unjust Enrichment Claim”).  Plaintiffs voluntarily dismissed the Unjust Enrichment 
Claim pursuant to Rule 41(a)(1)(A)(i) of the Federal Rules of Civil Procedure.  See Dkt. Entry 680. 
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Because it certified the dismissal of the Constructive Trust Claim and the RICO 

Claims as final, the Judgment permits Ms. Devine to seek costs compensable under Rule 

54(d).  See Fowler by Fowler v. Jefferson Nat’l Life Ins. Co., No. 4:08-CV-0148-HLM, 2009 

WL 10668900, at *1 (N.D. Ga. Oct. 15, 2009) (“To recover costs under Rule 54(d), however, 

Defendant must wait until the Clerk enters a final judgment and then file a bill of costs.”).  

The entry of the Judgment also marked the start of the fourteen-day period within which Ms. 

Devine may move for an award of costs and attorney’s fees on any other grounds.  See 

Middle District Local Rule 4.18. 

II. The Court Should Award Ms. Devine Costs Pursuant to Rule 54(d) 

 Federal Rule of Civil Procedure 54(d) provides that costs should be allowed to the 

prevailing party.  Because she is the prevailing party, Ms. Devine respectfully submits that 

the Court should award her costs pursuant to Rule 54(d).8   

A. Ms. Devine’s Entitlement to Costs Under Rule 54(d) 

 “Unless a federal statute, these rules, or a court order provides otherwise, costs—

other than attorney’s fees—should be allowed to the prevailing party.”  Fed. R. Civ. P. 54(d).  

“Rule 54(d) creates a ‘strong presumption’ in favor of awarding costs to the prevailing 

party.”  Drake-Sims v. Burlington Coat Factory Warehouse of Alabama, Inc., 330 F. App’x 

795, 805 (11th Cir. 2009) (citing Mathews v. Crosby, 480 F.3d 1265, 1276 (11th Cir. 2007)). 

“To defeat the presumption and deny full costs, a district court must have and state a sound 

basis for doing so.”  Chapman v. Al Transp., 229 F.3d 1012, 1039 (11th Cir. 2000) (en banc). 

                                                 

8 Ms. Devine filed simultaneously herewith a Bills of Costs, which is attached as Exhibit A hereto. 
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 As set forth above, the Clerk entered final judgment in Ms. Devine’s favor as to the 

Constructive Trust Claim and as to the RICO Claims.  Judgment at 1.  Accordingly, Ms. 

Devine is the prevailing party.  See, e.g., Doria v. Class Action Servs., LLC, 261 F.R.D. 678, 

685 (S.D. Fla. 2009) (“Defendants are the ‘prevailing party’ because the civil RICO claim 

was dismissed with prejudice and the suit was dismissed. The fact that I declined to exercise 

supplemental jurisdiction over the state law claims does not change the fact that, as far as this 

federal litigation was concerned, Defendants prevailed.”) (citing Head v. Medford, 62 F.3d 

351, 355 (11th Cir. 1995)).  Ms. Devine is not required to be the prevailing party as to 

Plaintiffs’ remaining, voluntarily dismissed unjust enrichment count in order to be considered 

the prevailing party.  Head, 62 F.3d at 354–55 (11th Cir. 1995) (“To be a prevailing party[,] 

‘[a] party need not prevail on all issues to justify a full award of costs . . . . Cases from this 

and other circuits consistently support shifting costs if the prevailing party obtains judgment 

on even a fraction of the claims advanced.’”) (quoting United States v. Mitchell, 580 F.2d 

789, 793–94 (5th Cir. 1978)) (citation omitted).  As the prevailing party, Ms. Devine is 

entitled to an award of costs under Rule 54(d).  Doria, 261 F.R.D. at 685. 

B. Costs Compensable Under Rule 54(d) 

Under Rule 54(d), a district court “is permitted to tax as costs only those expenses 

enumerated in 28 U.S.C. § 1920.”  Id. (citing Crawford Fitting Co., 482 U.S. 437, 441–42 

(1987)).  Pursuant to 28 U.S.C. § 1920, the following costs may be taxed: 

(1) Fees of the clerk and marshal; (2) Fees for printed or electronically 
recorded transcripts necessarily obtained for use in the case; (3) Fees and 
disbursements for printing and witnesses; (4) Fees for exemplification and the 
costs of making copies of any materials where the copies are necessarily 
obtained for use in the case; (5) Docket fees under section 1923 of this title; 
(6) Compensation of court appointed experts, compensation of interpreters, 
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and salaries, fees, expenses, and costs of special interpretation services under 
section 1828 of this title. 

28 U.S.C. § 1920.  Within the allowable costs for exemplification and the cost of making 

copies, this Court has allowed the recovery of costs from e-discovery vendors, including 

“costs for ‘duplicat[ing] an electronic document in as faithful and complete a manner as 

required’ to comply with discovery obligations, ‘copying responsive documents to 

production media,’ ‘formatting,’ ‘creat[ing] an image of the original source first and then 

apply[ing] special techniques,’ and ‘creat[ing] ‘load files’’ that contain relevant production 

information.”  C.M.J. by and through D.L.J. v. Walt Disney Parks and Resorts US, Inc., 2017 

WL 3065111, at *12 (M.D. Fla. July 19, 2017) (quoting Procaps S.A. v. Patheon Inc., 2016 

WL 411017, at *12-13 (S.D. Fla. Feb. 2, 2016)).  In C.M.J., the court allowed for the 

recovery of “e-discovery tasks that were done including: ‘export files to PDF format,’ ‘run 

multiple productions by individual plaintiff,’ ‘run first three productions . . . and copy 

exported results for distribution to opposing counsel,’ and ‘finalize production of documents . 

. . .’”  Id.  Procaps S.A., which was relied upon by C.M.J., in turn cited CBT Flint Partners, 

LLC v. Return Path, Inc. 737 F.3d 1320, 1325 (Fed. Cir. 2013), applying Eleventh Circuit 

law that carefully reviewed the categories that were recoverable.9 

                                                 

9 The district court in Procaps outlined seven possible categories of electronic discovery costs and found that 
“formatting is a recoverable cost (i.e. converting documents to a uniform production format (such as TIFF)…;” 
“[i]f a party is required to create an image of the original source first and then apply special techniques to 
extract documents while preserving all associated metadata, then those costs are recoverable…;” and “[c]osts 
for the creation of ‘load files’ are covered to the extent that the files contain information required by the 
requested production.” Procaps, 2016 WL 411017 at *13.  This Court further noted that copying charges of 
between $0.10 and $0.25 per page were recoverable. Id. at *6.  Blank Rome charged a rate of $0.15 per regular 
copy and $0.25 per color copy, and Fox Rothschild charged a rate of $0.20 per regular copy, and $1.00 per 
color copy.  Ms. Devine is only requesting reimbursement for $0.25 per color copy.  Ms. Devine’s cost 
submission follows the amounts allowable under Procaps. 
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 To date, Ms. Devine has expended $505 on filing fees; $16,532.74 on fees for printed 

or electronically recorded transcripts necessarily obtained for use in the case; $6,284.49 on 

fees for making copies necessarily obtained for use in the case, $81,198.14 on allowable 

costs for e-discovery services; $715 on the service of process and subpoenas; $180 on 

witness fees, and $10 on statutory docket fees under 28 U.S.C. § 1923.  See Declaration of 

Matthew D. Lee (the “Lee Decl.”) at ¶¶ 4-10; see also Bill of Costs filed as Exhibit A 

hereto.10  The total of those costs is $105,425.37.  Accordingly, the Court should enter an 

Order directing Plaintiffs to reimburse Ms. Devine for $105,425.37 pursuant to Rule 54(d). 

III. The Court Should Award Ms. Devine  
Attorneys’ Fees and Expenses Pursuant to Rule 37(d) 

Federal Rule of Civil Procedure 37(d) provides that if a party fails to attend its own 

deposition, the court must require that party and/or its attorneys to pay the reasonable 

expenses and attorneys’ fees caused by the failure.  Rule 37(d)(3).  Because Plaintiffs failed 

to attend the properly noticed depositions of AAVMFL, AGFL, and AIFL, Ms. Devine 

respectfully submits that the Court should, pursuant to Rule 37(d)(3), award her attorneys’ 

fees and the other reasonable expenses she incurred. 

A. Plaintiffs’ Failure to Appear at the Depositions  
of AAVMFL, AGFL, and AIFL Was Inexcusable 

A party’s failure to appear at its properly noticed deposition “is not excused on the 

ground that the discovery sought was objectionable, unless the party failing to act has a 

                                                 

10 Ms. Devine is cognizant the even though she incurred a significant amount of translation costs, they are not 
recoverable pursuant to Rule 54(b). See Taniguishi v. Kan Pacific Saipan, Ltd.,__U.S.__, 132 S.Ct. 1997 
(2012). Further, since only nominal expert costs are recoverable, Ms. Devine has chosen not to seek them 
pursuant to Rule 54(b).  To the extent that costs are not recoverable under Rule 54(b), Ms. Devine seeks the 
remainder of her costs pursuant to this Court’s inherent authority or the Florida RICO Act. See infra Sections V 
and VI. 
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pending motion for a protective order under Rule 26(c).”  Rule 37(d)(2); In re Steffen, 433 

B.R. 879, 883 (M.D. Fla. 2010) (same) (citation omitted).  “Sanctions allowed under [Fed. R. 

Civ. P.] 37 are intended to: 1) compensate the court and other parties for the added expenses 

caused by discovery abuses, 2) compel discovery, 3) deter others form engaging in similar 

conduct and 4) penalize the offending party or attorney.” Wouters v. Martin County. 9 F.3d 

924, 933 (11th Cir. 1993). Even where a motion for a protective order is pending, “[t]he 

district court’s inaction on a party’s motion for a protective order to postpone the taking of 

his deposition does not relieve the party of the duty to appear for the deposition.” Kelly v. 

Old Dominion Freight Line, Inc., 376 F. App’x 909, 913 (11th Cir. 2010) (citing Hepperle v. 

Johnston, 590 F.2d 609, 613 (5th Cir. 1979)). 

As set forth in the Judgment Motion, AAVMFL, AGFL, and AIFL simply refused to 

appear at their properly noticed depositions.  Judgment Motion at 19-23.  Moreover, 

Plaintiffs’ counsel did not even attempt to obtain a protective order that might have relieved 

AAVMFL, AGFL, and AIFL of their obligation to appear at their noticed depositions.  

Plaintiffs’ failure to appear is therefore inexcusable under Rule 37(d)(2) and any argument as 

to purported overbreadth of the relevant deposition notices is without merit.11  Id. at 20.  

Plaintiffs acted in bad faith and sanctions should be imposed. 

B. Plaintiffs Must Be Sanctioned Pursuant to Rule 37(d)(3) 

                                                 

11 If Plaintiffs’ counsel considered the January Notices to be overbroad, the appropriate course of action would 
have been to move for a protective order as to those notices.  That Plaintiffs followed precisely that course of 
action as to the AEWFL Notice proves that they knew as much.  See Judgment Motion at 14-15, 19-23.  
Moreover, this Court ruled that the AEWFL notice was not, subject to only a few minor exceptions, overbroad.  
Dkt Entry 679. 

Case 2:15-cv-00328-JES-MRM   Document 713   Filed 07/25/18   Page 13 of 37 PageID 21181



 

13 

“The court where the action is pending may, on motion, order sanctions if . . . a party 

or . . . a person designated under Rule 30(b)(6) . . . fails, after being served with proper 

notice, to appear for that person’s deposition.”  Rule 37 (d)(1)(A).  “The failure to appear for 

a deposition after being properly noticed . . . is grounds for sanctions to be ordered.” Steffen, 

433 B.R. at 883 (citation omitted).  “Instead of or in addition to” the types of sanctions 

authorized under Rule 37(b)(2)(A), a court “must” sanction a party that fails to attend its own 

deposition by “requir[ing] the party failing to act, the attorney advising that party, or both to 

pay the reasonable expenses, including attorney’s fees, caused by the failure, unless the 

failure was substantially justified or other circumstances made an award of expenses unjust.”  

Rule 37 (d)(3).   

 Here, Plaintiffs’ failure to appear at the noticed depositions caused Ms. Devine to 

incur significant costs.  Those costs include but are not limited to the legal fees incurred 

preparing for the depositions ($22,729), the cost of shipping exhibits to the noticed 

depositions ($265.82), the sums Ms. Devine’s counsel expended on airfare and lodging 

($505.44), and the fees charged by Ms. Devine’s counsel for time spent in transit and time 

spent waiting for AAVMFL to appear at its noticed deposition ($4,720).12  See Lee Decl. at 

¶¶ 27-28.  In total, the fees and costs incurred by Ms. Devine as a result of Plaintiffs’ failure 

to attend the AAVMFL, AGFL, and AIFL depositions are approximately $28,200.86.  See id. 

 Because Plaintiffs’ failure to attend those depositions is inexcusable under Rule 37, 

Ms. Devine respectfully submits that the Court must sanction Plaintiffs under Rule 37(d)(3) 

                                                 

12 The sums paid to Veritext Legal Solutions for transcript and video services already are included in Ms. 
Devine’s Bill of Costs, but should be awarded pursuant to Rule 37 in the event that any portion of the taxable 
costs is disallowed for any reason. 
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and requests, accordingly, that the Court issue an Order directing Plaintiffs to reimburse Ms. 

Devine for a further $28,200.26. 

IV. The Court Should Award Ms. Devine Damages Against the  
Bond Plaintiffs Posted in Connection with the Ex Parte TRO 

 In the Ex Parte TRO, the Court ordered Plaintiffs to post “a surety bond or a certified 

attorney’s check in the amount of $10,000, as payment of damages to which defendant may 

be entitled for wrongful injunction or restraint.”  Dkt. Entry 10 at 67.  Pursuant to Rule 65(c), 

Plaintiffs posted the required monies (the “TRO Bond”) on July 7, 2015 by way of check, not 

surety.  See Dkt. Entry 15.  Ms. Devine respectfully submits that the Court should award 

damages to her against the TRO Bond. 

 “Most cases hold . . . that a prevailing defendant is entitled to damages on the 

injunction bond unless there is a good reason for not requiring the plaintiff to pay in the 

particular case.”  Coyne-Delaney Co. Inc. v. Capital Development Bd. of State of Ill., 717 

F.2d 385, 391 (7th Cir. 1983) (citations omitted).  The Eleventh Circuit has adopted this 

approach.  See State of Ala. ex rel. Siegelman v. U.S. E.P.A., 925 F.2d 385, 390 (11th Cir. 

1991) (“Coyne-Delaney appears to represent the majority view among the circuits that have 

considered the issue . . . .Accordingly, we will review the district court’s decision in this case 

for abuse of discretion, and we will apply the Coyne-Delaney view of discretion under Rule 

65(c) to the task.”)  (citations omitted).  Applying the Coyne-Delany rule, the Eleventh 

Circuit concluded in Siegelman that “the district court abused its discretion when it 

discharged Alabama from any liability on the posted security” and that “[t]he court was 

obliged to award damages to EPA unless good reasons existed to deny such an award.”  925 

F.2d at 392.  The presumption that a prevailing defendant is entitled to damages “ensures . . . 
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a wrongfully enjoined party of recovery without need for a separate lawsuit or concerns 

regarding insolvency of the plaintiff.”  ADT LLC v. Alarm Protection Technology Florida, 

LLC, Case No. 12-80898-Civ, 2015 WL 10574258 at *1 (S.D. Fla. May 12, 2015) (citation 

omitted).  Even if Plaintiffs acted in good faith (which they did not), “[g]ood faith in seeking 

the injunctive relief is not enough to justify refusing to award damages on a bond.”  Id. 

(citing Siegelman, 254 F.3d at 390).  

 Here, no good cause exists to deny Ms. Devine an award of damages against the TRO 

Bond.  In the voluminous Ex Parte TRO Motion, Plaintiffs assured the Court that they were 

“substantially likely to prevail on the merits of their claims” and that a bond of “no more than 

$10,000” was justified “[i]n light of the unequivocal evidence of Devine’s criminal money 

laundering and unjust enrichment.”  Dkt. Entry 3 at 11-19, 25.  The subsequent involuntary 

dismissal of five of Plaintiffs’ six claims—and Plaintiffs’ decision to abandon this Action 

outright after forcing Ms. Devine to incur millions of dollars of legal fees and other litigation 

expenses13—reveals that Plaintiffs’ representations were made in bad faith and, in any event, 

require the bond proceeds to be turned over to her.14   

 Moreover, even after the issuance of the Ex Parte TRO, Plaintiffs denigrated Ms. 

Devine in correspondence they sent to at least one bank of which Ms. Devine was a 

customer.  Specifically, on October 8, 2015, Plaintiffs’ counsel sent a letter to Deutsche Bank 

in which they cited this Court’s purported “findings that Ms. Devine had engaged in unlawful 

                                                 

13 See Lee Decl. at ¶ 31. 

14 It is particularly noteworthy that in the July 25, 2017 Order dissolving the Ex Parte TRO (Dkt. Entry 575) 
(the “Dissolution Order”), the Court itself concluded that it “d[id] not find a substantial likelihood that plaintiffs 
will be able to ultimately establish their entitlement to the imposition of a constructive trust” over the 
encumbered assets.  Dkt. Entry 575 at 17-18 (footnote omitted). 
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money laundering of large amounts of money over many years.”  See Oct. 8, 2015 letter from 

Linda Imes to Douglas Sloan of Deutsche Bank AG, attached as Exhibit C to the Lee Decl.  

In light of the subsequent “gutting” and dismissal of the RICO Claims, the dismissal with 

prejudice of the Constructive Trust Claim, the dissolution of the Ex Parte TRO, and 

Plaintiffs’ voluntary dismissal of their sole remaining claim, the representations they made to 

the Court and to Ms. Devine’s bank are indefensible. 

 The Ex Parte TRO foisted serious financial and other hardship on Ms. Devine.  Until 

the release of previously encumbered assets, Ms. Devine’s counsel had to proceed with no 

promise that they would ever be paid.  Additionally, Ms. Devine incurred tens of thousands 

of dollars of legal and accounting fees in connection with the preparation of the quarterly 

expenditure submissions that the Court required her to submit to document her compliance 

with the Ex Parte TRO.  See Lee Decl. at ¶¶ 29-30.  Ms. Devine suffered collateral 

consequences, as well, including banks closing Ms. Devine’s accounts as a result of asset 

freeze, and the closing of an account for Ms. Devine’s father that held his pension funds.15  

Moreover, it is clear that the amount of the TRO Bond is dwarfed by the damages that the Ex 

Parte TRO caused Ms. Devine to incur in the form of additional costs and attorneys’ fees.  

See infra Sections V and VI.  Ms. Devine respectfully submits that no good cause exists to 

deny her an award of damages against the TRO Bond and requests that the Court order such 

an award in her favor in the amount of no less than $10,000.16 

                                                 

15 The closing of this account, which had been maintained for more than two decades, occurred a few months 
before the onset of dementia and approximately a year before the death of Ms. Devine’s father. 

16 That Plaintiffs voluntarily dismissed their sole remaining cause of action without prejudice is irrelevant to 
their liability on the TRO Bond.  See U.S. D.I.D. Corp. v. Windstream Commc’ns, Inc., 775 F.3d 128, 135 (2d 
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V. The Court Should Award Ms. Devine Attorneys’ Fees 
and Costs Pursuant to the Court’s Inherent Authority 

 Courts have the inherent power to police the litigants who appear before them.  

Chambers v. NASCO, Inc., 501 U.S. 32, 44-45 (1991).  “[A] court may assess attorneys’ fees 

for the willful disobedience of a court order[,] . . . as part of the fine to be levied on the 

defendant(,) or when the losing party has ‘acted in bad faith, vexatiously, wantonly, or for 

oppressive reasons.”  Alyeska Pipeline Serv. Co. v. Wilderness Soc’y, 421 U.S. 240, 258–59 

(1975) (citations and internal quotation marks omitted).17  Because Plaintiffs acted in bad 

faith, vexatiously, and for oppressive reasons in this Action, Ms. Devine respectfully submits 

that the Court should, pursuant to its inherent authority, award her additional attorneys’ fees 

and costs not covered in the requests outlined above. 

A. The Court’s Inherent Power to Sanction for Bad Faith 

A court’s inherent power is “‘governed not by rule or statute but by the control 

necessarily vested in courts to manage their own affairs so as to achieve the orderly and 

expeditious disposition of cases.’”  Chambers, 501 U.S. at 43 (quoting Link v. Wabash R. 

Co., 370 U.S. 626, 630-31 (1962)).  A district court may use that power “to fashion an 

appropriate sanction for conduct which abuses the judicial process.”  Id. at 44-45. Such 

sanctions may include an “assess[ment of] attorney’s fees when a party has acted in bad faith, 

                                                                                                                                                       

Cir. 2014) (“To achieve these purposes, a district court must retain jurisdiction to award costs and damages 
from Rule 65(c) security despite the plaintiff’s entry of a voluntary dismissal under Rule 41(a)(1).”). 

17 Alyeska Pipeline Serv. Co. cited Vaughn v. Atkinson, 369 U.S. 527 (1962), which stated that “allowance of 
counsel fees and other expenses entailed by litigation, but not included in the ordinary taxable costs regulated 
by statute, is ‘part of the history equity jurisdiction of the federal courts.’” (citation omitted).  Vaughn, in turn, 
cited The Apollon, 22 U.S. 362 (1824), which arose from a wrongful seizure of a vessel where attorneys’ fees 
were awarded after the vessel was ordered released.  The parallel between The Apollon and the wrongful 
restraint of assets here is apparent. 
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vexatiously, wantonly, or for oppressive reasons.”  Id. at 45-46 (citations and internal 

quotation marks omitted).  Although “the inherent power of a court [to sanction a litigant] 

can be invoked even if procedural rules exist which sanction the same conduct,” id. at 49, 

sanctions issued pursuant to a court’s inherent authority may be particularly appropriate 

where “[m]uch of the bad-faith conduct by [the sanctioned litigant] was beyond the reach of 

the [Federal] Rules,” such as Rule 11.  Id. at 50-51.  Sanctions issued pursuant to a court’s 

inherent power may even punish “abuses of process occurring beyond the courtroom.”  Id. at 

57.  Litigation costs may be awarded.  Id.  

Most recently, the Supreme Court concluded in 2017 that an award of costs and 

attorneys’ fees issued pursuant to a court’s inherent authority must be compensatory and not 

punitive and may serve only as recompense for the attorneys’ fees and costs resulting from 

misconduct.  Goodyear Tire & Rubber Co. v. Haeger, __U.S.__,__,137 S. Ct. 1178, 1186 

(2017) (remanding for findings as to what amount of fees was incurred due to concealment of 

documents during discovery).  Fees may be awarded even if the underlying claim  was 

meritorious—which Ms. Devine believes was not the case here—as long as the movant’s 

request for fees is premised on harassment by the movant’s opponent.  Barnes v. Dalton, 158 

F.3d 1212, 1214 (11th Cir. 1998).  If such an award is granted, it may include expert witness 

fees.  Envtl. Mfg. Sols., LLC v. Peach State Labs, Inc., 274 F. Supp. 3d 1298, 1330 (M.D. 

Fla. 2017) (“Expert witness fees may be awarded under the court’s inherent powers”) 

(citation omitted), appeal pending.  Courts in this Circuit have imposed seven-figure 

sanctions in the form of attorneys’ fees and costs where bad faith is found.  See, e.g., 

Wachovia Bank v. Tien, 406 Fed. Appx. 378, 383-384 (11th Cir. 2010) (upholding $3.4 
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million sanction for bad faith under inherent authority for party who made “knowingly false” 

assertions, “was uncooperative throughout discovery,” and prolonged litigation of frivolous 

claims for four years); Qantum Communications Corp. v. Star Broadcasting, Inc., 491 

F.Supp.2d 1123, 1135 (S.D. Fla. 2007) (awarding $1,152,493 plus supplementary amounts in 

fees and costs for bad faith conduct including giving false testimony, asserting untenable 

legal positions, and failing to disclose material discovery).  

Whether the Plaintiffs acted unreasonably and vexatiously enough to warrant 

sanctions is measured objectively.  See, e.g., Norelus v. Denny’s, Inc., 628 F.3d 1270, 1282 

(11th Cir. 2010).  The standard courts apply “is an objective one turning ‘not on the 

attorney’s subjective intent, but on the attorney’s objective conduct.’”  Id. (quoting Amlong 

& Amlong, P.A. v. Denny’s, Inc., 500 F.3d 1230, 1239 (11th Cir. 2007)).  “‘[O]bjectively 

reckless conduct is enough to warrant sanctions even if the attorney does not act knowingly 

and malevolently.’” Id. (quoting Amlong, 500 F.3d at 1241).  A court should compare the 

conduct at issue with “how a reasonable attorney would have acted under the circumstances.”  

Id. 

 In Chambers, the Supreme Court affirmed the district court’s ruling “assessing as a 

sanction for [the petitioner’s] bad-faith conduct the entire amount of [the respondent’s] 

attorney’s fees,” which exceeded $996,000.  Id. at 58, 40.  The petitioner’s bad-faith conduct 

included some conduct comparable to that at issue here.  In Chambers, the petitioner decided 

that he did not wish to proceed with the agreed-upon sale of a telephone station owned by his 

corporation.  He discovered with counsel that, since the sale agreement had not been 

recorded, if the subject properties were sold to a third party and the deeds recorded before 
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issuance of a TRO, the district court would lack jurisdiction.  He and his counsel did just that 

by creating a trust to which the relevant company was sold.  When the lawyer thereafter 

appeared before the court for a TRO hearing, counsel made no mention of the deed that had 

been recorded just prior.  Rather, counsel notified the court of that fact the following day and 

admitted that the information relating to the transfer had been intentionally withheld.  Id. at 

38.  The petitioner thereafter refused to allow document inspection by his adversary, filed 

meritless motions and “delaying actions.”  Id. at 38-39.  The Supreme Court found that the 

district court was well within its authority to impose sanctions, including attorneys’ fees, for 

the petitioner’s conduct.  Id. at 50. 

Numerous other federal courts have reached similar conclusions when faced with bad 

faith conduct by a party.  See, e,g. Hayden v. Vance, 708 F. App’x 976, 978 (11th Cir. 2017) 

(affirming trial court’s award of attorneys’ fees pursuant, in part, to the trial court’s inherent 

power where it was “obvious from [the plaintiff’s] multiple filings, a review of the state court 

docket, and the prior case filed in the Northern District of Alabama that Plaintiff simply will 

not accept the state court judgment and keeps court shopping in the vain hope to find 

someone who will agree with him”); Amlong & Amlong v. Denny’s Inc., 500 F.3d 1230, 

1239-1240 (11th Cir. 2007) (awarding fees based upon filing of sixty-three page errata sheet 

under 28 U.S.C. § 1927); McConnell v. Critchlow, 661 F.2d 116, 118-119 (9th Cir. 1981) 

(affirming award of appellate costs after finding statute of limitations barred the action); 

Peach State Labs., 274 F. Supp. 3d at 1316, 1331 (awarding the defendant $513,295 in 

attorneys’ fees and $80,612 in litigation expenses and noting that “if a party’s misconduct 

began early in the litigation and the party seeking fees establishes that without such 
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misconduct, it would not have incurred any fees at all, the aggrieved party may recover the 

full amount of its fees” pursuant to the court’s inherent authority). 18 

B. Plaintiffs Acted in Bad Faith, Vexatiously, 
and for Oppressive Reasons and Should Be  
Sanctioned Pursuant to the Court’s Inherent Authority  

Here, as in Hayden, Chambers, and Peach State Labs., Plaintiffs acted in bad faith, 

vexatiously, and for oppressive reasons; namely, to render Ms. Devine penniless and unable 

to defend herself in this Action and in the continuing investigation conducted by the OAG. 

Indeed, the history of this Action is rife with examples of Plaintiffs’ bad-faith conduct.  See 

Judgment Motion at 10-22; Reply at 3-4.  As set forth above, that misconduct included, at the 

outset, Plaintiffs’ filing of a shotgun pleading, their concealment of the fact that they had 

filed a private criminal complaint against Ms. Devine in Switzerland just weeks earlier, and 

their adoption of inconsistent positions vis-à-vis Ms. Devine’s alleged participation in the 

purported “Penny Stock Scheme.”  See supra Preliminary Statement.  Plaintiffs’ attempts to 

plead inconsistently in the two jurisdictions placed them in an untenable position here.  If 

they pleaded involvement by Ms. Devine in the Penny Stock Scheme, then their RICO claims 

would be preempted by the PSLRA bar; however, by not pleading such involvement, 

Plaintiffs would be unable to establish the alleged predicate offense involvement necessary to 
                                                 

18 See also In re Engle Cases, 283 F. Supp. 3d 1174, 1242-1244, 1254-1255 (M.D. Fla. 2017) (ordering two 
plaintiffs’ attorneys and their firms to pay “compensatory” sanctions of $9,164,404 pursuant to Rule 11, 28 
U.S.C. § 1927, and the court’s inherent authority; calculating $9,164,404 award as “the entire cost” borne by the 
courts and the Office of the United States Attorney for the Middle District of Florida as a result of the 
respondent attorneys’ filing of 1,250 “sanctionable cases” that “were frivolous from their inception; ” noting 
that, “the Middle District of Florida had the ninth heaviest weighted caseload in the country (out of 94 district 
courts).”  Id. at 1250 (footnote omitted); “[f]or nearly two and a half years, . . . the judges of this Court devoted 
an incalculable amount of time to parsing through” the frivolous claims, and that during that time, “[o]ther 
litigants suffered as a result . . . because the time and resources the Court had to devote to these tasks could have 
been spent resolving other cases.”  Id. at 1254-55.  The Engle court also stated that sanctions were appropriate 
where there is a violation of the court’s local rules or rules regulating the bar. Id. at 1243. 
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show the requisite violation of the federal and Florida RICO statutes. 19  Plaintiffs’ failure to 

come clean with the Court at the inception of this litigation about the starkly different 

allegations they made against Ms. Devine in Switzerland and before this Court—i.e., their 

attempt to sidestep the PSLRA bar to their RICO claims here while they argued in 

Switzerland that Ms. Devine was a conspirator—is more than sufficient, standing alone, to 

establish bad faith. 20 

Moreover, Plaintiffs’ decision to file this Action was an act of bad faith.  Indisputable 

documentary evidence shows that no later than 2007, Plaintiffs were aware that Ms. Devine 

had received millions of dollars of assets from her ex-husband.  Plaintiffs, therefore, were on 

notice of their potential claims against Ms. Devine by then.  For instance, on September 6, 

2007, Absolute Capital Management Holdings Limited (“ACMH”), the publicly-traded 

affiliate of the Plaintiff funds, issued a formal announcement via the London Stock Exchange 

                                                 

19 In fact, in their response to Ms. Devine’s Motion to Dismiss the Amended Complaint, Plaintiffs were 
relegated to making the specious argument that the predicate unlawful activity for Ms. Devine’s alleged money 
laundering was money laundering.  Dkt. Entry 318, Dkt. Entry 336.  It is hornbook law that the predicate for a 
money laundering offense cannot be the act of money laundering.  Dkt. Entry 336.  Based upon its post-Nabisco 
ruling on Ms. Devine’s motion to dismiss Plaintiffs’ Amended Complaint, this Court never had to reach the lack 
of a predicate offense that further doomed Plaintiffs’ claims.  

20 By filing motions for admission pro hac vice with this Court, Plaintiffs’ counsel agreed by way of the Court’s 
Local Rules to abide by “the Code of Professional Responsibility and other ethical limitation or requirements 
then governing the professional behavior of the members of the Florida Bar,” which include the Rules 
Regulating the Florida Bar.  Rule 2.02 of the Local Rules of the United States District Court for the Middle 
District of Florida.  Among the Rules Regulating the Florida Bar is Rule 4-3.4 Fairness to Opposing Party and 
Counsel, which provides that: 

A lawyer must not: (a) unlawfully obstruct another party’s access to evidence or unlawfully 
alter, destroy or conceal a document or other material that the lawyer knows or reasonably 
should know is relevant to a pending or a reasonably foreseeable proceeding; nor counsel or 
assist another person to do any such act[.] 

Rule 4-3.4 of the Rules Regulating the Florida Bar.  As set forth above, Plaintiffs did not, at the inception of this 
case, reveal that they had recently filed a private criminal complaint against Ms. Devine in Switzerland.  Rather, 
they concealed that critical fact for months.  Whatever the rules governing Swiss practice may require, by 
participating in this Action, Plaintiffs assumed an affirmative obligation not to “conceal . . . material . . . 
relevant to a pending or a reasonably foreseeable proceeding.”  Plaintiffs violated Rule 4-3.4.  
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Aggregated Regulatory News Services (“RNS”) stating that ACMH “has been notified that 

Susan E. Devine Homm has an interest in 4,000,000 shares [of ACMH stock], representing 

5.8 per cent of the issued share capital.”  See Sept. 6, 2007 ACMH RNS Announcement, 

attached as Exhibit D to the Lee Decl.  Similarly, a November 10, 2006 announcement made 

by ACMH via the RNS stated, in part, that ACMH had “been notified that . . . CSI Asset 

Management Establishment now controls 27,680,055 ordinary shares of [ACMH], 

representing 51.1% of the ordinary shares in issue” and that the potential beneficiaries of CSI 

Asset Management Establishment “include the wife and children of Florian Homm.”  See 

Nov. 10, 2006 ACMH RNS Announcement, attached as Exhibit E to the Lee Decl.21   

In fact, Ms. Devine’s divorce from Florian Homm had become a matter of public 

record no later than May 21, 2007, when a “Final Judgment of Dissolution of Marriage” as to 

Ms. Devine and Florian Homm (the “Divorce Judgment”) was filed with the Circuit Court of 

the Twentieth Judicial Circuit, in and for Collier County, Florida.  See Exhibit F attached to 

the Lee Decl.  The Divorce Judgment and the attached Martial Settlement Agreement even 
                                                 

21 This Court can take judicial notice of the existence of the RNS announcements for the purpose of 
determining whether Plaintiffs’ claims fall outside the limitations period.  See, e.g., Power v. Williams, No. 
3:09-cv-594-J-20MCR, 2010 WL 2132001, at *4 (M.D. Fla. Mar. 17, 2010) (“it is proper to take judicial notice 
of the fact that press coverage, prior lawsuits, or regulatory filings contained certain information, without regard 
to the truth of their contents, in deciding whether so-called ‘storm warnings' were adequate to trigger inquiry 
notice”) (quotations omitted); Barron v. Snyder’s-Lance, Inc., No. 13-62496-CIV, 2015 WL 11182066, at *4 
(S.D. Fla. Mar. 20, 2015) (“‘Courts may take judicial notice of publications introduced to ‘indicate what was in 
the public realm at the time, not whether the contents of those articles were in fact true’”) (quoting Von Saher v. 
Norton Simon Museum of Art at Pasadena, 592 F.3d 954, 960 (9th Cir. 2010)); U.S. ex rel. Osheroff v. Humana 
Inc., 776 F.3d 805, 812 n.4 (11th Cir. 2015) (“courts may take judicial notice of documents such as the 
newspaper articles at issue here for the limited purpose of determining which statements the documents 
contain.”) (citation omitted).  Additionally, because Plaintiffs inexcusably refused to submit to three properly 
noticed depositions at which they would have been questioned regarding the RNS announcements—and 
because their voluntary dismissal of this Action prevented the court-ordered Rule 30(b)(6) deposition of 
Absolute East West Fund Limited from occurring (see Dkt. Entry 679 at 17)—this Court should, pursuant to 
Sections (d)(3) and (b)(2)(A)(i) of Rule 37, treat as established for the purposes of this Motion that the RNS 
announcements in question are authentic and accurately reflect the public announcements made by Plaintiffs on 
the dates shown on the announcements.  See Rule 37(d)(3). 
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acknowledged that Florian Homm would make an “equalizing payment” of $1.5 million to 

Ms. Devine.  Id. at 7.  Thus, Ms. Devine’s receipt of substantial assets from Florian Homm 

was a matter of public record no later than 2007.  A June 3, 2008 email from Glenn Kennedy, 

the then-general counsel of ACMH, to another attorney confirms that Mr. Kennedy—the 

apparent architect of Plaintiffs’ litigation strategy—was indeed aware of Ms. Devine’s 

divorce from Florian Homm by that date:  “[I]t would appear that the transfer related to Mr. 

Homm and Mrs. [sic] Devine’s divorce settlement.”  See June 3, 2008 Email from Glenn 

Kennedy to Michael Kloter, attached as Exhibit G to the Lee Decl. 

The limitations period applicable to Plaintiffs’ Federal RICO and RICO Conspiracy 

Claims and the Unjust Enrichment Claim was four years.  See Rotella v. Wood, 528 U.S. 549, 

551 (2000); Davis v. Monahan, 832 So.2d 708, 709 (Fla. 2002).  The limitations period 

applicable to Plaintiffs’ Florida RICO and RICO Conspiracy Claims was five years.  See Fla. 

Stat. Ann. § 895.05(11).  Accordingly, Plaintiffs’ suit was clearly time-barred long before it 

was filed in 2015.  Plaintiffs’ decision to file this plainly time-barred action—and, as set 

forth in the Judgment Motion, to use it improperly as a one-sided discovery device to funnel 

information to the OAG—is further proof of Plaintiffs’ bad faith and oppressive intentions.22  

See McConnell, 661 F.2d at 118-19; see also Judgment Motion at 13-14. 

Yet Plaintiffs engaged in additional bad faith conduct after they filed this Action, 

much of which mirrors the conduct sanctioned in Chambers. Starting with the obvious, 

Plaintiffs dismissed this action after causing the filings of over 760 docket entries in this 

                                                 

22 Ms. Devine has sought to litigate the limitations issue since the inception of this Action.  See Dkt. Entries 
94, 569. 
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Court.23  Second, Plaintiffs claimed that Ms. Devine’s assets were traceable to her ex-

husband’s misconduct; that claim was baseless.  See Dissolution Order at 17-18 (concluding 

that “[a] review of the tracing allegations reveals that most, if not all, of the funds plaintiffs 

are seeking to establish as the res of a constructive trust have been commingled multiple 

times with funds in other accounts and with other funds when purchasing real estate and 

other items” and that “the Court does not find a substantial likelihood that plaintiffs will be 

able to ultimately establish their entitlement to the imposition of a constructive trust”); see 

also Expert Report of Daniel Gill, attached as Exhibit H to the Lee Decl. (  

).  Third, 

Plaintiffs were unable to plead an adequate unjust enrichment claim based upon the absence 

of a direct benefit between Plaintiffs and Ms. Devine and based upon Plaintiffs’ inability to 

trace funds.  See Dkt. Entries 569, 604, 648.  Moreover, it is unclear to this day whether 

Plaintiffs even had standing to bring this suit.24  

                                                 

23 More than 700 docket entries have been made in this Action, and another eighty-five docket entries were 
made in the companion proceeding captioned Absolute Activist Value Master Fund Ltd v. Devine, 2:16-cv-
00047-JES-MRM. 

24 Specifically, it appears as though  
  

 attached as 
Exhibit I to Lee Decl.  (This and the other portions of  that Plaintiffs have 
designated confidential pursuant to the July 1, 2015 Stipulation and Protective Order (Dkt. Entry 64) are subject 
to Ms. Devine’s pending Motion for Modification of Stipulation and Protective Order (Dkt. Entry 690).)  What 
is clear is that  

  
 

  Ms. Devine intended 
to question Plaintiffs regarding their standing during their Rule 30(b)(6) depositions.  However, because three 
of the Plaintiffs inexcusably refused to attend their properly noticed Rule 30(b)(6) depositions—and because 
Plaintiffs voluntarily dismissed what remained of their case just days after the Court ordered them to submit to a 
deposition (see Dkt. Entry 679 at 17)—Ms. Devine has been prevented from obtaining the testimony that might 
vindicate her theory.  Accordingly, Ms. Devine submits that this Court should, pursuant to Sections (d)(3) and 
(b)(2)(A)(i) of Rule 37, treat as established for the purposes of this Motion that had they attended their properly 
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Fourth, despite the existence of these fatal flaws in their case, Plaintiffs fought with 

Ms. Devine at every turn, and worked hand-in-glove with the OAG to use this Action as a 

vehicle to funnel information to the Swiss. Judgment Motion at 12, 14.  Fifth, when finally 

ordered to appear for deposition where their own credibility or veracity might have been 

tested, Plaintiffs disappeared by dismissing their only remaining cause of action with an 

explanation that does not withstand scrutiny.25  Because Plaintiffs have conducted this entire 

Action in bad faith, vexatiously, and for oppressive reasons, the Court should, pursuant to its 

inherent authority, award Ms. Devine all of the costs and attorneys’ fees she has incurred 

since the commencement of this case.26  See Chambers, 501 U.S. at 55 (“the District Court 

acted within its discretion in assessing as a sanction for Chambers’ bad-faith conduct the 

                                                                                                                                                       

noticed depositions, Plaintiffs would have testified that  
 
.  

See Rule 37(d)(3). 

25 In a brief filed several months after they voluntarily dismissed their sole remaining cause of action, 
Plaintiffs claimed that Ms. Devine’s alleged “requests to access her [previously frozen Bank of America] 
accounts” convinced them that it was no longer in their interest to litigate this Action.  Dkt. Entry 691 at 12.  
However, as the Court is aware, Ms. Devine has interests in bank accounts and other assets, including real 
property, in the U.S. and abroad.  If Plaintiffs’ remaining claim for unjust enrichment count had any merit 
(which it did not), then the potential movement of certain of Ms. Devine’s funds from one U.S. bank would not 
render a hypothetical judgment—assuming that Plaintiffs ever could have obtained one—uncollectable.  
Accordingly, Plaintiffs’ purported explanation for their decision to walk away from this Action after nearly 
three years of litigation is simply unconvincing.   

26 Plaintiffs’ misconduct continued even after the conclusion of this case.  For instance, on April 19, 2018, Ms. 
Devine’s counsel contacted Plaintiffs’ counsel by email regarding the filing of her anticipated Judgment Motion 
and her anticipated Motion for Modification of Stipulation and Protective Order.  Asked whether they would 
oppose those motions, Plaintiffs’ counsel responded the following day by stating that “we intend to oppose the 
motion for entry of final judgment” and that they would “oppose the relief you say you intend to seek with 
regard to the Stipulation and Protective Order, and in the alternative we will ask that we be allowed to share 
with U.S. and Swiss prosecutors all of the materials that Devine designated confidential during the pendency of 
the case.”  See April 20, 2018 email from David Spears, attached as Exhibit J to the Lee Decl.  In fact, Plaintiffs 
did not “oppose the motion for entry of final judgment,” yet their bellicose email forced Ms. Devine to file a 
full, opposed motion rather than a simpler unopposed motion.  Additionally, the email from Plaintiffs’ counsel 
lays bare that Plaintiffs’ intent was and is to provide information to the OAG rather than to litigate this Action 
to its conclusion. 
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entire amount of NASCO’s attorney’s fees”).27  Those figures are $6,219,536.54 and 

$829,092.59,28 respectively.  See Lee Decl. at ¶¶ 31-37.29  A significant award of costs and 

attorneys’ fees made pursuant to the Court’s inherent authority is appropriate here because 

Plaintiffs wasted more than two-and-a-half years of the Court’s time and resources only to 

abandon their case once the Court ordered them to appear at a deposition.  See Engle, 283 F. 

Supp. 3d at 1254-55 (awarding $9,164,404). 

Ms. Devine suggests that the Court consider how it would have reacted if, at the 

inception of this Action, Plaintiffs revealed that they intended: (a) to restrain Ms. Devine’s 

assets so as to inhibit her ability to mount a defense either here or in response to the OAG 

investigation; (b) to use the liberal rules of discovery in the U.S. to obtain and funnel 

information to the OAG; (c) to file time-barred RICO and unjust enrichment allegations that 

had no chance to succeed (even before the Supreme Court’s decision in Nabisco); (d) to 

create an expert report based, in part, on FBI work product that they obtained from the OAG 

and turned over to the OAG; and (e) that they would simply walk away from this Action 

once the Court eventually ordered them to submit to a deposition.  Ms. Devine submits that 

this Court would not have allowed such a suit to proceed and consume substantial amounts of 

this Court’s and the Eleventh Circuit’s time over a two-and-a-half year period.  

                                                 

27 Hayden is also apt.  There, as here, the plaintiff “ke[pt] court shopping in the vain hope to find someone 
who will agree with him.”  708 F. App’x at 978.  In Hayden, the other authority to which the plaintiff turned 
was another U.S. court.  Id.  Here, it is the Swiss OAG and, indirectly, the DOJ.  See Judgment Motion at 13-18. 

28 The costs requested here pursuant to the Court’s inherent authority do not include those taxable costs 
included on Ms. Devine’ Bill of Costs submitted under Rule 54(d).  To the extent any cost included on the Bill 
of Costs is denied for any reason, it should be added to the award of costs made under the Court’s inherent 
authority. 

29 A summary chart setting forth the fees and costs incurred by Ms. Devine over the life of this Action is filed 
simultaneously herewith as Exhibit R to the Lee Decl. 
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Plaintiffs’ bad faith conduct continues to this day.  While Ms. Devine noted in the 

Judgment Motion that Plaintiffs created and produced to Ms. Devine an expert report based, 

in part, on FBI work product —and that Plaintiffs later turned over that report to the OAG 

(Dkt. Entry 685 at 15)—Plaintiffs thereafter filed a declaration in which a Director of Estera 

Fund Services (Isle of Man) Limited denied that Estera “rel[ied] upon” a “tracing analysis” 

prepared by a particular FBI agent in preparing its report.  Dkt. Entry 693.  That claim, 

however, is misleading at best and outright false at worst. 30  That Plaintiffs would file such a 

misleading declaration even after the dismissal of their final surviving claim speaks to their 

lack of good faith. 

To the extent the Court elects not to award Ms. Devine the full complement of the 

costs and attorneys’ fees she has incurred since the commencement of this Action, the Court 

should award Ms. Devine, at a minimum, the costs and attorney’s fees she has incurred since 

the Nabisco decision was issued by the Supreme Court, as that decision clearly spelled the 

                                                 

30 While Plaintiffs denied that the Estera report relies on a specific item of FBI work-product (Dkt. Entry 691 
at 16), Plaintiffs produced to Ms. Devine  

.  Specifically, on July 7, 2017, David Spears, counsel to Plaintiffs, sent a letter to Ms. Devine’s 
counsel stating, in part, that “[e]nclosed is a copy of the expert report of Estera Fund Services (Isle of Man) 
Limited, and a hard drive of documents bearing Bates numbers ESTERA-MDFL-000001 to ESTERA-MDFL-
034259, which were considered by Estera in preparing this report.”  Exhibit K to Lee Decl. at 1 (emphasis 
added).  The second document in that production, which  

 
Exhibit L to Lee Decl. at 1 

(emphasis added).   
 

  The 
declaration that Plaintiffs filed in an effort to rebut that conclusion (Dkt. Entry 693) is therefore highly 
misleading at best and outright false at worst, and demonstrates continued bad faith conduct on Plaintiffs’ part.  
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death-knell of Plaintiffs’ RICO claims. This amount is $3,446,975.05 in fees and 

$384,507.31 in costs, which includes attorneys’ fees, and costs not covered by Rule 54(b).31 

Alternatively, the Court should award Ms. Devine all of the costs and attorneys’ fees 

she incurred after the issuance of the Order on the Second Motion to Dismiss and Plaintiffs’ 

subsequent decision not to re-plead the RICO Claims.  After the Court issued the Order on 

the Second Motion to Dismiss and Plaintiffs chose not to re-plead the RICO Claims, only the 

Unjust Enrichment Claim remained.  See Dkt. Entries 521, 527, 559, 560.  As set forth 

above, that claim plainly was time-barred and was also defective because Plaintiffs could not 

otherwise establish the elements of the claim, including the required tracing.  Moreover, the 

four-year limitations period applicable to the Unjust Enrichment Claim clearly had run years 

prior to the filing of this Action in 2015.  In light of that, Plaintiffs’ decision in February 

2017 not to re-plead the RICO Claims and to press forward in this litigation on the basis of 

an Unjust Enrichment Claim that plainly was time-barred undeniably was an act of bad faith.  

Since Plaintiffs’ February 28, 2017 filing of a notice stating that they had elected not to re-

plead the RICO Claims (Dkt. Entry 527 at 2), Ms. Devine has incurred attorney’s fees of 

$2,137,299.66 and costs of $260,340.19, respectively.  See Lee Decl. at ¶ 39.  Ms. Devine 

respectfully submits that the Court should, at a minimum, award those sums to her pursuant 

to the Court’s inherent authority. 

                                                 

31 See Lee Decl. at ¶ 38.  To the extent that the Court wishes to examine Ms. Devine’s counsels’ unredacted 
billing records to verify that the sums cited herein are accurate, Ms. Devine will submit those records to the 
Court for in camera review.  In the interests of economy, and in order to avoid waiver of the attorney-client 
privilege and/or work-product protection, Ms. Devine has not submitted full, unredacted billing records as 
exhibits to the instant Motion.  Additionally, in light of the time constraints imposed by Local Rule 4.18, the 
instant Motion does not include the relevant costs and legal fees incurred by the Swiss counsel who assisted Ms. 
Devine’s U.S. counsel in defending this Action. Once those billing records are obtained and translated, Ms. 
Devine will seek leave to supplement the instant Motion.  
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Furthermore, in the wake of Plaintiffs’ decision to abandon this Action just days after 

the Court ordered the first of the Plaintiff funds to appear for a deposition (see Judgment 

Motion at 22), it is apparent that Plaintiffs’ July 17, 2017 Motion for a Protective Order (Dkt. 

Entry 567) (the “PO Motion”)—nearly all of which was denied by the Court in its February 

7, 2018 Order—was merely a bad faith effort to continue the sham whereby Plaintiffs refused 

to be deposed yet remained active in this case in order to obtain U.S. discovery that they 

subsequently funneled to the OAG.  See Judgment Motion at 13-18. 

Bad faith is also evident in Plaintiffs’ decision to continue to litigate this case for 

nearly seven months after the Court issued its July 25, 2017, Opinion and Order granting Ms. 

Devine’s motion to dissolve the Ex Parte TRO.  Dkt. Entry 575.  This is apparent because in 

the Dissolution Order, the Court concluded that Plaintiffs’ “tracing allegations reveal[] that 

most, if not all, of the funds plaintiffs are seeking to establish as the res of a constructive trust 

have been commingled multiple times with funds in other accounts.”  Id. at 17 (emphasis 

added).  In light of this finding—which effectively guaranteed that Plaintiffs’ remaining 

claim for unjust enrichment would not be able to survive a motion to dismiss, much less a 

motion for summary judgment—Plaintiffs’ insistence on remaining in this case for nearly 

seven addition months is clear proof of bad faith.  Accordingly, Ms. Devine submits that the 

Court should view all of Plaintiffs’ actions taken after the July 25, 2017 issuance of the 

Dissolution Order as a bad faith effort to abuse this Court and its procedures and to oppress 

Ms. Devine.  Ms. Devine therefore submits that to the extent the Court opts not to award her 

the larger sums set forth above, the Court should, at a minimum, award her attorneys’ fees in 

the amount of $1,357,335.56 and costs in the amount of $231,455.01 pursuant to the Court’s 
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inherent authority; those figures represent the respective expense totals that Ms. Devine has 

incurred since July 25, 2017.  See Lee Decl. at ¶ 40; see also Peach State Labs., 274 F. Supp. 

3d at 1316 (concluding that because “Peach State . . . would have incurred significant 

portions of its attorneys’ fees regardless of EMS’s misconduct, . . . Peach State may recover 

only fees that were incurred due to EMS’s misconduct.”). 

Of course, Plaintiffs’ bad-faith conduct continued well after July 2017. After this 

Court dissolved the Ex Parte TRO in July 2017 (Dkt. Entry 575), Plaintiffs filed new 

motions for the issuance of Letters Rogatory—including one directed to Liechtenstein—

seeking bank records, presumably so that they could eventually funnel the information in 

question to the OAG.  Dkt. Entries 606, 608.  Then, Plaintiffs refused to attend the properly 

noticed depositions of AAVMFL, AGFL, and AIFL in January 2018.  See Judgment Motion 

at 19-23.  To the extent the Court opts not to award Ms. Devine the larger sums set forth 

above, Ms. Devine respectfully submits that the Court should, pursuant to its inherent 

authority, award her fees of approximately $496,353.42 and costs of approximately 

$46,584.10 that she incurred after the noticed depositions of AAVMFL, AGFL, and AIFL. 32  

See Lee Decl. at ¶ 42. 

                                                 

32 Since January 4, 2018, when Plaintiffs summarily vowed that they would not appear at the noticed 
depositions of AAVMFL, AGFL, and AIFL, Ms. Devine has incurred fees of approximately $576,243.48 and 
costs of approximately $47,047.26.  See Lee Decl. at ¶ 41.  Because the consequences of Plaintiffs’ inexcusable 
failure to attend those depositions undoubtedly were foreseeable to Plaintiffs when they responded to the 
deposition notices, it is reasonable to conclude that by that date, Plaintiffs’ continued participation in this Action 
was a matter of bad faith.  Accordingly, if the Court declines to award Ms. Devine all of her costs and fees 
incurred since July 17, 2017, then the Court should award Ms. Devine, at a minimum, the total amount of costs 
and fees she has incurred since January 4, 2018—exclusive of the sums awarded to Ms. Devine pursuant to 
Rules 37 and 54 and as damages against the bond securing the Ex Parte TRO. 
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Plaintiffs engaged in yet another discrete act of bad faith when they asserted in the 

Stay Motion and the Appellate Stay Motion that they “[we]re likely to succeed on their 

appeal.”  See Dkt. Entry 577 at 3; Appellate Stay Motion at 11.33  That Plaintiffs abandoned 

that very same appeal—after the parties had briefed it in full—once their stay motions were 

denied and the Court ordered AEWFL to appear at a deposition shows that Plaintiffs had no 

intention of litigating their appeal to its end.  Rather, the facts admit only one conclusion:  

Plaintiffs were simply playing for time, treating this Action as a discovery device in support 

of their Swiss litigation campaign, and had no intention of remaining in this Action once they 

were forced to submit to depositions.  Ms. Devine incurred legal fees of $33,327.00 in 

connection with her opposition to the Stay Motion.  See Lee Decl. at ¶ 43.  To the extent the 

Court opts not to award Ms. Devine the larger sums set forth above, Ms. Devine respectfully 

submits that the Court should, pursuant to its inherent authority, award Ms. Devine the legal 

fees of $33,327.00 that she occurred in connection with the litigation of the Stay Motion.   

VI. The Court Should Award Ms. Devine Costs and 
Attorneys’ Fees Pursuant to Fla. Stat. § 772.104 

 “[T]he Florida courts consistently have held that defendants are entitled to fees under 

section 772.104 where [Florida] civil RICO counts were dismissed with prejudice or a 

verdict was directed in the defendant’s favor.”  Johnson Enters. of Jacksonville, Inc. v. FPL 

Grp., Inc., 162 F.3d 1290, 1331 (11th Cir. 1998).  See also Fla. Stat. Ann. § 772.104(3) 

(“The defendant shall be entitled to recover reasonable attorney’s fees and court costs in the 

                                                 

33 As set forth in the Judgment Motion, the Appellate Stay Motion is Appellants’ Emergency Motion to Stay 
District Court’s Order Pending Appeal, Absolute Activist Value Master Fund Limited, et al. 
v. Devine, No. 17-13364 (11th Cir. dismissed Feb. 20, 2018). 
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trial and appellate courts upon a finding that the claimant raised a claim which was without 

substantial fact or legal support.”).34 

 First, as set forth in the Judgment Motion, the dismissal without prejudice of 

Plaintiffs’ RICO Claims—including Plaintiffs’ Florida RICO claims—was converted into a 

dismissal with prejudice once Plaintiffs chose not to amend timely.  Judgment Motion at 27-

28; Dependable Component Supply, Inc. v. Carrefour Informatique Tremblant, Inc., 572 F. 

App’x 796, 802 n.6 (11th Cir. 2014) (“[A] dismissal without prejudice under Rule 12(b)(6) 

becomes a dismissal with prejudice when no timely amendment is made and no request for 

an extension is submitted.”) (citing Hertz Corp. v. Alamo Rent–A–Car, Inc., 16 F.3d 1126, 

1127 n.3 (11th Cir. 1994)).  This Court formally dismissed the Florida RICO counts by order 

dated February 8, 2017.  Dkt. Entry 521. 

Second, since the inception of this Action, Plaintiffs concealed that they were making 

incompatible allegations against Ms. Devine in Switzerland and in this Action.  By taking 

these different positions, Plaintiffs were too clever by half, simultaneously seeking to avoid 

the PSLRA bar to the RICO Claims while somehow alleging the existence of RICO predicate 

                                                 

34 In an unpublished decision issued in 2009, another District Judge sitting on this Court adopted and 
confirmed a Report and Recommendation issued by Magistrate Judge David Baker denying three defendants’ 
request for an award of fees under Fla. Stat. § 772.104.  See Acosta v. Campbell, No. 6:04-CV-761ORL28DAB, 
2009 WL 4639704, at *7 (M.D. Fla. Dec. 4, 2009).  In Acosta, Magistrate Judge Baker concluded that only 
work relating to claims made under the Florida RICO Act—as opposed to work relating to claims made under 
the federal RICO Act—is compensable under the statute.  Id.  Ms. Devine respectfully submits that the 
distinction embraced by the court in Acosta lacks a basis in the Florida RICO Act and therefore is mistaken.  
The Florida RICO Act, by its explicit terms, does not limit the fees a prevailing defendant may obtain to those 
attributable exclusively to work relating to the plaintiffs’ Florida RICO Act claims.  Rather, the statute states 
that “[t]he defendant shall be entitled to recover reasonable attorney’s fees and court costs in the trial and 
appellate courts upon a finding that the claimant raised a claim which was without substantial fact or legal 
support.”  Fla. Stat. § 772.104(3) (emphasis added).  Because the Florida RICO Act does not contain any 
language limiting the fees and costs a prevailing defendant may seek, Ms. Devine submits that Acosta was 
wrongly decided on that issue and that this Court should not follow it. 
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offenses that required knowledge.  Dkt. Entry 521.  It was these predicate offenses that 

formed the basis for the Florida RICO counts that were dismissed post-Nabisco by this 

Court.  Dkt. Entries 575, 675. 

Third, Plaintiffs were never able to trace funds that Ms. Devine received, dooming 

their RICO and unjust enrichment claims.  See Dissolution Order at 17-18. 

Fourth, because all of Plaintiffs’ claims—including their Florida RICO claims—were 

time-barred even before Plaintiffs filed this Action,35 those causes of action lacked 

substantial factual and legal support notwithstanding all of the other substantive defects in 

their claims.  Accordingly, Ms. Devine is entitled to an award of reasonable attorneys’ fees 

and costs pursuant to § 772.104(3). 

Ms. Devine incurred fees of approximately $4,082,237.39 and expenses of 

approximately $563,385.40 in connection with the defense of Plaintiffs’ Florida RICO 

claims.  See Lee Decl. at ¶ 44.   Ms. Devine therefore respectfully submits that the Court 

should award her those amounts pursuant to § 772.104(3). 

 

                                                 

35  Further proof that Plaintiffs were on notice of their Florida RICO claims against Ms. Devine more than five 
years before they filed this action in June 2015 is that they included a veiled reference to Ms. Devine as a Jane 
Doe defendant in a complaint that they filed in the United States District Court for the Southern District of New 
York in 2009.  See Absolute Activist Value Master Fund Limited, et al. v. Ficeto, et al., No. 09-CV-8862 
(S.D.N.Y. Oct. 19, 2009), attached as Exhibit N to the Lee Decl.  Additionally,  

 
 
 
 

  Notwithstanding that Plaintiffs did not “affix the legend 
‘CONFIDENTIAL’” to any of the pages of Exhibit O, Ms. Devine has, out of an abundance of caution, redacted 
Exhibit O and any references thereto on the publicly filed version of this Motion.  Ms. Devine’s counsel 
contacted Plaintiffs’ counsel via email to request a list of the documents in Plaintiffs’ various productions that 
Plaintiffs have designated “Confidential” pursuant to the Protective Order, but have not, to date, received a 
response to that request. 
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CERTIFICATE OF GOOD FAITH 

Ms. Devine’s undersigned counsel certify, in accordance with Local Rule 3.01(g), 

that they communicated with Plaintiffs’ counsel regarding the issues raised herein, and were 

advised that Plaintiffs object to the relief requested in the instant Motion. 

CONCLUSION 

For the foregoing reasons, Ms. Devine respectfully requests that the Court enter an 

Order: (a) awarding costs to Ms. Devine pursuant to Rule 54(d); (b) awarding costs and 

attorneys’ fees to Ms. Devine pursuant to Rule 37(d); (c) awarding costs and attorneys’ fees 

to Ms. Devine against the TRO Bond pursuant to Rule 65; (d) awarding costs and attorneys’ 

fees to Ms. Devine pursuant to this Court’s inherent authority; (e) awarding costs and 

attorneys’ fees pursuant to the Florida RICO Act; and (f) awarding Ms. Devine any other 

relief the Court deems just and proper. 

Dated:  July 25, 2018 Respectfully submitted, 

 
 
       Carl F. Schoeppl 
       Fla. Bar. No. 818518 
       SCHOEPPL LAW, P.A. 
       4651 North Federal Highway 
       Boca Raton, FL  33431-5133 
       Phone: (561) 394-8301 
       Fax: (561) 394-3121 
       carl@schoeppllaw.com 
 
  
        
        
       Attorney for defendant 

 
By:  /s/ Ian M. Comisky____________ 
       Ian M. Comisky  
       Fla. Bar No. 225304 
       Matthew D. Lee 
       Admitted pro hac vice 
       FOX ROTHSCHILD LLP 
       2000 Market Street, 20th Floor  
       Philadelphia, PA  19103 
       Phone: (215) 299-2795, 2765 
       Fax: (215) 299-2150 
       icomisky@foxrothschild.com   
       mlee@foxrothschild.com  
 
       Attorneys for defendant 

 

Case 2:15-cv-00328-JES-MRM   Document 713   Filed 07/25/18   Page 36 of 37 PageID 21204



 

 

CERTIFICATE OF SERVICE 

I hereby certify that on this 25th day of July, 2018, I caused a true and correct copy of 

the foregoing to be served upon the following through the Court’s ECF system: 

SPEARS & IMES LLP 
David Spears  
Linda Imes  
Christopher W. Dysard  
51 Madison Avenue 
New York, New York 10010 
Tel: (212) 213-6996 
Fax: (212) 213-0849 
dspears@spearsimes.com     
limes@spearsimes.com 
cdysard@spearsimes.com  

KOZYAK TROPIN &  
THROCKMORTON, LLP 
Thomas A. Tucker Ronzetti  
Kenneth Hartmann  
Maia Aron  
2525 Ponce de Leon Boulevard, 9th Floor 
Miami, Florida 33134 
Tel: (305) 372-1800 
Fax: (305) 372-3508 
tr@kttlaw.com   
krh@kttlaw.com   
ma@kttlaw.com   

Counsel for Plaintiffs 

BURR & FORMAN LLP  
William J. Schifino, Jr. 
Suite 3200 
201 North Franklin Street 
Tampa, Florida 33602 
Tel: 813-221-1764 
Fax: 813-221-7335 
wschifino@burr.com 

Counsel for Intervenor-Defendants 

 

       /s/ Ian M. Comisky    
          Ian M. Comisky 
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