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Defendant Susan Elaine Devine (“Ms. Devine”), by and through her counsel, 

respectfully submits this reply brief in support of her Motion for Award of Costs and Fees 

(Dkt. Entry 713) (the “Motion”).1  Since the inception of this litigation, Plaintiffs have acted 

in bad faith and with the intent to harass Ms. Devine.  In this Reply, Ms. Devine responds to 

the arguments in Plaintiffs’ Opposition to Defendant’s Motion for Award of Costs and Fees 

(Dkt. Entry 732) (the “Opposition” or “Opp.”) and further demonstrates that, inter alia, 

Plaintiffs violated the rules of professional conduct in their dealings with Ms. Devine, a 

conclusion supported by the opinion of a nationally recognized legal ethics expert.  

I. PLAINTIFFS SHOULD BE SANCTIONED UNDER RULE 37(D) FOR THEIR 
INEXCUSABLE FAILURE TO ATTEND THEIR DEPOSITIONS 

One of the more risible arguments Plaintiffs make in the Opposition is their claim that 

they should not be sanctioned for their inexcusable failure to attend properly noticed 

depositions.  Opp. at 23-27.  Sanctions under Federal Rule of Civil Procedure 37(d) are 

mandatory here: Because Plaintiffs failed to attend the properly noticed depositions of 

AAVMFL, AGFL, and AIFL, the Court must, pursuant to Rule 37(d)(3), “require the party 

failing to act, the attorney advising that party, or both to pay the reasonable expenses, 

including attorney’s fees, caused by the failure . . . .”  Rule 37(d)(3); Motion at 12-14. 

In the face of these damning facts, Plaintiffs make a remarkably baseless argument.  

Specifically, they assert that their “failure to appear for [the] deposition[s of AAVMFL, 

AGFL, and AIFL] is excused [because they] ‘ha[d] a pending motion for a protective order 

under Rule 26(c).’”  Opp. at 27-28.  This claim is baseless and disingenuous.  Plaintiffs did 

                                                 

1  Ms. Devine respectfully refers the Court to the Motion for the relevant background.  Additionally, all 
capitalized terms used but not defined herein shall have the meanings set forth in the Motion. 
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not file a motion for a protective order as to any of the Notices of Deposition served on 

AAVMFL, AGFL, and AIFL (the “January Notices”).  Motion at 13.  Rather, Plaintiffs filed 

a motion for a protective order as to an entirely different Notice of Deposition served months 

earlier—the Notice of Deposition of Absolute East West Fund Limited (the “AEW 

Notice”).2, 3 Opp. at 27- 28. 

Plaintiffs do not cite even a single case supporting this argument.  The reason for that 

is simple:  There is none.  Neither the Federal Rules nor case law support Plaintiffs’ claim 

that they can (a) choose not to move for a protective order as to a notice of deposition served 

on them; (b) fail to attend that deposition; and (c) be exempt from punishment so long as the 

relevant notice of deposition is, in their estimation, “substantially identical” to a separate 

notice of deposition as to which Plaintiffs did so move. 

Second, even if Plaintiffs’ theory did have some basis in law—which it does not—it 

is factually defective, too.  Although Plaintiffs claim that the January Notices were 

“substantially identical” to and “functionally the same as” the AEW Notice, Opp. at 28, that 

simply is not true.  Compare AEW Notice (Dkt. Entry 685-13) with January Notices (Dkt. 

Entry 685-21)	 (showing that many deposition topics listed in the AEW Notice—including 

those listed in paragraphs 2a-2qq, 16, 26a-26k, and 42—are not listed in the January 

Notices).  Thus, Plaintiffs’ assertion that the “rulings [on the AEW Notice] would necessarily 

                                                 

2  Ms. Devine served the January Notices on January 3, 2018, six months after she served the AEW Notice.  
Judgment Motion at 14, 19. 

3 In fact, even if Plaintiffs had attempted to obtain a protective order that might have relieved AAVMFL, 
AGFL, and AIFL of their obligation to appear at their noticed depositions, the mere filing of such a motion 
would not have provided Plaintiffs with any safe harbor from sanctions under Rule 37(d).  Kelly v. Old 
Dominion Freight Line, Inc., 376 F. App’x 909, 913 (11th Cir. 2010) (citation omitted). 
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extend with equal force to the” January Notices, Opp. at 29, is without merit.  In any event, 

the Court’s ruling on Plaintiffs’ motion for a protective order as to the AEW Notice denied 

that motion as to all but five of the deposition topics listed in that notice.  See Dkt. Entry 

679.4  Therefore Plaintiffs were not “substantially justified” in refusing to attend. 

Plaintiffs’ other arguments regarding their failure to attend their depositions fare no 

better.  First, Ms. Devine has provided more than “her say-so” to document her request for an 

award of costs and fees under Rule 37.  See Declaration of Matthew D. Lee in Support of 

Defendant’s Reply filed herewith (the “Lee Decl.”) at ¶¶ 4-8 (attaching detailed monthly bills 

and describing certain work performed in connection with the depositions of AAVMFL, 

AGFL, and AIFL).  Second, the expenses Ms. Devine incurred in connection with those 

depositions are reasonable.  Notwithstanding Plaintiffs’ arguments to the contrary, there is 

nothing improper or unreasonable in a party’s attempt to depose its adversaries pursuant to 

properly issued deposition notices.5 

II. THE MOTION CORRECTLY IDENTIFIES AND RELIES ON THE 
APPLICABLE LEGAL STANDARD GOVERNING AWARDS OF COSTS 
AND FEES PURSUANT TO THE COURT’S INHERENT AUTHORITY 

 In the opposition, Plaintiffs claim that the Motion “[r]elies on an [e]rroneous [l]egal 

[s]tandard” regarding awards of costs and fees made pursuant to a court’s inherent authority.  

                                                 

4  In their motion, Plaintiffs objected to “nearly all of the topics and subtopics listed in the deposition notice,” 
which included, in total, “62 topics, not including sub-topics.”  Dkt. Entry 679 at 4, 1. 

5  That Plaintiffs’ counsel “advised Devine’s counsel in no uncertain terms that [Plaintiffs] would not be 
attending the[ir] depositions,” Opp. at 29-30, is irrelevant.  The Federal Rules require Plaintiffs to attend 
properly noticed depositions.  Nor are Plaintiffs correct in arguing that Ms. Devine cannot recover “preparatory 
expenses” under Rule 37(d). Opp. at 30.  In fact, courts in this District have allowed recovery of such expenses.  
See, e.g., Atkinson v. Volusia Cty. Sch. Bd., No. 6:15-cv-619-Orl-40DCI, 2016 WL 6524410, at *2 (M.D. Fla. 
Nov. 3, 2016); Carpenters Local 140 Pension Fund v. Phillips, No. 8:05-CV-2202-T-17EAJ, 2006 WL 
3841801, at *2-3 (M.D. Fla. Dec. 5, 2006). 
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Opp. at 5.  In fact, the substantive standard articulated in the recent Eleventh Circuit decision 

Plaintiffs cite is the same as that described in the Motion.  Compare Purchasing Power, LLC 

v. Bluestem Brands, Inc., 851 F.3d 1218, 1223 (11th Cir. 2017) (“Courts have the inherent 

power to police those appearing before them . . . . A court may exercise this power to 

sanction . . . a party who has acted in bad faith, vexatiously, wantonly, or for oppressive 

reasons.”) (citations and internal quotation marks omitted) with Motion at 18 (same) 

(citations omitted).  As Ms. Devine correctly notes in the Motion, a court can use its inherent 

authority “to fashion an appropriate sanction for conduct which abuses the judicial process” 

and such sanctions may be particularly appropriate where “[m]uch of the bad-faith conduct 

by [the sanctioned litigant] was beyond the reach of the [Federal] Rules” or “occur[ed] 

beyond the courtroom.”  Id. at 18-19 (citing Chambers v. NASCO, Inc., 501 U.S. 32, 44-46, 

50-51, 57 (1991)).  Purchasing Power also acknowledged that a court may use its inherent 

authority to sanction a party even if that party “argues a meritorious claim” but does so “for 

the purpose of harassing an opponent.”  851 F.3d at 1225 (citation omitted). 

Although Plaintiffs attempt to fault for Ms. Devine for stating in the Motion that an 

offending litigant’s bad-faith conduct is judged objectively in this context, Opp. at 4, 

Purchasing Power explicitly reaffirms that point of law, stating that “[t]he standard [for 

issuance of sanctions pursuant to a court’s inherent authority] is a subjective standard with a 

narrow exception for conduct tantamount to bad faith.”  Id. at 1223 (emphasis added).6  In 

                                                 

6  Ironically, Plaintiffs—who would fault Ms. Devine for “fail[ing] to call to the Court’s attention” relevant 
Eleventh Circuit law on this point—themselves omitted from the Opposition the portion of the language quoted 
above stating that bad-faith conduct can be assessed by an objective standard.  Nor did Plaintiffs “call to the 
Court’s attention” additional language in Purchasing Power that confirms this point: “[I]n the absence of direct 
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any event, the Motion shows conclusively that Plaintiffs have acted in bad faith and should 

be sanctioned pursuant to the Court’s inherent authority.7 

A. Plaintiffs Were Obligated to Inform Ms. Devine of the Filing of Plaintiffs’ 
Private Swiss Criminal Complaint and Acted Unfairly and Deceptively in 
Failing to Do So 

In response to Ms. Devine’s argument that Plaintiffs’ counsel violated ethical rules, 

Motion at 23, n.20, Plaintiffs indignantly claim that “they had no obligation to tell” Ms. 

Devine about their filing of a private Swiss criminal complaint just days before they 

commenced this action, and that the differences between that private Swiss criminal 

complaint and the complaint filed in this Action are of no moment.  Opp. at 13; 8-9.  

Plaintiffs also argue that as a technical matter, “there was nothing fraudulent about” their 

concealment of that complaint.  Id.  Although they stop short of stating it explicitly, 

Plaintiffs’ position seems to be that because they purportedly complied with their view of 

their disclosure requirements under Swiss law, their concealment of the private Swiss 

criminal complaint should not be construed as evidence of bad faith.  

First, Plaintiffs’ arguments badly miss the mark.  Ms. Devine does not contend that 

Plaintiffs failed to comply with Swiss law.  Nor does she assert a cause of action against 
                                                                                                                                                       

evidence of subjective bad faith, this standard can be met if an attorney’s conduct is so egregious that it could 
only be committed in bad faith.” 851 F.3d at 1224-25 (citation omitted). 

7  Plaintiffs appear to claim that Ms. Devine must establish her entitlement to an award of costs and fees 
pursuant to the Court’s inherent authority by clear and convincing evidence.  Opp. at 7-8.  Courts outside the 
Eleventh Circuit are split as to which standard of proof applies.  Compare Ramirez v. T&H Lemont, Inc., 845 
F.3d 772, 781 (7th Cir. 2016) (preponderance standard) with Shepherd v. Am. Broad. Cos., Inc., 62 F.3d 1469, 
1476–78 (D.C. Cir. 1995) (clear and convincing evidence).  Eleventh Circuit decisions are inconsistent on this 
point.  Compare In re: Little Rest Twelve, Inc., 662 F. App’x 887, 889 (11th Cir. 2016) (rejecting argument that 
clear and convincing evidence is required) with JTR Enters., LLC v. Columbian Emeralds, 697 F. App’x 976, 
979 (11th Cir. 2017) (affirming in dicta decision of trial court requiring clear and convincing evidence).  Ms. 
Devine submits that Little Rest provides the best guidance on this point and that the Court should employ the 
preponderance of the evidence standard.  In any event, the Motion satisfies either standard.  Motion at 22-27. 
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Plaintiffs for fraudulent concealment.  Rather, Ms. Devine’s argument is an equitable one.  

She asserts that “Plaintiffs acted in bad faith” by “commenc[ing] this case only after secretly 

requesting that the OAG pursue criminal charges against [her and by] conceal[ing] that fact 

from Ms. Devine”—and from the Court—“while they negotiated a protective order with a 

provision permitting them to send information offshore.”  Motion at 7; Dkt. Entry 744 at 13. 

Second, Plaintiffs’ attempt to argue that they did not make inconsistent allegations in 

the Swiss and U.S. complaints does not withstand scrutiny.  While the Motion quotes several 

portions of Plaintiffs’ private Swiss criminal complaint in which Plaintiffs alleged, inter alia, 

that Ms. Devine “was . . . informed of what was going on” at ACMH, “agree[d] to falsely 

appear as ACMH’s main shareholder,” and “claim[ed] falsely to be CSI’s beneficial owner,” 

Motion at 4 n.2, Plaintiffs offer no more in response than a claim that Ms. Devine 

“selectively quote[d]” the language in question and “misleadingly equates the word 

‘scheme’” with itself.  Opp. at 9.  If this Court had, from the outset, been aware that the 

private, Swiss version of Plaintiffs’ case against Ms. Devine necessarily was based on the 

Penny Stock Scheme allegedly committed by her ex-husband, the Court would have 

recognized that the PSLRA barred Plaintiffs’ RICO claims at the inception. Motion at 22-23, 

n.19.8 The reality is that Plaintiffs cannot argue that they acted fairly or honestly because 

they did not.  Their conduct was fundamentally unfair and deceived both Ms. Devine and the 

                                                 

8  Since the inception of this litigation, Plaintiffs have refused to confront the reality that a RICO claim based on 
money laundering requires in turn the pleading of a specified unlawful activity. 18 U.S.C. § 1956 (c)(7). The 
SUAs relied upon here necessarily return to the alleged Penny Stock Scheme, since a predicate for money 
laundering cannot be another act of money laundering.  Instead, the private Swiss criminal complaint’s 
allegations related to Ms. Devine’s alleged knowledge of the Penny Stock Scheme and the alleged violations of 
the securities fraud statute are clear.  
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Court.  By refusing to address Ms. Devine’s equitable argument as such, Plaintiffs effectively 

concede the point at the heart of the Motion—i.e., that Plaintiffs acted in bad faith. 

Third, and most importantly, even Plaintiffs’ technical ethical argument fails on its 

own terms.   As set forth in the Report of Lawrence J. Fox filed as Exhibit I to the Lee Decl. 

(the “Fox Report”), Plaintiffs “violated their obligations under the Florida Rules of 

Professional Conduct when they failed to disclose” the existence of the private Swiss 

criminal complaint.  Fox. Report at 1.9  In fact, Professor Fox—a former chairman of the 

ABA Standing Committee on Ethics and Professional Responsibility—concludes that 

Plaintiffs’ concealment of the private Swiss criminal complaint violated several ethics rules 

and effectuated a “fraud on the Defendant and, later, a fraud on the Court.”  Id. at 5-7.  

Professor Fox also concludes in his report that Plaintiffs’ counsel, by gaming the discovery 

process, violated additional ethics rules and engaged in “conduct prejudicial to the 

administration of justice.”  Id. at 8.   

That conclusion comports with an intuitive, undeniable truth:  by concealing the 

private Swiss criminal complaint at the outset of this case and during the negotiation of the 

Protective Order—which Plaintiffs’ counsel themselves revised to permit the fast-track, 

back-door disclosure of Confidential discovery material to the OAG—Plaintiffs engaged in 

inequitable, dishonest, and fundamentally unfair conduct.  The Court should exercise its 

inherent power to redress that misconduct by awarding sanctions to Ms. Devine. 

                                                 

9  Professor Fox, who currently serves as the George W. and Sadella D. Crawford Visiting Lecturer in Law at 
Yale Law School, opines in his report that “[u]nfortunately, this case presents a clear demonstration of what 
happens when lawyers lose their way” and that Plaintiffs’ counsel perpetrated “two major lapses . . . to the 
detriment of our system of justice.”  Fox Report at 4-5.  
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B. Plaintiffs’ Claims Were Time-Barred and They Could Not Trace the 
Relevant Assets 

In the Motion, Ms. Devine cites undisputed evidence—including a ten-year-old email 

sent by Plaintiffs’ own general counsel—showing that Plaintiffs’ claims were time-barred 

when they were brought.  Motion at 23-25.  In the Opposition, Plaintiffs attempt to rebut 

certain of that evidence by pointing to briefs the parties filed years ago.  Opp. at 10-12 

(purporting to describe, inter alia, briefing on Ms. “Devine’s 2015 motion to dismiss”).   

The question of whether Plaintiffs acted in bad faith by filing claims they knew or 

should have known to be time-barred is one answered by relevant evidence, not by 

arguments made (or not made) in briefs filed years before Plaintiffs abandoned this case.  On 

this point, the evidence is clear.  The evidence shows, for instance, that on September 6, 

2007—nearly eight years before Plaintiffs sued Ms. Devine for, inter alia, unjust 

enrichment—Absolute Capital Management Holdings Limited (“ACMH”), the publicly-

traded affiliate of the Plaintiff funds, issued a formal announcement via the London Stock 

Exchange Aggregated Regulatory News Services (“RNS”) stating that it “ha[d] been notified 

that Susan E. Devine Homm has an interest in 4,000,000 shares [of ACMH stock].”  Motion 

at 23-24; Dkt. Entry 714-4.  Given Plaintiffs’ claim that Ms. Devine “has not done any paid 

work since 1989” (Dkt. Entry 560 at ¶ 7), her receipt in 2007 of several million shares of 

ACMH stock plainly put them on notice of their alleged unjust enrichment claim. 

Plaintiffs do not deny that Ms. Devine’s description of the September 6, 2007 RNS 

announcement is accurate.  Nor do they deny that they have been aware of it since it was 
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issued more than a decade ago.  Nor do they dispute its relevance to this critical issue.10  

Rather, the best Plaintiffs can muster is to argue that the way in which Ms. Devine did or did 

not emphasize the RNS announcement in prior briefing somehow neutralizes its evidentiary 

impact vis-à-vis the instant Motion.  Opp. at 11 (arguing that Ms. “Devine’s 2016 motion to 

dismiss [included a] cut-and-past[e] passing reference to the LSE announcements.”).  This 

bizarre argument is most notable for what it does not include—namely, any effort to present 

evidence that might rebut the powerful showing Ms. Devine has made. 

As to other pieces of evidence Ms. Devine cites in the Motion, Plaintiffs make no 

arguments whatsoever.  For instance, Plaintiffs are silent regarding the “June 3, 2008 email 

from Glenn Kennedy, the then-general counsel of ACMH . . . confirm[ing] that Mr. 

Kennedy—the apparent architect of Plaintiffs’ litigation strategy—was aware of Ms. 

Devine’s divorce by that date.”  Motion at 25; Dkt. Entry 714-7.  Plaintiffs make no 

comment at all about their knowledge of Ms. Devine’s divorce in 2007 (and about her receipt 

of assets at that time).  That Plaintiffs do not even attempt to rebut this evidence is telling. 

These facts offer compelling proof of Plaintiffs’ bad faith.  By contrast, Plaintiffs’ 

inability to cite evidence supportive of their position only underscores the strength of the case 

made in the Motion.  The Court should follow the evidence Ms. Devine cites to its logical 

conclusion:  Plaintiffs’ claims were time-barred before they were filed and Plaintiffs knew it.  

In addition, Plaintiffs were never, from the inception, able to trace the funds they 

sought in this Action. This Court noted as much, Dkt. Entry 575 at 17-18, and Plaintiffs, as 

                                                 

10  Notably, the Opposition does not dispute the authenticity or relevance of any of the other pieces of evidence 
underlying Ms. Devine’s statute of limitations argument.  Nor do Plaintiffs dispute that Plaintiffs were likewise 
on notice of that evidence more than a decade ago. 
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this Court is aware, submitted a woefully deficient tracing report. See Dkt. Entry 714-8. The 

decision to file meritless claims despite this knowledge shows that Plaintiffs acted in bad 

faith and should be sanctioned. 

C. Plaintiffs’ Arguments Regarding Their “Improper Collaboration with the 
Swiss Prosecutor” Are a Red Herring 

In the Opposition, Plaintiffs attempt to muddy the waters by conflating the issues at 

bar with previously litigated questions such as “Plaintiffs[’ participation in a] joint venture 

with the Swiss Prosecutor.”  Opp. at 14.  This is a red herring.  In the Motion, Ms. Devine 

does not make any arguments about the propriety of the OAG’s conduct.  Nor does the 

Motion rely on a constitutional due process theory.  Rather, the Motion directs the Court’s 

focus squarely on Plaintiffs’ misconduct.  That misconduct includes, but is not limited to, 

Plaintiffs’ concealment of the private Swiss criminal complaint at the inception of this 

litigation and during the negotiation of the Protective Order, as well as Plaintiffs’ bad-faith, 

inexcusable refusal to be deposed in this case.  The Court should reject Plaintiffs’ transparent 

attempts to conflate the questions presented in the Motion with those already litigated. 

D. Plaintiffs Refused to Be Deposed at Three Properly Noticed Depositions 

As set forth above and in the Judgment Motion, Plaintiffs inexcusably refused to 

submit to three properly noticed depositions.  See Judgment Motion at 19-23.  The facts 

surrounding Plaintiffs’ refusal to be deposed admit only one conclusion:  they did so in bad 

faith.  Id.; Motion at 12-15. 

E. Plaintiffs’ Arguments Regarding the Dismissal of the Action Defy 
Credulity 

In the Opposition, Plaintiffs present an implausible story regarding their decision to 
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abandon this case after years of scorched-Earth litigation: 

[B]y January 4, 2018, the Funds’ counsel were being contacted by 
Bank of America regarding Devine’s request to access her 
accounts . . . . Because it would be impossible to find such assets 
again, the Funds could no longer justify the anticipated costs of 
pursuing the case to the end and obtaining a judgment. 

Opp. at 17-18.  Plaintiffs ask the Court to accept this account despite its lack of detail and 

logic.  That a vague exchange with a single bank would prompt Plaintiffs to abandon a case 

they spent years (and presumably millions of dollars) litigating simply is not worthy of 

belief.  Nor can the Court credit Plaintiffs’ conclusory claim that “it would be impossible to 

find such assets again.”  Opp. at 18.  That last claim is particularly hard to square with 

Plaintiffs’ assertion that Ms. Devine has a penchant for “reckless” asset transfers.  Id.11 

A far more compelling explanation is that Plaintiffs abandoned this litigation because 

they were unwilling to testify on the record, and because their primary aim in bringing this 

case was to gather evidence for use in Swiss proceedings while crippling Ms. Devine 

financially.  That explanation has the benefit of being corroborated by Plaintiffs’ funneling of 

information and their steadfast refusal to testify to date in this action, even if doing so 

required them to violate the Federal Rules of Civil Procedure.  Motion at 31; Judgment 

Motion at 12-14, 21-22.12  Plaintiffs’ decision to game the system—and this Court—in this 

                                                 

11  As this Court is aware from Ms. Devine’s asset submissions, much of her assets are in real property.  Even 
among Ms. Devine’s liquid assets, one remains subject to a separate domestic restraint and others are restrained 
offshore. Dkt. Entry 686 at 8, 11.  If Plaintiffs’ suit had any merit—which it did not—then they could have 
proceeded to trial and sought to obtain a judgment against Ms. Devine’s remaining domestic and foreign assets.  

12  Plaintiffs’ latest argument regarding their creation of the Estera Report—which they have since forwarded to 
the OAG—seeks to split hairs and does not withstand scrutiny. While Plaintiffs now implicitly concede that the 
Estera Report is based, in part, on FBI work product, they argue that their prior statements on that topic were 
not misleading because those statements referred only to one specific FBI special agent, whose name does not 
appear on the FBI spreadsheet in question.  Opp. at 16-17; see also Judgement Motion at 15, n.12.  However, 
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manner is clear evidence of bad faith.  Plaintiffs’ inability to present a plausible explanation 

to the contrary only underscores the strength of the arguments in the Motion. 

III. MS. DEVINE IS ENTITLED TO AN AWARD UNDER FLA. STAT. § 772.104 

 Plaintiffs make several arguments in the Opposition in an effort to rebut Ms. 

Devine’s request for costs and fees pursuant to Fla. Stat. § 772.104.  One faults Ms. Devine 

for not “submit[ting] detailed billing records.”  Opp. at 24.  While Ms. Devine believes the 

summaries submitted earlier were sufficient, she nonetheless has filed herewith more detailed 

records.  See Lee Decl. at ¶¶ 5, 7-9 (attaching detailed monthly bills and stating that Ms. 

Devine incurred legal fees of over $4 million and costs of $563,385.40 while defending 

against Plaintiffs’ Florida RICO claims).  Ms. Devine has also filed herewith a declaration 

from Jesse H. Diner, a past president of The Florida Bar and the Broward County Bar 

Association, in which he opines that the hourly rates and total amount of fees charged by Ms. 

Devine’s counsel are fair and reasonable.  See Declaration of Jesse H. Diner in Support of 

Defendant’s Reply in Support of Her Motion for Award of Costs and Fees, attached as 

Exhibit J to the Lee Decl., at ¶¶ 11-13. 

Plaintiffs’ other arguments amount to a defense of the merits of their since-dismissed 

Florida RICO claims, Opp. at 20-23, and an exhortation that the Court “strictly construe[]” 

Fla. Stat. § 772.104.  The Motion and the foregoing sections of the instant Reply ably rebut 

Plaintiffs’ efforts to rehabilitate their Florida RICO Claims.  As to Plaintiffs’ argument that 

                                                                                                                                                       

unless the FBI recruited one special agent to create the spreadsheet in question and another to draft the related 
summary document, then both pieces of FBI work product necessarily would have been created by the same 
special agent.  Plaintiffs’ desperate and tortured attempts to defend the veracity of their prior statements 
regarding their use of FBI work product show that Plaintiffs have conducted this litigation in bad faith.  
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the relevant statute should be “strictly construed,” Ms. Devine respectfully directs the Court 

to Johnson Enters. of Jacksonville, Inc. v. FPL Grp., Inc., in which the Eleventh Circuit 

noted that “the Florida courts consistently have held that defendants are entitled to fees under 

section 772.104 where [Florida] civil RICO counts were dismissed with prejudice . . . .”  162 

F.3d 1290, 1331 (11th Cir. 1998).  Here, Plaintiffs’ Florida RICO claims were dismissed 

with prejudice.  Motion at 34.  Accordingly, Ms. Devine is entitled to an award of fees under 

the statute.  Plaintiffs’ attempt to distinguish Johnson Enters. Opp. at 21, is unavailing.  

Plaintiffs brought Florida RICO claims against Ms. Devine and thereby bound themselves to 

the operative statute—win or lose.  Having lost, Plaintiffs cannot now argue that they should 

be exempt from the fee-shifting provision in that very same statutory provision. 

IV. THE COURT SHOULD AWARD DAMAGES AGAINST THE TRO BOND 

Plaintiffs also assert in the Opposition that the Court should decline to award Ms. 

Devine damages against the $10,000 TRO Bond.  Opp. at 30-32.  Plaintiffs are wrong yet 

again.  First, Plaintiffs argue that Ms. Devine should be denied damages against the TRO 

Bond because Ms. Devine has not “submit[ted] detailed billing records substantiating her 

summary contention that she incurred damages that were proximately caused by the TRO.”  

Id. at 32.  Ms. Devine has provided those records herewith.  See Lee Decl. at ¶¶ 5, 7, 11 

(attaching detailed billing records and showing that over a period of just one year, Ms. 

Devine’s counsel spent well over 50 hours preparing 90-day accounting submissions).  The 

billing records submitted herewith also show that within a one-month period, Ms. Devine 

incurred more than $10,000 in hourly fees from Navigant Consulting for work that Navigant 

Consulting performed in order to assist Ms. Devine and her counsel with the preparation of a 
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ninety-day accounting submission).  Id. at ¶¶ 12-14. 

Plaintiffs’ other arguments are also unavailing.  First, Plaintiffs argue that the Court 

should ignore the presumption in favor of awarding costs to the restrained party because they 

“indisputably brought this case in good faith.”  Opp. at 30.  Plaintiffs’ manifold 

misconduct—which includes Plaintiffs’ wrongful concealment of the private Swiss criminal 

complaint and their inexcusable failure to appear for properly noticed depositions—dispels 

any notion that Plaintiffs acted in good faith.  See supra passim. 

Second, Plaintiffs argue that the Court should deny Ms. Devine relief against the 

TRO Bond because “an intervening change in the law” scuttled the Ex Parte TRO.  Opp. at 

31.  This argument is likewise unavailing.  Plaintiffs’ own authorities provide that this is 

merely one “equitable factor that militates against an award of damages on the injunction 

bond.”  Ala. ex rel. Siegelman v. EPA, 925 F.2d 385, 391 (11th Cir. 1991).13  The far larger—

and more compelling—equitable consideration here is the extraordinary amount of financial 

and other hardship that the Ex Parte TRO foisted on Ms. Devine.  See Motion at 17.  Because 

Ms. Devine was forced to spend tens of thousands of dollars documenting her compliance 

with the Ex Parte TRO, any equitable analysis inevitably cuts in her favor. 

V. THE COURT SHOULD AWARD MS. DEVINE THE FULL COMPLEMENT 
OF COSTS SHE SEEKS PURSUANT TO RULE 54(D) 

Plaintiffs argue that it would be “inequitable to tax any of the costs that Devine 

incurred” after Plaintiffs filed “notice of their election to pursue only the unjust enrichment 

                                                 

13  In fact, even after that “intervening change in the law,” Plaintiffs filed and briefed motions to stay the 
Court’s ruling dissolving the Ex Parte TRO, and filed and briefed an appeal to the Eleventh Circuit.  Judgment 
Motion at 16-18.  Those actions caused Ms. Devine to incur thousands of dollars in additional legal fees. 
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claim” in February 2017.  Opp. at 33.  Plaintiffs are wrong again.  Even if the Court were to 

disregard Head v. Medford, 62 F.3d 351 (11th Cir. 1995)—which, Ms. Devine submits, is 

controlling—and declined to award those costs to Ms. Devine under Rule 54(d), an award of 

those costs pursuant to the Court’s inherent authority would be entirely equitable because, as 

set forth above, Plaintiffs pursued their time-barred unjust enrichment claim in bad faith. 

Nor should Ms. Devine be denied the costs she seeks for transcripts of status 

conferences.  Plaintiffs effectively ambushed Ms. Devine in July 2015 with their previously 

sealed 112-page complaint and the Ex Parte TRO; the conclusory claim that Ms. Devine did 

not need transcripts of the conferences that happened shortly thereafter is baseless. 

Plaintiffs also miss the mark regarding the e-discovery costs that Ms. Devine seeks.  

Courts often award costs for e-discovery expenses under Rule 54(d).  See, e.g., C.M.J. by & 

through D.L.J. v. Walt Disney Parks & Resorts US, Inc., No. 6:14-cv-1898-Orl-22GJK, 2017 

WL 3065111, at *12 (M.D. Fla. July 19, 2017).  That Ms. Devine incurred substantial e-

discovery costs in this Action is perfectly reasonable given the scope of discovery sought by 

Plaintiffs and Plaintiffs’ production of more than 600,000 electronic documents to Ms. 

Devine.  Lee Decl. at ¶ 21.  Nor are the e-discovery costs Ms. Devine seeks unreasonably 

large.  See, e.g., Tibble v. Edison Int’l, No. CV 07-5359 SVW AGRX, 2011 WL 3759927, at 

*8 (C.D. Cal. Aug. 22, 2011), aff’d, 520 F. App’x 499 (9th Cir. 2013); In re Aspartame 

Antitrust Litig., 817 F. Supp. 2d 608, 623 (E.D. Pa. 2011). 

CONCLUSION 

For the foregoing reasons, Ms. Devine respectfully requests that the Court grant the 

Motion. 
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Dated:  October 2, 2018   Respectfully submitted, 

       Carl F. Schoeppl 
       Fla. Bar. No. 818518 
       SCHOEPPL LAW, P.A. 
       4651 North Federal Highway 
       Boca Raton, FL  33431-5133 
       Phone: (561) 394-8301 
       Fax: (561) 394-3121 
       carl@schoeppllaw.com 

  

     

       Attorneys for defendant 

By:  /s/ Ian M. Comisky 
       Ian M. Comisky 
       Fla. Bar No. 225304 
       Matthew D. Lee 
       Admitted pro hac vice 
       FOX ROTHSCHILD LLP 
       2000 Market Street, 20th Floor  
       Philadelphia, PA  19103 
       Phone: (215) 299-2795, 2765 
       Fax: (215) 299-2150 
       icomisky@foxrothschild.com   
       mlee@foxrothschild.com  

       Attorneys for defendant 
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