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UNITED STATES DISTRICT COURT  

FOR THE MIDDLE DISTRICT OF FLORIDA  

ORLANDO DIVISION 

 

 

PATRICIA DOUGLAS, 

 

Plaintiff, 

 

-vs- 

 

KOHL’S DEPARTMENT STORES, INC., 

 

Defendant. 

 

 

 

 

CASE NO: 6:15-cv-1185-Orl-22TBS 

 

 

DEFENDANT KOHL’S DEPARTMENT STORES, INC.’S  

OPPOSITION TO PLAINTIFF’S MOTION TO COMPEL  

 

Defendant Kohl’s Department Stores, Inc. (“Kohl’s” and/or “Defendant”) respectfully 

submits this memorandum of law in opposition to Plaintiff’s Second Motion to Compel 

Discovery Responses to Requests for Production Numbers 21, 22, 24, and 25 (the “Motion”), 

filed on March 25, 2016 (Doc. No. 41).
1
   

For the reasons set forth below, Kohl’s respectfully requests that the Court deny the 

Motion. 

PRELIMINARY STATEMENT 

This action is about calls that Plaintiff alleges Kohl’s made to her in violation of 

Telephone Consumer Protection Act, 47 U.S.C. § 227 et seq. (“TCPA”).  Kohl’s has already 

produced to Plaintiff everything in its custody, possession, and control regarding its relationship 

and communications with her (including the calls placed to her), as well as all of its policies and 

                                                 

1
 In support of its opposition, Kohl’s relies on the instant memorandum of law and the 

Declaration of Michael A. Innes (“Innes Decl.”). 
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procedures pertaining to compliance with the TCPA.  Kohl’s has not withheld any documents or 

information that pertain to the calls that Plaintiff alleges violate the TCPA, nor has Kohl’s 

withheld any of its policies and procedures relating to the TCPA.  The documents and 

information sought by Plaintiff in the instant Motion have either already been provided to 

Plaintiff, or are irrelevant to the claims and defenses in this case.  For these reasons, and those set 

forth more fully below, Kohl’s respectfully requests that the Motion be denied.   

PROCEDURAL HISTORY & BACKGROUND 

A. Plaintiff’s TCPA Claim 

Plaintiff filed her Complaint on July 23, 2015, claiming that Kohl’s violated the TCPA 

and the Florida Consumer Collection Practices Act (“FCCPA”).  With respect to her TCPA 

claim, Plaintiff alleges in her Complaint that Kohl’s violated the TCPA by placing calls to her 

after she allegedly revoked consent in early February 2015.  Compl., Dkt. Entry No. 1, at ¶ 22.  It 

is beyond debate that Plaintiff willingly provided Kohl’s with the 0404 Number at the time that 

she applied for a Kohl’s private label credit card.  Indeed, the documents produced by Kohl’s in 

discovery show that Plaintiff applied for and obtained a Kohl’s private label credit card.  Innes 

Decl., ¶ 2, 3, and 6.  As part of her application, Plaintiff provided the 0404 Number to Kohl’s as 

her point of contact in connection with her account.  Id., ¶ 2.  Kohl’s records reflect that it placed 

calls to the 0404 Number to inform Plaintiff of an overdue balance on the account.  Id., ¶ 3.  

Plaintiff’s TCPA claim rises and falls on the disputed allegation that she revoked consent under 

the TCPA during a February 2015 telephone call.   

During her deposition, taken on March 31, 2016, Plaintiff admitted that Paragraph 22 of 

the Complaint, which underlies her claim that she revoked consent, described a call that occurred 
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on February 14, 2015.
2
  Innes Decl., ¶ 9.  Kohl’s produced the recording of that call on 

December 8, 2015.  Plaintiff did not state during that call that she desired Kohl’s to cease calling 

her.  Id., ¶ 10.  To the contrary, Plaintiff thanked the representative for telling her how to avoid 

additional fees on her balance and at the end of the call, verified that her address and phone 

number were current.  Id., ¶ 11.  Plaintiff reaffirms in her Second Motion to Compel that the 

basis for her TCPA claim here is that Plaintiff revoked consent, during this February 2015 call, 

when she stated to Kohl’s that the calls were “annoying, annoying, annoying.”
3
  Dkt. Entry No. 

41, ¶ 3.   

As a matter of law, this statement does not constitute revocation of consent under the 

TCPA because “under Eleventh Circuit precedent, the TCPA requires—at a minimum—express 

and clear revocation of consent; implicit revocation will not do.”  Welch v. Green Tree Servicing 

LLC (In re Runyan), 530 B.R. 801 (M.D. Fla. 2015) (holding that plaintiff who told defendant to 

contact his attorney with future questions, but who did not tell defendant not to call his cell 

phone “[a]t best . . . implicitly revoked their consent[,]” which was insufficient under the TCPA); 

see also Cunningham v. Credit Mgmt., L.P., Case No. 3:09-cv-1497, 2010 U.S. Dist. LEXIS 

102802 (N.D. Tex. 2010) (granting summary judgment to defendant upon finding that “[i]t is not 

                                                 

2
  Kohl’s records, which were produced to Plaintiff, also reflect that this is the only 

time that Plaintiff spoke with a live operator in February 2015.  Innes Decl., ¶ 2.   

3
  On December 11, 2015, the parties attended a settlement conference before the 

Hon. David A. Baker, U.S.M.J.  In attendance for Kohl’s were be Michael Innes of Kelley Drye 

and Warren LLP, Frank Harrison of Buchanan Ingersol & Rooney PC, and Meredith Wilkerson, 

Senior Litigation Counsel for Kohl’s.  Ms. Wilkerson traveled from Kohl’s corporate 

headquarters in Menomonee Falls, WI specifically to attend the conference.  Plaintiff’s lead 

counsel, William Howard, did not appear for that settlement conference.  Prior to that settlement 

conference, Kohl’s produced, and Plaintiff had the opportunity to consider, the Kohl’s card 

member agreement, outbound and inbound call logs related to Plaintiff’s account, recordings of 

those calls (including the call alleged in Paragraph 22 of the Complaint), and account notes 

regarding those calls.  Those documents and recordings indisputably demonstrate that Plaintiff 

provided Kohl’s with consent to call the 0404 Number and that she never revoked that consent. 
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at all unusual for people to consent to inconveniences.  Therefore, Plaintiff’s statement that 

phone calls are inconvenient is insufficient to revoke his prior express consent to these calls”).   

Plaintiff’s TCPA claim is based entirely on her argument that “annoying, annoying, 

annoying” translates to the revocation of consent by meeting the standard requiring “express and 

clear revocation of consent.”  Kohl’s intends to shortly move for summary judgment because 

Eleventh Circuit case law makes clear that Plaintiff’s statement “annoying” does not satisfy the 

express and clear revocation of consent that is required under the TCPA, and therefore Plaintiff’s 

TCPA claim fails. 

B. Discovery In This Case 

Kohl’s has produced over 600 pages of documents related to Plaintiff’s account and all of 

her communications with Kohl’s, as well its policies and procedures for placing calls to its 

customers and compliance with the TCPA.  Innes Decl., ¶¶ 2, 3, 4, 5, 6, and 12.  On March 29, 

2015, Kohl’s produced for a deposition its corporate representative, Mark Jolitz, who provided 

testimony regarding Kohl’s policies, practices, and procedures, as well as the calls placed to 

Plaintiff.
4
  Id., ¶ 7.  Mr. Jolitz’s testimony supports that Kohl’s followed its policies with respect 

to the calls placed to Plaintiff.  Id., ¶ 8.   

Plaintiff presently moves to compel a response to her Document Request No. 21, which 

seeks all internal communications in Kohl’s which instructs or notifies representatives and agents 

how to handle complaints, claims and verbal requests for a “cease and desist” of telephone calls.  

Kohl’s has already conducted a reasonable search and produced all of its policies and practices 

related to handling such complaints and requests.  In any event, this request is largely duplicative 

                                                 

4
 Plaintiff’s counsel elected to take this deposition by telephone, rather than appear in 

person. 
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of Request No. 39, which was already addressed by this Court’s Order of April 21, 2016.  Dkt. 

Entry No. 50. 

Plaintiff also moves to compel with respect to her Document Requests 22, 24, and 25 

(collectively, the “Correspondence Requests”), which seek copies of “internal emails sent to or 

received by members of the Defendant’s board of directors concerning the TCPA,” “internal 

emails sent to or received by the [unidentified] Vice President of Defendant concerning the 

TCPA,” and “internal emails sent to or received by Defendant’s compliance directors concerning 

the TCPA.”  Dkt. Entry 41.  Plaintiff claims that such document requests, which do not seek 

information about the calls to her, may reveal whether the calls were “willful” or “knowing,” or 

whether Kohl’s had knowledge of its alleged “violations of the TCPA.”  Plaintiff, however, does 

not articulate any basis for her claim that the discovery that she seeks is relevant to the calls that 

she complains of in this lawsuit.   

As set forth above, the issues in this case are limited to whether Plaintiff revoked consent 

(which is contested by Kohl’s), and if so, whether Kohl’s violated the TCPA knowingly and 

willfully by continuing to call Plaintiff after she revoked consent.  Plaintiff is in possession of all 

of Kohl’s policy and procedure documents and is free to argue that Kohl’s violated its own 

policy (which it did not), or that Kohl’s maintained a policy that is contrary to the TCPA (which 

it did not).  There has been no evidence generated in this action (and Plaintiff does not contend 

otherwise) that Kohl’s instructed its representatives not to follow its TCPA policies at any time, 

nor is there any evidence that Kohl’s failed to follow its TCPA policies with respect to Plaintiff.   

Kohl’s services millions of its private label credit cards for its customers.  As such, it 

takes its responsibilities regarding those consumers very seriously.  Moreover, while Kohl’s 

private label credit card program is the largest in the county, it has never been the subject of an 
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adverse TCPA judgment.  Notwithstanding the seriousness with which Kohl’s takes its 

responsibilities, while Plaintiff asks for vast emails, policies and internal memoranda (all of the 

policy documents have been provided), its counsel, an officer of this Court appears to be seeking 

to place this burden upon Defendant for personal gain unrelated to this litigation.  In particular, it 

appears that Plaintiff’s lead counsel utilizes his twitter account (@BillyHowardESQ) to 

advertise: 

 “#1500PerCall is cost of each unwanted call per #TCPA. Huge violators: Kohls 

#Macys #CPA #SallieMae #Navient #SAC #BOA #WellsFargo #TCPARocks” 

 “Kohls robo-called my client @ 600 times after she asked for calls to stop. Can you 

say "$1500PerCall? #1500PerCall? #FightBack #TCPARocks” 

 “$1500PerCall is a great law. Check out http://1500PerCall.com  to know more about 

your rights #1500PerCall #TCPA @TheCPFirm” 

 “Biggest Robo-Bullies on the Block these days include: Kohls #Macys #Wells Fargo 

and #Bank of America. #LetsFightBack #RiseUp #TCPARocks” 

 

Innes Decl., ¶ 13.  It appears that just recently, Mr. Howard utilized this Court’s discovery order 

as a weapon against Kohl’s and a tool in his client recruitment, posting:  “#Kohls admits to 

robocalling my client 540 times, then court sanctioned them thousands of dollars for not 

“following rules.” #RoboBullies.”
5
 Id. 

Simply stated, Plaintiff’s counsel’s desire to further his advertising agenda is neither a 

basis for relevance in this case, nor justification for Kohl’s to expend such significant resources 

in a case that, at its core, is about whether Plaintiff revoked clear, prior consent to receive phone 

calls from Kohl’s.   

 

                                                 

5
 Even though Plaintiff has filed a motion filled with vitriol, she has not produced a single 

document in this case and, instead, has objected to each and every Request for Production and 

Interrogatory served on her by Kohl’s.  Plaintiff’s objections do not bother to explain why the 

requests are irrelevant, overbroad, or otherwise objectionable.   
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LEGAL STANDARD 

The proponent of a motion to compel discovery bears the initial burden of proving that 

the information sought is relevant.  Moore v. Lender Processing Servs. Inc., No. 3:12–CV–205–

J, 2013 WL 2447948, at *2 (M.D. Fla. June 5, 2013); Bright v. Frix, 2016 WL 1011441, at *1 

(M.D.Fla., 2016).  “Relevancy is determined based on the ‘tendency to make a fact more or less 

probable than it would be without the evidence, and the fact is of consequence in determining the 

action.’ FED. R. EVID. 401.”  Hankinson v. R.T.G. Furniture Corp., No. 15-81139-civ-

Cohn/Seltzer, 2016 WL 1182768, at *1 (S.D. Fla. Mar. 28, 2016) (quoting Garcia v. Padilla, No. 

2:15-cv-735-FtM-29CM, 2016 WL 881143, at *2 (M.D. Fla. Mar. 8, 2016)).     

Furthermore, the principle of proportionality requires counsel and the Court to consider 

whether relevant information is discoverable in view of the needs of the case.  Federal Rule of 

Civil Procedure 26(b)(1), which defines the scope of discoverability and which was recently 

amended, states,   

Parties may obtain discovery regarding any nonprivileged matter that is relevant 

to any party’s claim or defense and proportional to the needs of the case, 

considering the importance of the issues at stake in the action, the amount in 

controversy, the parties’ relative access to relevant information, the parties' 

resources, the importance of the discovery in resolving the issues, and whether the 

burden or expense of the proposed discovery outweighs its likely benefit. 

 

In making this determination, the Court is guided by the non-exclusive list of factors in 

Rule 26(b)(1).  Graham & Co., LLC v. Liberty Mut. Fire Ins. Co., No. 2:14-cv-2148-JHH, 2016 

WL 1319697, at *3 (N.D. Ala. April 5, 2016).  “Any application of the proportionality factors 

must start with the actual claims and defenses in the case, and a consideration of how and to 

what degree the requested discovery bears on those claims and defenses.”  Id. (quoting Witt v. 

GC Servs. Ltd. P’ship, 307 F.R.D. 554, 569 (D. Colo. 2014)). 
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Indeed, “District courts need not condone the use of discovery to engage in ‘fishing 

expedition[s].’”  Rivera v. Nibco, Inc., 364 F.3d 1057, 1072 (9th Cir. 2004).  Toward this end, 

the Court has the inherent power to control discovery as it deems necessary. See Blackie v. 

Barrack, 524 F.2d 891 (9th Cir. 1975). 

ARGUMENT 

For the reasons stated more fully below, the Motion should be denied because Kohl’s has 

already completed its production of documents with respect to Request Number 39 (the subject 

matter of which has already been addressed in this Court’s April 20, 2016 Order), and because 

Plaintiff cannot demonstrate the relevance of the documents and information sought in Requests 

22, 24, and 25.  Moreover, even if Plaintiff could demonstrate the relevance of the documents 

and information sought (she cannot)
6
, it is not proportional to the needs of her claims in light of 

the discovery already produced to her.    

A. Kohl’s Has Produced Responsive Documents to Request Number 21. 

 

With respect to Request Number 21, which calls for the production of “[c]opies of all 

internal memoranda, bulletins, letters, committee or team reports, emails, meeting minutes, or 

other documents created or modified during the ‘relevant time period’ which instructs or notify 

your employees, representatives or agents how to respond to or handle any complaints, claims, 

verbal requests for a cease and desist of Defendant’s ‘telephone calls,’ and/or other requests to 

discontinue Defendant’s ‘telephone calls,’” Kohl’s conducted a reasonable search for responsive 

documents.  That search yielded documents, which Kohl’s produced to Plaintiff as 

KDS000000426 through KDS00000431 KDS00000433 to KDS00000434, KDS00000436 

                                                 

6
 It should be noted at the outset that Plaintiff’s Motion is supported only by argument.  

She has failed to support her motion with a declaration from either her or her counsel, nor does 

she rely on record evidence. 
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through KDS00000473, KDS00000493 through KDS00000510, and KDS00000515 through 

KDS00000645.  Innes Decl., ¶¶ 4 - 7.  These documents, which were produced in productions 

made on March 18, 2016, and supplemented on March 28, 2016 and April 1, 2016, contain all of 

Kohl’s calling procedures and policies, and instructional materials provided to Kohl’s 

employees, including with respect to handling complaints and requests for calls to cease.  As set 

forth above, Plaintiff is free to argue that Kohl’s violated its own policy in placing calls to 

Plaintiff (which it did not), or that Kohl’s maintained a policy that is contrary to the TCPA 

(which it did not).  Plaintiff is also free to argue that Plaintiff revoked consent (which she did 

not), and that Kohl’s acted knowingly and willfully in violating the TCPA (which it did not) in 

placing calls to Plaintiff after she claims to have revoked consent.  It is Plaintiff’s burden, 

however, to demonstrate that the discovery she now seeks to compel will help her prove either of 

these facts.  She has not met that burden.   

Further, Request Number 21 is duplicative of the documents sought in Plaintiff’s Request 

No. 39 (seeking all policies and procedures relating to Kohl’s telephone use), which were already 

addressed by this Court’s Order of April 21, 2016.  Dkt. Entry No. 50.   

Plaintiff’s Motion, therefore, should be denied with respect to Request Number 21.   

B. The Documents Sought by Requests 22, 24, and 25 Seek Irrelevant Information that 

is Not Proportional to the Needs of the Case. 

 

The Motion should also be denied with respect to Requests 22, 24, and 25 because 

Plaintiff has not met her burden to demonstrate the relevance of the information sought and, even 

if she had, the burden of searching for the  information sought is abjectly disproportional to the 

needs of the case.  The amendments to Rule 26(b)(1) now only permit discovery of “any non-

privileged matter that is relevant to any party’s claim or defense and proportional to the needs of 

the case, considering the importance of the issues at stake in the action, the amount in 
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controversy, the parties’ relative access to relevant information, the parties’ resources, the 

importance of the discovery in resolving the issues, and whether the burden or expense of the 

proposed discovery outweighs its likely benefit.”  Under the amended Rule, “[r]elevance is still 

to be ‘construed broadly to encompass any matter that bears on, or that reasonably could lead to 

other matter that could bear on’ any party's claim or defense.”  State Farm Mut. Auto. Ins. Co. v. 

Fayda, No. 14–CV–9792 (WHP)(JCF), 2015 WL 7871037, at *2 (S.D.N.Y. Dec. 3, 2015) 

(quoting Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351 (1978)).  However, the amended 

Rule is intended to “encourage judges to be more aggressive in identifying and discouraging 

discovery overuse” by emphasizing the need to analyze proportionality before ordering 

production of relevant information. Id. (citing Fed. R. Civ. P. 26(b)(1) advisory committee's 

notes to 2015 amendment).  Thus, the Court should consider both the nature of information 

sought and whether its production is “proportional to the needs of the case.” Fed. R. Civ. P. 

26(b)(1).  Plaintiff’s requests not only are irrelevant to her claims, but also do not meet the 

proportionality standard, which is now codified Rule 26(b)(1). 

 As set forth above, Plaintiff’s TCPA claim here rises and falls on her argument that 

“annoying, annoying, annoying” translates to the revocation of consent.  In response to 

Plaintiff’s discovery requests, Kohl’s has produced over 600 pages of documents related to 

Plaintiff’s account and its policies and procedures for placing calls to its customers, including its 

policy to honor requests not to be called.  Plaintiff has not offered sufficient (indeed, any) basis 

to show that the requested “internal emails” and other documents of board members, unidentified 

vice presidents and compliance directors are relevant to her claims in this case, nor can she show 

that the burden and expense suffered by Defendant to satisfy Plaintiff’s fishing expedition is 

proportional to the needs of the case. See e.g., Cuomo v. Clearing House Ass’n, LLC, 557 U.S. 
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519, 531 (2009) (observing that judges are trusted to prevent “fishing expeditions” or an 

undirected rummaging through [materials] for evidence of some unknown wrongdoing).  

The “internal emails” that Plaintiff seeks relating to outside board members, to an 

unidentified “Vice President” (there are over 50 employees who hold that title at the Kohl’s) and 

to “compliance directors” is merely a fishing expedition.  Innes Decl., ¶ 14.  Plaintiff seeks this 

vast amount of ESI discovery for the entirety of Kohl’s Vice-Presidents, Directors, and 

compliance directors without definition or limitation.  As phrased in Plaintiff’s requests, Kohl’s 

cannot decipher exactly which of its officers and directors are at issue nor why each and every 

one of them has sufficient relevance to the ultimate issue in this case: whether Plaintiff revoked 

her prior, clearly articulated consent.  Plaintiff has not identified why she thinks board members, 

at the apex of the company, would have any information pertinent to the calls made to Plaintiff, 

nor has she articulated how the information that she requests could be relevant even if it existed.  

While Plaintiff references a “smoking gun,” she does not even articulate what such an email 

would entail.  In a fit of hyperbole, Plaintiff argues that “these internal documents may very well 

be the ‘smoking gun’ in this case and trial” (Motion, at ¶4) without any basis that any emails 

actually exist.  Courts have often observed that discovery seeking the deposition of high-level 

executives, such as board members, creates “a tremendous potential for abuse or harassment.”  

Apple, Inc. v. Samsung Elecs. Co., Ltd., 282 F.R.D. 259, 263 (N.D. Cal. 2012) (internal quotation 

marks omitted).  Plaintiff, here, appears to be employing a similar tactic by requesting a search 

of emails and correspondence of officers and board members, without justifying how any such 

material could possibly be relevant to her claims in this action.    Absent some more 

particularized showing of relevance, the request should be denied.   
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Alternatively, Plaintiff should be forced to substantially narrow her request to individuals 

and search terms that will limit the burden placed on Kohl’s by these requests.  Based on Kohl’s 

search of one vice president and one compliance director, which may be the most pertinent 

employees relating to these  requests for irrelevant information (its Vice President of Risk 

Management and its Director of Compliance), there are nearly 3,000 emails that contain the 

letters “TCPA.”  Innes Decl. ¶ 15.  There is no basis to conclude that any of these emails would 

have a bearing upon Plaintiff’s case.  That is especially true when the documents that are actually 

relevant to Plaintiff’s case have already been produced in this action.  Each of the 3,000 emails, 

however, would need to be individually reviewed for responsiveness and privilege by Kohl’s 

counsel.  Absent some more particularized showing or greater relevance than Plaintiff now 

offers, the request should be denied.  Alternatively, Plaintiff should be required to substantially 

narrow his request, as to individuals and search terms to limit the burden to Kohl’s. 
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CONCLUSION 

 For the foregoing reasons, Plaintiff’s motion to compel should be denied in its entirety. 

 

Dated:  April 21, 2016    Respectfully submitted, 

 

 

     

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

By:  /s/ Frank Harrison, FBN 099438 

Buchanan Ingersoll & Rooney PC 

501 E. Kennedy Boulevard, Suite 1700 

Tampa, FL 33602 

Tel:      813 222 2027 

Fax:     813 229 8313 

 

And  

 

By: /s/ Michael A. Innes 

(pro hac vice application to be filed) 

KELLEY DRYE & WARREN LLP 

One Jefferson Road, 2nd Fl. 

Parsippany, New Jersey  07054 

Tel:   973 503 5900 

Fax: 973 503 5950 

 

Attorneys for Defendant  

Kohl’s Department Stores, Inc. 
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