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 Defendants DSE, Inc. and DSE Fuzing, LLC (collectively, “DSE”) hereby request that 

the claims filed by Relator John D. King (“Relator”) be dismissed with prejudice in their entirety 

pursuant to the inherent authority of the Court and Rule 37 of the Federal Rules of Civil 

Procedure.   

On September 6, 2012, during a status conference before this Court, Relator’s counsel 

admitted that material evidence in this case – video diaries that were clearly called for by 

pending discovery requests and that Relator himself characterized as “very damaging to my 

case” – was destroyed after Relator’s months-long failure and refusal to produce the evidence to 

Defendants.  Although Relator claims the destruction occurred as the result of an alleged 

burglary at Relator’s home, the police reports since produced by Relator make clear that no such 

burglary took place.  The loss of this evidence is the latest casualty of Relator’s serial failure to 

honor his discovery obligations in this case.   

This motion for terminating sanctions should be granted, and Relator’s claims should be 

dismissed with prejudice.  Such sanctions are necessary and appropriate to address Relator’s 

discovery lapses and to avoid unfair prejudice to DSE and the other defendants.   First, Relator’s 

failure to preserve and produce the video diaries was deliberate and intentional, which Relator 

has admitted.  Such refusal alone would warrant terminating sanctions.  Second, the apparent 

loss of these materials renders Relator’s failure to produce them essentially incurable, other than 

through terminating sanctions.  Third, the loss of the video diaries has occurred under suspicious 

circumstances, with Relator thus far having failed to offer a consistent or credible explanation for 

their disappearance.  Fourth, lesser sanctions would not sufficiently redress Relator’s refusal to 

produce or failure to preserve the video diary evidence.  To DSE’s knowledge, Relator is the 

only witness who will testify in support of the events alleged in the complaint, and his credibility 

Case 8:08-cv-02416-SDM-EAJ   Document 232   Filed 09/18/12   Page 5 of 27 PageID 4259



 3  

is hotly contested, to say the least.  Incurable prejudice would result from Relator’s destruction 

of what appears to have been many hours of his own recorded statements about the very subject 

of this action, which Relator himself has described as “very damaging” to his own case.  

I. BACKGROUND 

A. Relator Chronically Failed to Respond to Produce Numerous Documents 
Requested by DSE 

For the last year, DSE has been attempting to obtain documents from Relator in response 

to its Request for Production of Documents.  See Bhargava Decl., Ex. A.1  DSE’s Request for 

Production, served in August 2011, identified more than 90 categories of documents and plainly 

called for the production, among other things, of any statement by Relator about this action.  See, 

e.g., Ex. A at Req. 28.  (“All documents relating to any statements made by you since being hired 

at DSE relating to Defendants or this action.”);  id. at Req. 36 (“All documents relating to any 

statement or allegation made in the Complaint.”); id. at Reqs. 90, 91, 93, 94 (requesting all 

documents relating to each of Relator’s First through Fourth Claims for Relief). 

Relator has consistently failed to live up to his discovery obligations to DSE, to the other 

Defendants, and to the Court.  Relator’s document productions have been incomplete and 

accompanied by empty promises of additional documents to be produced “in the near future.”  

See Ex. B.  As the Court is well aware, Defendants in this case have been forced to file numerous 

motions to compel against Relator, all of which have been granted.  See Dkt. Nos. 129, 151, 152, 

224.  The Court has already ordered Relator twice to show cause why he should not be 

sanctioned for his failure to comply with his discovery obligations, only to have Relator flout 

those orders by failing to making any showing whatsoever.  See Dkt. Nos. 151, 152.        
                                                 
1 All references to “Ex.” are Exhibits to the accompanying Declaration of Michael Bhargava unless otherwise noted. 

For the sake of brevity, DSE will not repeat the entire background of the discovery process in this case, as this 
background is included in DSE’s prior Motion to Compel Production Documents and Motion for Sanctions.  See 
Dkt. Nos. 165, 166.       
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B. Near the End of Discovery, Relator Revealed the Existence  
of “Countless Hours” of “Very Damaging” Video Diaries 

In one of the most egregious violations of his discovery responsibilities, for nine months 

after receiving DSE’s Request for Production Relator silently withheld perhaps the most critical 

evidence in the case.  On May 20, 2012, Relator (while purportedly searching for new counsel) 

personally sent an unsolicited email to all Defendants declaring that he possessed video 

recordings of his own statements about the events underlying this action, which (in his own 

words) would be “very damaging” to his case.  Ex. C.  Specifically, Relator’s email addressed 

his outstanding discovery, noting that he had mailed Defendants a “‘data dump’ [that] will 

include everything except the countless hours of video I digitally recorded going back as far as 

I can remember describing what happened at that time and breaking everything down in detail 

the key points of the day trying to analyze the current tasks at hand and develop a short term plan 

moving forward.  It is a kind of video diary if you will.”  Id. (emphasis added). 

This revelation alone, made days before the June 1, 2012 close of discovery in the case, 

would have been a bombshell.  Relators’ email also revealed that he had withheld these files 

intentionally (not out of inadvertence or mistake), and that their contents would be “very 

damaging” to his case: 

[I]t is everything I have broke [sic] down in simple language, even my thoughts, 
some personal that would be very damaging to my case.  But, more importantly, I 
believe it would not be to the best interest of the United States of America and 
maybe even a risk in some way to national security.  Since I am not a lawyer and 
don’t have representation at this time, I believe this to be the case, therefore I 
would require a court order from the Judge for me to turn over that material.    
 

Id. (emphasis added).   
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C. Relator’s Counsel Ignored Defendants’ Demands to Produce the Video 
Diaries, and Never Mention the Files Have Been Lost 

After Relator obtained new counsel, Defendants demanded production of the long 

outstanding materials, including video diaries.  See Ex. D at 1-2.  David Linesch, who entered an 

appearance on June 1, 2012, did not assert any basis to withhold the obviously relevant video 

diaries, and he did not respond when DSE requested that Relator produce them.  Mr. Linesch 

announced his intention to withdraw from the case on June 11, 2012 and moved to withdraw 10 

days later, once again leaving Relator without counsel in this action.  See Dkt. No. 159 at ¶ 3.  

On June 12, 2012, in the middle of that withdrawal period, Mr. Linesch told Defendants that they 

should directly contact the Relator specifically regarding the video diaries.  See Ex. E. 

Relator thereafter announced that he was producing all outstanding discovery without 

exception, but the electronic materials eventually delivered to Defendants were inaccessible.  See 

Dkt. 165 at 7.  On June 20, 2012, Relator served what were essentially supplemental responses to 

DSE’s first requests for production of documents, in which he promised that Relator’s 

forthcoming “Production of Document’s #4 is a copulation [sic] of all data and electronic 

documents . . . that is even remotely related to this lawsuit . . . This is everything that he [sic] 

Relator can produce, if the item requested exists . . . .”  Ex. F, passim (italics in original, 

emphasis added).  A package of material delivered to DSE by Relator on June 27, 2012, 

contained 20 CDs, several of which appeared damaged and all of which were inaccessible, 

apparently encrypted.2  See Ex. G.   

Relator’s next counsel in the case was also unable to address the outstanding video 

diaries or to cure Relator’s discovery lapses generally.  Attorney Michael S. Tuma entered an 

                                                 
2 This production of material came only after Relator unambiguously represented to Defendants that he was sending 
a production of documents to them on May 20, 2012, June 13, 2012, and then June 20, 2012.  Dkt. 165 at 4, 6.  
Those packages were never received by any of the Defendants.   
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appearance on June 29, 2012.  When DSE informed Relator’s new counsel of the inaccessible 

“production,” he represented that “the balance of the discovery requests addressed in your 

various correspondences to Mr. King’s prior attorneys is contained on the CDs.”  Ex. H.  But 

Relator’s counsel declined to provide DSE’s counsel with a password or other instructions to 

access the data on the CDs, stating that he would only provide such instructions after meeting 

with Relator and “review[ing] this data.”  Id.   

DSE thus had no choice but to bring the video diaries and other documents to the 

attention of the Court.  After additional communications with Relator’s counsel, DSE filed a 

motion to compel the production of the outstanding material responsive to its discovery requests, 

including the video diaries, and a motion for sanctions against Relator for his failure to produce 

those same materials during discovery.  Dkt. Nos. 165, 166.  Relator’s counsel then proposed 

that a representative from DSE come to his office to copy, or provide him with hard drives to 

copy, approximately 500 GB of data.  See Ex. I.  Although Relator’s counsel did not indicate 

whether Relator’s video diaries would be included in that production, he later disclosed that they 

would not be produced.   

Importantly, at no time did Relator’s counsel, either Mr. Linesch or Mr. Tuma, inform 

Defendants that the video diaries had been lost or could not be produced.  To the contrary, after 

his withdrawal Mr. Linesch directed Defendants to contact Relator directly about the videos 

(which Defendants declined to do since a qui tam Relator may not proceed pro se).  See Ex. E. 

When Relator’s current counsel was pressed for an answer about the video diaries and other 

outstanding materials, in early July he referred Defendants to the inaccessible CDs, claimed he 

“d[id] not know what is on those disks.”  See Ex. J.  He forecast that “I anticipate providing you 

discovery responses by the middle of next week.”  Id. 
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Relator’s court-filed opposition brief argued that DSE’s motion to compel “is moot 

because the relator has complied with discovery,” that Defendants had engaged in an ethical 

violation in connection with Relator’s May 20, 2012 email, and that Defendants’ requests for the 

video diaries were untimely.  Dkt. No. 170 at 1, 8-9.  Thus, even while DSE’s motion to compel 

was pending, and even among Relator’s shifting excuses for withholding the video diaries, 

Relator never took the position that this evidence had been lost or that he was otherwise unable 

to produce them.  

D. At the September 6, 2012 Conference, Relator Claims the Video Files Were 
Destroyed by a “Burglar” 

Relator first informed DSE that the video diaries were no longer available on September 

6, 2012, the day of the hearing during which this Court would decide DSE’s motion to compel 

the video diaries.  Two days prior to that, DSE sent Relator a letter in an effort to narrow the 

disputes in advance of the hearing.  Ex. K.  Relator did not respond until the morning of 

September 6, 2012, when he stated cryptically that “Mr. King states he has no videos.”   Id.  DSE 

responded that morning with a letter asking that “Relator immediately explain the circumstances 

of how these materials were lost, when counsel learned that they were lost, and what efforts if 

any were made to recover them.”  Ex. L.  Relator never responded to DSE’s letter.  

That afternoon, during the September 6, 2012 conference before Magistrate Judge 

Jenkins, Relator’s counsel explained to the Court how the video diaries were lost: burglary.   

Relator’s counsel stated that a burglar had broken into Relator’s home and either damaged or 

tampered with his laptop.  See Bhargava Decl. ¶ 3.  Relator’s counsel also stated that the burglary 

had allegedly occurred before Relator gave Defendants limited access to his laptop on July 12, 

2012, so that Defendants could copy data that Relator had promised to produce during discovery.  
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See id.  Relator’s counsel, who conferred with Relator throughout the hearing, stated that a police 

report had been filed in connection with the burglary.  Id. 

The Court granted DSE’s motion to compel from the bench, specifically rejecting 

Relator’s arguments opposing the motion to compel production of the video diaries.  The Court 

noted that Relator’s explanation of the videos’ loss opened up an entirely new set of issues.  Id. ¶ 

4.  The Court awarded monetary sanctions against in an amount and allocation among Relator 

and his counsel to be determined, reserved ruling on other sanctions, ordered Relator to produce 

the video diaries and other materials, and sua sponte ordered Relator to provide Defendants with 

a copy of the police report concerning the burglary no later than September 14, 2012.  See Dkt. 

No. 224 at 5-6. 

E. Relator Violated the September 10, 2012 Order, and Instead Produced  
a Bizarre Collection of Reports Unrelated to Any “Burglary” 

In violation of the Court’s September 10, 2012 order, Relator has produced neither the 

video diaries nor a police report suggesting any “burglary” occurred.  Instead, Relator produced 

two police reports that cannot be squared with Relator’s in-court representations.   

First, on Tuesday, September 11, 2012, Relator’s counsel sent Defendants a copy of a 

police report for a domestic violence incident in which Relator himself was arrested for 

aggravated assault with a deadly weapon.  See Ex. M.  The April 2012 Assault Report recounts 

Relator’s live-in girlfriend complaint to police that Relator had brandished a handgun and 

threatened to shoot her and her teenaged daughter if they did not leave his house.  See id. at 2-3.  

The police found corroborating evidence in Relator’s admission that had just been in an 

argument regarding paying the Comcast bill, the girlfriend’s description of the weapon, and the 

fact that the weapon had been removed from its storage location.  Criminal charges are currently 

pending against Relator.  The report makes no mention of a burglary, does not indicate any 
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disruption to Mr. King’s home or his computer, and does not fall within the June and July 2012 

time period when the videos were lost.   

Second, on September 14, 2012, Relator’s counsel produced another police report and 

that again failed to corroborate Relator’s story of a burglary.  See Ex. N.  The second police 

report is a “suspicious incident” report dated June 1, 2012 – shortly after Relator’s unsolicited 

email to defense counsel admitting the existence of the video diaries – recounting King’s 

complaint to police that his girlfriend (the same individual identified as the victim in the Assault 

Report) had supposedly “hacked” his Internet accounts, including those with gmail.com and 

Match.com.  Id. at 2-3.  The reporting deputy sheriff states that after listening to Relator and 

reviewing certain emails, he documented the incident at Relator’s request: 

King’s statements appeared to be inconsistent, which perplexed the 
understanding of the situation for Deputy Rittenour.  King appears to 
possibly be suffering from a mental illness.  

King wished for this incident to be documented and advised Deputy 
Rittenour that he “does not want to get in trouble.” 

At this time, this suspicious incident will be for documentation purposes 
only. 

Id. (emphasis added).  Thus, neither of the two police reports indicates any intrusion into Mr. 

King’s home or the loss of any files on his computer. 

Relator also produced two other documents, which likewise fail to explain the loss of the 

video diaries.  The first is a September 14, 2012 affidavit from Craig James, Relator’s former 

counsel two withdrawals ago.  Mr. James’ affidavit reports an incident in which he accompanied 

Relator home from jail on May 1, 2012.  See Ex. O ¶ 1.  Mr. James’ affidavit states that Relator’s 

home was in “disarray,” and that Relator was then “concerned” about his computer’s contents.  

See id. ¶¶ 3, 4.  Notably, this May 1 incident occurred before Relator’s May 20, 2012 email 

about the video diaries.  It also occurred a full month before Relator called police to report that 
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his girlfriend had hacked his computer accounts.  Mr. James’ affidavit does not relate to any 

events within the May 20 to July 12 period when the video diaries were supposedly lost.  The 

affidavit also offers no defense for Relator’s failure to produce the video diaries before May 

2012, when Mr. James was Relator’s counsel. 

The other unsolicited document produced by Relator’s counsel was an email string 

between him and Assistant US Attorney Charles Harden.  That email too makes no mention of a 

burglary.  See Ex. N.  The Relator’s email, which can charitably be described as bizarre, purports 

to describe “evidence of foul play, criminal activity and/or possible collaborations by entities 

within my most inner circle that are directly related to my FCA case.”  Id.  The email states that 

his own prior counsel engaged in “gross incompetence,” that Relator’s “life was put at risk,” that 

“I was drugged two weeks ago,” that he deliberately fired his prior lawyer to “prevent the taking 

of [a former DSE employee] deposition three days later.” He asks the Government to investigate 

numerous individuals, including his girlfriend, an ex-girlfriend and his own former counsel.  The 

only statement in the email that mentions Relator’s computer is the following:  

I was falsely accused of pulling a gun by the same Shelly Castel a week or so later 
putting me in jail . . . At that time, critical information as it relates to my case and 
documents under a protective order were compremised [sic] by Shelly and 
possibly others.  My computers were hacked using spy ware (I discovered later) 
and my gmail account was hacked removing all emails between Ms. Castel and I. 
 

Id.  There is no mention of any purported burglary or the alleged destruction of the video diaries.  

This email too was sent before Relator informed Defendants by email that he was withholding 

“very damaging” video diaries.  

In short, Relator should have produced the video diaries in response to DSE’s August 

2011 request to produce, and long before they were lost in May or June 2012.  Relator withheld 

them intentionally for months, revealed their existence only in the ramblings of an unsolicited 
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email, refused to produce them, failed to preserve them, produced divergent accounts of how 

they were “lost,” and cited a “burglary” and a supporting “police report” in open Court that 

appear to be non-existent.  This incident is merely the starkest example of Relator’s contempt for 

this Court’s authority and his own discovery obligations.  Accordingly, DSE respectfully 

requests that the Court grant terminating sanctions and dismiss Relator’s claims with prejudice. 

II. THE SPOLIATION OF THE VIDEO DIARIES WARRANTS TERMINATING 
SANCTIONS AGAINST RELATOR 

This Court must decide, first, whether to impose sanctions on Relator for the withholding 

and destruction of the video diaries, and, second, what sanctions are appropriate.  Because of the 

significance of the destroyed evidence, the prejudice to the Defendants, and Relator’s obvious 

bad faith, the most severe sanctions are warranted here, and Relator’s claims should be 

dismissed.   

A. Sanctions Are Appropriate Based on Relator’s Admitted Failure to Produce 
and Preserve Evidence 

“[S]poliation is defined as the destruction of evidence or the significant and meaningful 

alteration of a document or instrument.” Green Leaf Nursery v. E.I. DuPont De Nemours & Co., 

341 F.3d 1292, 1308 (11th Cir. 2003).  Although federal law controls spoliation sanctions, the 

Court’s opinion may be “informed” by state law.  Flury v. Daimler Chrysler Corp., 427 F.3d 

939, 944 (11th Cir. 2005).   

Under Florida law, “[p]rior to the court exercising any leveling mechanism due to 

spoliation of evidence, the court must decide: 1) whether the evidence existed at one time, 2) 

whether the spoliator had a duty to preserve the evidence, and 3) whether the evidence was 

critical to an opposing party being able to prove its prima facie case or a defense.”  Optowave 

Co. v. Nikitin, Case No. 6:05-CV-1083-ORL-22DAB, 2006 U.S. Dist. LEXIS 81345 (M.D. Fl. 

Nov. 7, 2006).     
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 Here, there can be no dispute that the standards for imposing sanctions on Relator have 

been met.  First, the existence of the video diaries is undisputed.  Relator disclosed their 

existence personally, and Relator’s counsel expressly acknowledged their existence and 

disappearance at the September 6 status conference.   

 Second, Relator had a clear duty to preserve the video diaries in light of the pending 

litigation.  This lawsuit was filed in late 2008 – long before the video diaries relating to the 

events in issue here had been destroyed.  They were subject of numerous discovery demands by 

DSE, and even Relator acknowledged that they were highly relevant.  See Southeastern 

Mechanical Services, Inc. v. Brody, Case No. 8:08-CV-1151-T-30EAJ, 2009 U.S. Dist. LEXIS 

69830 (M.D. Fla. July 24, 2009) (“Once a party files suit or reasonably anticipates doing so . . . it 

has an obligation to make a conscientious effort to preserve electronically stored information that 

would be relevant to the dispute.”); Wilson v. Wal-Mart Stores, Inc., Case No. 5:07-CV-394-OC-

10GRJ, 2008 U.S. Dist. LEXIS 88429 (M.D. Fla. Oct. 17, 2008) (“[T]he law imposes a duty 

upon litigants to keep documents that they know, or reasonably should know, are relevant to the 

matter.”).   

Third, the video diaries were among the most critical materials in existence to DSE’s 

defense.  Relator himself describes the video diaries as “countless hours of video” that he 

recorded “describing what happened at that time and breaking everything down in detail.”  Ex. 

C.  He also readily concedes that the video diaries contain information that “would be very 

damaging to my case.”  Id.  Relator is the only witness who will testify as to nearly all of the 

events alleged in the Complaint – all of which DSE denies as gross distortions or outright 

fabrications.  He composed very few contemporaneous memos or emails during his short 

employment at DSE.  Relator’s video diaries – his own descriptions of the relevant events in a 
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form he never intended to disclose – are likely his most candid descriptions of the relevant 

events, and possibly “the most crucial and reliable evidence available to the parties.”  See Flury, 

427 F.3d at 943.  Relator’s failure to produce these materials for months, and his subsequent 

failure to preserve them, is an egregious case of spoliation.   Sanctions here are required as a 

matter of law.       

B. Dismissal Is the Only Appropriate Sanction Here. 

A district court has broad discretion in deciding whether to impose sanctions for the 

spoliation of evidence.  Flury, 427 F.3d at 944.  “This power derives from the court’s inherent 

power to manage its own affairs and to achieve the orderly and expeditious disposition of cases. 

Accordingly, sanctions for discovery abuses are intended to prevent unfair prejudice to litigants 

and to insure the integrity of the discovery process.”  Id.  Sanctions may include, among other 

things, dismissal, an adverse jury instruction or exclusion of certain evidence.  See id. at 945.   

 In determining whether to impose dismissal as a sanction for spoliation, courts in this 

Circuit consider: 

(1) whether the defendant was prejudiced as a result of the 
destruction of evidence; (2) whether the prejudice could be cured; 
(3) the practical importance of the evidence; [and] (4) whether the 
plaintiff acted in good or bad faith . . . . 

 Flury, 427 F.3d at 945; see also Bashir v. Amtrak, 119 F.3d 929, 931 (11th Cir. 1997).3   

The Eleventh Circuit’s 2005 decision in Flury is particularly instructive here.  In Flury, 

the Eleventh Circuit reversed a district court’s judgment in favor of the plaintiff where “the 

district court failed to impose meaningful sanctions for plaintiff’s spoliation of critical evidence.”  

427 F.3d at 940.  The plaintiff in Flury had sued the defendant car manufacturer for injuries 

                                                 
3 Although the Flury court relied in large part on Georgia law, “[t]hese factors have become the federal standard in 
this circuit for spoliation claims.” Britton v. Wal-Mart Stores East, L.P., No. 4:11cv32–RH/WCS, 2011 WL 
3236189, at *10  (N.D.Fla. June 8, 2011).  In Flury, the court also listed a fifth factor, unique to situations involving 
expert testimony and not applicable here. 
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sustained during a car accident as the result of an alleged manufacturing defect in his vehicle 

airbag system.  Id.  However, the car manufacturer was never given the opportunity to inspect 

the vehicle, because the plaintiff allowed it to be picked up and sold for scrap by his insurer.  Id. 

at 941-42.  In response to defendants’ spoliation request, the district court declined to dismiss the 

case, choosing instead to issue an adverse instruction to the jury.  Id. at 942.   

On appeal, the Eleventh Circuit reversed, concluding that “[t]he vehicle was, in effect, 

the most crucial and reliable evidence available to the parties at the time plaintiff secured 

representation and notified defendant of the accident.”  Id. at 943.  The court acknowledged that 

“[d]ismissal represents the most severe sanction” and should be imposed only upon “a showing 

of bad faith and where lesser sanctions will not suffice.”  Id. at 944.  In determining those 

requirements, the Court noted that the plaintiff had the opportunity to preserve the evidence for 

months, but failed to do so: 

The record reveals that plaintiff knew the location and condition of the 
subject vehicle for a considerable amount of time following the accident.  
Moreover, plaintiff was fully aware that defendant wished to examine the 
vehicle.  Knowing this, plaintiff ignored defendant’s request and allowed 
the vehicle to be sold for salvage without notification to defendant of its 
planned removal.  Even absent defendant’s unambiguous request for its 
location, plaintiff should have known that the vehicle, which was the very 
subject of his lawsuit, needed to be preserved and examined as evidence 
central to his case.  Plaintiff’s failure to preserve the vehicle resulted in 
extreme prejudice to the defendant, and failure to respond to defendant’s 
letter displayed a clear dereliction of duty.      

Id. at 944-45 (emphasis added).  The Eleventh Circuit concluded that a showing of bad faith had 

been made in that “culpability rested solely upon the plaintiff,” as he was “the only party in a 

position to preserve the vehicle and failed to do so.”  Id. at 946.  

1. Relator’s Failure to Produce and Preserve Important Evidence Has 
Caused Unfair Prejudice to DSE  

“If relevant evidence is not produced, for whatever reason, and then is destroyed before 
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either party learns of the existence of that evidence, then the absence of the relevant evidence 

prejudices the party that would have relied on it to prove its case.”  Brown v. Chertoff, 563 F. 

Supp. 2d 1372, 1379 (S.D. Ga. 2008) (internal citation omitted).  “To require a party to show, 

before obtaining sanctions, that unproduced evidence contains damaging information would 

simply turn ‘spoliation law’ on its head . . . . Therefore, courts properly focus on the relevance of 

the destroyed evidence in determining prejudice.”  Id.   

The first and third factors are present in light of the critical importance of the lost 

evidence and the resulting prejudice to Defendants.  As explained above, Relator’s own candid 

descriptions of the events relating to this case would have been invaluable to Defendants.   

Although not required, DSE has proven that the missing evidence contained favorable 

information to DSE.  Relator admitted as much, and he refused to produce it specifically for that 

reason.  It is the rare case indeed where a spoliator has conceded that the lost evidence would 

have been “very damaging” to his case.  It is hard to imagine a clearer record of prejudice. 

2. The Prejudice to DSE Cannot Be Cured and Cannot Sufficiently Be 
Addressed by Other Sanctions. 

There is no practical means of curing the resulting prejudice today.  Certainly, there is no 

way to cure Relator’s failure to produce the video diaries, because Relator claims they no longer 

exist.  Thus, even if Relator were wholly innocent in the destruction of the video diaries, his 

now-incurable failure to produce them for months, without more, would warrant sanctions.  Of 

course, Relator is responsible for the failure to preserve the video diaries, as the only person who 

possessed them and (for years) even knew about them.  Relator has offered no plan to recover the 

deleted files, and trial in this action is imminent.  Moreover, because Defendants never saw the 

video diaries, any attempt by Relator to downplay their contents in opposition to this Motion 

must be viewed with suspicion.     
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Lesser sanctions, in this case, would not adequately remedy Relator’s non-disclosure.  In 

particular, an adverse inference instruction does not help Defendants.  Relator has already 

conceded, in an admissible written statement, that the destroyed evidence would have been 

unfavorable (“very damaging”) to him.  In this context, an instruction permitting a jury to infer 

the evidence was unfavorable would be redundant.   

Moreover, no adverse instruction or preclusion order could conceivably undo the loss of 

such materials.  In the event that summary judgment is denied, DSE may be forced to carefully 

rebut numerous alleged incidents involving highly technical matters set forth in Relator’s 337-

paragraph Amended Complaint.  DSE’s cross-examination of King, and its own case-in-chief, 

would benefit immeasurably from “countless hours of video . . . going back as far as I can 

remember describing what happened at that time and breaking everything down in detail the key 

points of the day,” no less with Relator’s own assessment that their contents were “very 

damaging.”  Ex. C.   An adverse jury instruction or preclusion order would not change the fact 

that Relator, by withholding and destroying critical evidence, has forced DSE to prepare for a 

materially different trial.  Only dismissal of Relator’s claims can redress his violations. 

3. Relator Acted in Admitted Bad Faith, and Dismissal Is Therefore 
Appropriate. 

Relator also exhibited bad faith in deliberately withholding the video diaries and in 

failing to take any steps to preserve them.  In evaluating whether a spoliator has acted in bad 

faith, “[t]he court should weigh the degree of the spoliator’s culpability against the prejudice to 

the opposing party.”  Flury, 427 F.3d at 946.  And “[i]n evaluating culpability, district courts 

routinely look to a party’s failure to take proper measures to preserve evidence.”  Brown, 563 F. 

Supp. 2d at 1381 (citing cases).   

Thus, in the Eleventh Circuit, bad faith does not require malice in the form of intentional 
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misconduct.  See Bashir, 119 F.3d at 931.  “Indeed, proof of malicious destruction of evidence 

would rarely be available where one party has full control of the evidence.”  Britton v. Wal-Mart 

Stores E., L.P., 2011 U.S. Dist. LEXIS 86901, 2011 WL 3236189, at *38 (N.D. Fla. June 8, 

2011).  “Instead, ‘bad faith’ exists . . . where (1) the evidence is plainly central to a potential 

claim that might arise and the party knows it or reasonably should know it, (2) the lack of the 

evidence will significantly benefit the party who fails to preserve it, (3) the evidence of what 

happened is unsettled and probably would be significantly clarified if the lost evidence still 

available, and (4) the reasons given by [sic] for not preserving the critical evidence are 

suspiciously irrational.”  Id.  

The Court need not even reach these factors, however, because here, Relator has admitted 

that the video diaries were withheld intentionally.  He deliberately excluded them from the “data 

dump” that he prepared for disclosure because they were “very damaging to [his] case.”  Tab C.  

He admitted their relevance, but insisted that he would not produce them without a court order.  

Id.  At the time, Relator was fully aware of his discovery obligations to Defendants.  Indeed, his 

own counsel never disputed that the video diaries were discoverable.  But Relator nevertheless 

intentionally withheld the video diaries for months after receiving DSE’s requests, and he 

apparently took no steps to preserve them.  Relator’s deliberate misconduct, coupled with his 

failure to take basic steps to preserve evidence, compels a finding of bad faith. 

Even without Relator’s admission of misconduct, the four factors set forth in Britton also 

demonstrate Relator’s bad faith.  According to Relator’s account, the first two factors are 

present: the video diaries are central to this case, and their destruction favors Relator.  As for the 

third factor, given that DSE’s witnesses are expected to flatly contradict Relator’s numerous 

factual allegations, the lost video diaries are likely the only evidence that could “significantly 
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clari[y]” what happened on many topics.   

Moreover, the reasons proffered by Relator for the “loss” of the video diaries are not 

merely “suspiciously irrational,” but are clearly false.  Britton, 2011 U.S. Dist. LEXIS 86901 at 

*38.  Relator informed the Court that he possessed a police report of a “burglary” in which the 

video files were tampered with or deleted from his computer.  The record is now clear, however, 

that no burglary occurred and that Relator has no police report mentioning a burglary or the 

unwelcome deletion of computer files.  Although Relator informed the Court that the deletion 

occurred after his May 20, 2012 email, he now points to an affidavit from his former counsel 

regarding events in early May.  It now appears Relator may blame his girlfriend for deleting his 

“very damaging” video files – a completely different story than what he reported to the Court 

and one not remotely supported by either police report produced by Relator. 

Even if Relator’s story had not changed, the “burglar” excuse was highly suspicious from 

the moment it was proffered.  No rational burglar leaves a laptop behind, yet takes the time to 

delete files from it during his intrusion, much less the specific ones that Relator has previously 

admitted are “very damaging” to his case.  It could be no small task to delete “countless hours of 

video . . . going back as far as I can remember,” much less to render them permanently 

irretrievable. The burglar would also have struck with impeccable timing, within the narrow 

window between May 20, 2012 when Relator divulged the video files existed and July 12, 2012, 

when Defendants were given limited access to Relator’s computer.  Relator’s explanations raise 

enormous doubts, to say the least, about whether he has engaged in good faith at any stage of the 

video diary saga.     
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Given the Relator’s bad faith and the magnitude of the resulting prejudice to Defendants, 

dismissal is the most appropriate sanction for Relator’s spoliation.  As stated by the Eleventh 

Circuit in Flury, anything less would not be “meaningful.”  See Flury, 427 F.3d at 940.  

III. TERMINATING SANCTIONS UNDER RULE 37 ARE ALSO MERITED, GIVEN 
THIS LATEST EXAMPLE OF RELATOR’S REPEATED DISREGARD FOR 
THE DISCOVERY PROCESS 

Dismissal of Relator’s claims is also warranted under Rule 37 of the Federal Rules of 

Civil Procedure.  Rule 37(b) provides that “[i]f a party . . . fails to obey an order to provide or 

permit discovery . . . the court where the action is pending may issue further just orders. They 

may include . . . dismissing the action or proceeding in whole or in part.”  Fed. R. Civ. P. 

37(b)(2)(A).  Rule 37(c) provides for “appropriate sanctions,” including dismissal, for a party’s 

failure to supplement its responses to document requests.  See Fed. R. Civ. P. 37(c)(1) 

(addressing failures to supplement under Rule 26(e)); see also Fed. R. Civ. P. 26(e)(1)(A) (party 

“who has responded to . . . [a] request for production . . . must supplement or correct its 

disclosure or response . . . if the party learns that in some material respect the disclosure or 

response is incomplete . . .”).  This Court’s orders required Relator to produce the video diaries 

to Defendants.  The Court ordered production of the video diaries specifically by September 14, 

2012.  See Dkt. 224 at 4.  The video diaries were also plainly covered by an earlier order granting 

the motion of Defendant JKS Industries, Inc. (“JKS”) to compel complete responses, without 

objections or assertions of privilege, to JKS’s document requests.  See Dkt. 152.4  In addition, 

Relator had an ongoing obligation to supplement his document production to produce the video 

                                                 
4 See also Dkt. 139, JKS Motion to Compel Defendant, JKS Industries, Inc.’s Motion to Compel Answers to 
Interrogatories and Production of Documents; see also id. at Exhibit 2, JKS First Requests for Production of 
Documents to Relator (requesting 76 categories of documents regarding complaint, including at Request No. 1, “All 
documents . . . evidencing or relating to the allegations in Counts I-IV of the Complaint”). 
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diaries.  See Fed. R. Civ. P. 26(e)(1)(A).  Indeed, Relator divulged their existence while 

answering Defendants’ longstanding demands that he update his production.     

It is undisputed that Relator, because he withheld the video diaries and then failed to 

preserve them, failed to comply with the above orders and his obligation to supplement his 

production.  

Because dismissal with prejudice is considered a drastic sanction, a district court may 

only implement it when: (1) a party’s failure to comply with a court order is a result of 

willfulness or bad faith; and (2) the court finds that lesser sanctions would not suffice.  See 

Malautea v. Suzuki Motor Co., Ltd., 987 F.2d 1536, 1542 (11th Cir. 1993).  But dismissal with 

prejudice is not an abuse of discretion “[w]hen a party demonstrates a flagrant disregard for the 

court and the discovery process.”  Aztec Steel Co. v. Florida Steel Corp., 691 F.2d 480, 481 (11th 

Cir. 1982).  Indeed, it “may be appropriate when a plaintiff's recalcitrance is due to wilfulness, 

bad faith or fault.”  Phipps v. Blakeney, 8 F.3d 788, 790 (11th Cir. 1993).  Where lesser sanctions 

have proven to be ineffective, district courts are not required to impose “additional futile 

sanctions before dismissing” a plaintiff’s claim.  See Malautea, 987 F.2d at 1544.  “Rule 37 

sanctions were designed not merely to penalize those whose conduct may be deemed to warrant 

such a sanction, but to deter those who might be tempted to such conduct in the absence of such 

a deterrent.”  Carlucci v. Piper Aircraft Corp., 775 F.2d 1440, 1447 (11th Cir. 1985).   

The Eleventh Circuit has consistently affirmed the imposition of terminating sanctions 

where a party has disregarded court orders on multiple occasions, such that any sanction less 

than dismissal will not suffice.  For example, in Malautea v. Suzuki Motor Co., 987 F.2d 1536 

(11th Cir. 1993), the entry of default judgment was affirmed where the defendants refused to 

provide discoverable materials that were the subject of the court’s prior discovery orders.  As 
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characterized by the Eleventh Circuit, the defendants and their attorneys had “engaged in an 

unrelenting campaign to obfuscate the truth.”  Id. at 1544.  “They improperly objected to 

interrogatories in order to avoid revealing information; the answers they did give were 

incomplete and unreasonably narrow; they delayed (either deliberately or carelessly) complying 

with the Magistrate Judge's orders to produce deposition transcripts; and they never produced the 

. . . information as ordered.”  Id.  Moreover, the district court had already threatened the 

defendants twice with a default sanction.  Id.  Accordingly, the Court of Appeal found that 

terminating sanctions were warranted because “Rule 37 does not require the vain gesture of first 

imposing those ineffective lesser sanctions.”  Id.      

Other cases in the Eleventh Circuit have resulted in similar outcomes.  See, e.g., Shortz v. 

City of Tuskegee, 352 Fed. Appx. 355, 360 (11th Cir. 2009) (affirming dismissal of plaintiff’s 

claims with prejudice where he failed to produce requested information after 2.5 months and did 

not offer any explanation for his non-compliance); Goodman v. New Horizons Cmty. Serv. Bd., 

2006 U.S. App. LEXIS 9040 (11th Cir. April 12, 2006) (affirming dismissal with prejudice 

where plaintiff willfully disregarded several explicit warnings and instructions by the court); 

Phipps v. Blakeney, 8 F.3d 788, 790-91 (11th Cir. 1993) (affirming dismissal with prejudice 

where plaintiff was warned repeatedly about dismissal as a sanction and was given numerous 

chances to cooperate, but nevertheless informed the court that he would not comply in the 

future); see also Maus v. Ennis, 2011 U.S. Dist. LEXIS 145095 (M.D. Fla. Dec. 1, 2011) 

(granting motion for default judgment against defendant for “obstinate refusal to provide 

discovery” that “greatly prejudiced Plaintiffs”). 

Boswell v. Gumbaytay, Case No. 2:07-CV-135-WKW[WO], 2009 U.S. Dist. LEXIS 

46007, 2009 WL 1516246, (M.D. Al. June 1, 2009), is particularly instructive here because the 
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defendant therein – similar to Relator – not only engaged in spoliation of evidence, but also 

conducted other flagrant abuses of the discovery and judicial processes which warranted the 

imposition of terminating sanctions.  The plaintiff “had to expend numerous hours pursuing 

remedies from the court to bring [the defendant] into compliance with court orders and the rules 

of law and procedure that govern federal court proceedings”; “[m]ultiple hearings also have been 

held”; “[t]he continual interruptions caused by the flagrant abuses have hampered [the plaintiff’s] 

ability to concentrate on the merits of this case and have wasted vast judicial resources”; and the 

plaintiff suffered “incurable prejudice because of the destruction of important evidence in the 

case.”  Id. at *19-21.  Accordingly, the totality of the circumstances required that default 

judgment be entered against the defendant.  Id. at 32. 

The facts here are strikingly similar to those in Boswell.  DSE has spent the better part of 

the last year trying to obtain documents from Relator in response to its First Request for 

Production of Documents.  During that time, Relator has repeatedly represented that he sent 

documents to Defendants that were never received; he has misrepresented the scope of his 

document production; he has expressly refused to produce material that is concededly relevant to 

his allegations, but would be “very damaging” to his case; and when he has produced material to 

DSE, it has been in the form of damaged and encrypted/unusable CDs.  Now, in this latest act of 

contempt, Relator has openly admitted that the video diaries which he previously refused to 

produce to Defendants are now completely lost because he did not take any precautions to 

preserve them and they were destroyed during the course of some inexplicable home burglary.  

DSE, like the plaintiff in Boswell, has had to spend countless hours pursuing remedies from this 

Court to bring Relator into compliance with this Court’s orders as well as the Federal Rules and 
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Local Rules.  As such, the totality of the circumstances here require the dismissal of Relator’s 

claims with prejudice.                 

IV. CONCLUSION 

 For the reasons outlined above, DSE respectfully requests that the Court impose 

sanctions dismissing all of Relator’s claims in the Amended Complaint, Counts I to IV, with 

prejudice.   
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LOCAL RULE 3.01(g) CERTIFICATION 

 Defendants DSE, Inc. and DSE Fuzing, LLC hereby certify that they have met and 

conferred with counsel for Relator John D. King regarding the relief requested in this Motion.  

Relator has refused to consent to this relief.  Defendants DSE, Inc. and DSE Fuzing, LLC also 

met and conferred with counsel for the United States regarding the relief requested in this 

Motion.  Counsel for the United States has stated that it does not consent to or oppose this 

motion, but reserves its right to respond after this motion is filed. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on September 17, 2012, I electronically filed the foregoing with the 

Clerk of the Court by using the CM/ECF system, which will send a notice of electronic filing to 

all counsel of record. 

/s/ Michael Bhargava      
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