
UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 

PATRICIA DOUGLAS, 
 
 Plaintiff, 
 
v. 
 
KOHL'S DEPARTMENT STORES, INC., 
 
 Defendant. 

 
 
 
 
CASE NO.:  6:15-CV-1185-ORL-22TBS 

______________________________________________________________________________ 
 

PLAINTIFF'S SECOND MOTION TO COMPEL 
 AND INCORPORATED MEMORANDUM OF LAW 

 
 

 COMES NOW, Plaintiff, Patricia Douglas, by and through her undersigned counsel and 

pursuant to Federal Rule of Civil Procedure 37 and Local Rule 3.04, and hereby respectfully 

requests this Honorable Court grant her Second Motion to Compel Defendant’s Discovery 

Responses, asserts the following in support thereof: 

1. Unwanted “robo-calls” are the number one complaint by consumers in America 

today.  Almost everyone in the country has had unwanted robo-calls to their cell phones and the 

number of complaints is going up every day. The Plaintiff in the case Ms. Patricia Douglas, was 

just one of many victims of robo-bullying by the Defendant. 

2. As the Court knows, Plaintiff filed her Complaint [Doc. 1] on October 16, 2015 

alleging that Defendant violated the Telephone Consumer Protection Act (“TCPA”) and Florida 

Consumer Collection Practices Act (“FCCPA”).  It appears Defendant called the Plaintiff 586 

although Defendant claims this number is closer to 500.   

3. Defendant produced a tape recording of the Plaintiff where she explains that she 

was very annoyed by the hundreds of calls from the Defendant and that she simply could not pay 
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right now because she was very sick.  The Defendant stated that they were required to call because 

she owed them money and refused to stop calling.  The Plaintiff explained to the Defendant that 

the people calling were very “annoying, annoying, annoying annoying.” 

4. It appears clear Defendant has a business practice which disregards the TCPA since 

they call with “express consent” and after they know individuals want the calls to stop. It is and 

has been well established that individuals may revoke their consent to be called in any “reasonable 

manner.”  This concept is articulated quite nicely in In The Matter of Rules and Regulations 

Implementing the Tel. Consumer Prot. Act of 1991 FCC 15-72, 30 F.C.C.R. 7961, (July 10 2015) 

(“2015 TCPA Order”) in addition to Osorio v. State Farm Bank F.S.B. 746 F.3D 1242 (11th CIR. 

2014). 

5. The discovery disputes in this Motion revolve around two basic issues: a) 

Defendant’s continued brazen refusal to abide by Federal Rule of Civil Procedure 26(b)(5)(A)(ii) 

and b) their objections to produce complaints made against them and their internal documents that 

in all likelihood will lead to a finding of a willful and/or knowing violations of the TCPA.    

6. The Defendant failed to comply with Request for Production No. 21: 

REQUEST NO. 21: Copies of all internal memoranda, bulletins, letters, committee 
or team reports, emails, meeting minutes, or other documents created or modified 
during the “relevant time period” which instructs or notify your employees, 
representatives or agents how to respond to or handle any complaints, claims, 
verbal requests for a cease and desist of Defendant’s “telephone calls,” and/or other 
requests to discontinue Defendant’s “telephone calls.”  
 
RESPONSE TO REQUEST NO. 21: In response to Request Number 21, 
Defendant incorporates by reference all General Objections set forth above. 
Defendant further objects to this Request on the grounds that: (a) it seeks 
information that is neither relevant nor reasonably calculated to lead to the 
discovery of admissible evidence; and (b) it calls for documents and/or 
communications protected by attorney-client privilege or work product 
privilege.  
  

Plaintiff will address the above objections in the order they were made:  
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(a) This issue of how they respond to “verbal requests” to “cease” or “discontinue” 

telephone calls is not only relevant, but goes to the very core of this case. In fact, it is one of the 

absolute most important issues of the case.  The Osorio opinion and 2015 TCPA Order made it 

crystal clear that consumers have the right to ask for call to stop, and they must, or it is a violation 

of the TCPA.  However, the vast amount of big debt collection companies like the Defendant 

violate the law anyway because they make so much money continuing to make calls regardless of 

request to stop.  It will also be very telling to see if any of their tactics changed in the face of 

Osorio and the 2015 TCPA Order.  These documents may be the single must important document 

needed by the Plaintiff to put on her case that the calls were “willful” an/or “knowing” per the 

TCPA and therefore eligible for a treble damages finding.   

(b)   There of course is no privilege log or description of documents being withheld which 

is very problematic especially since Plaintiff filed a Motion to Compel (Doc. 39) last Friday 

addressing this issue. Defendant is and has been put on notice concerning their refusal to follow 

Rule 26(b)(5)(A)(ii) and despite this still refuses to abide by the Rule.  In Henderson v Holiday 

CVS, L.L.C. 269 F.R.D. 682 (S. D. FLA. 2010) there is a good discussion on what is necessary to 

prevail on the attorney-client and work product privileges.  The Henderson court stated, “A blanket 

claim of privilege is improper. The privilege must be specifically asserted with respect to particular 

documents.” In Perry, et al. v. Schwarzenegger, et al., 591 F. 3d 1126 (9th Cir. 2009), the court 

held that “the district court also observed that proponents had failed to produce a privilege log 

required by Federal Rule of Civil Procedure 26(b)(5)(A)(ii).  We agree that some form of a 

privilege log is required …”   From Defendant’s objection ones must presume that these documents 

do exist and are in Defendant’s possession, custody and control or else the response would be 

“none.”  
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7. The Defendant failed to comply with Request for Production No. 22: 

REQUEST NO. 22: Copies of all internal emails sent to or received by members 
of the Defendant’s board of directors concerning the TCPA including, but not 
limited to, violations of the TCPA, actions that should be taken to curb violations 
of the TCPA, actions that should be taken to comply with the TCPA and 
Defendant’s use of an “automatic telephone dialing system,” “artificial voice,” 
and/or “prerecorded voice.”  
  
RESPONSE TO REQUEST NO. 22: In response to Request Number 22, 
Defendant incorporates by reference all General Objections set forth above. 
Defendant further objects to this Request on the grounds that: (a) it seeks 
information that is neither relevant nor reasonably calculated to lead to the 
discovery of admissible evidence; (b) it is overly broad and unduly 
burdensome; (c) there is no time period restriction on the request; (d) it would 
require Defendant to draw multiple legal conclusions in order to respond; and 
(e) it calls for documents and/or communications protected by attorney-client 
privilege or work product privilege.   
 

   
Plaintiff will address the above objections in the order they were made:  

(a) As addressed in the preceding explanation, this request is a cornerstone of the 

Plaintiff’s position that these robo-calls were willful” and/or “knowing” and therefore worthy of a 

finding of treble damages per the TCPA.  If these internal emails did not exist, Plaintiff is confident 

the response would be “none.”  These internal documents may very well be the “smoking gun” in 

this case and at trial.  There is little doubt they exist, are in Defendant’s possession and will most 

likely be a center-piece at trial. 

(b) Plaintiff’s request for documents illustrating Defendant knowledge of “violations of 

the TCPA” and their actions taken to comply with the TCPA concerning their use of their 

“automatic telephone dialing systems” aka “robo-dialer” could not be drafted must more narrowly.  

Considering Plaintiff may be entitled to $1500 for each of the 689 calls that were made, plus the 

possibility of punitive damages, a request for email doesn’t seem unduly burdensome, especially 
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absent any explanation whatsoever as to how its so unburdensome to run a query for these 

documents.   

(c) This is simply untrue.  Paragraph 22 of the Definition section of Plaintiff’s Request 

for Production clearly states, “If no time period is specified in the [request], assume the time period 

requested and/or referred to is the time period beginning January 1, 2015 to the present date.” 

(d) A vague assertion that Defendant needs to draw “multiple legal conclusions” is 

insufficient. One is left to guess what they mean.  If they think they need to draw a legal conclusion 

concerning what an “automatic telephone dialing system” is the good news that definition is in the 

TCPA itself and the FCC explained in graphic detail in the 2015 TCPA Order at page 11 under the 

section titled “Autodialers.”  

(e) Defendant has, once again, claimed the requested information is proprietary privileged, 

pursuant to Fed. R. Civ. P 26(b)(5)(A)(ii), Defendant has failed to describe the documents in 

question so as to allow Plaintiff to assess the claim.  Henderson v Holiday CVS, L.L.C. 269 F.R.D. 

682 (S. D. FLA. 2010) articulates the requirements of sustaining objections of attorney-client and 

work product privileges.  The Henderson court stated, “A blanket claim of privilege is improper. 

The privilege must be specifically asserted with respect to particular documents.” In Perry, et al. 

v. Schwarzenegger, et al., 591 F. 3d 1126 (9th Cir. 2009), the court held that “the district court also 

observed that proponents had failed to produce a privilege log required by Federal Rule of Civil 

Procedure 26(b)(5)(A)(ii).  We agree that some form of a privilege log is required … “ 

8. The Defendant failed to comply with Request for Production No. 24: 

REQUEST NO. 24: Copies of all internal emails sent to or received by the Vice-
President of the Defendant concerning the TCPA including, but not limited to, 
violations of the TCPA, actions that should be taken to curb violations of the TCPA, 
actions that should be taken to comply with the TCPA and Defendant’s use of an 
“automatic telephone dialing system,” “artificial voice,” and/or “prerecorded 
voice.”  
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RESPONSE TO REQUEST NO. 24: In response to Request Number 24, 
Defendant incorporates by reference all General Objections set forth above. 
Defendant further objects to this Request on the grounds that: (a) it seeks 
information that is neither relevant nor reasonably calculated to lead to the 
discovery of admissible evidence; (b) it is overly broad and unduly 
burdensome; (c) there is no time period restriction on the request; (d) it would 
require Defendant to draw multiple legal conclusions in order to respond; and 
(e) it calls for documents and/or communications protected by attorney-client 
privilege or work product privilege.  

 

 Once again, Defendant’s cutting and pasting of “it calls for documents and/or 

communications protected by attorney-client privilege or work product privilege” comes with zero 

explanation or privilege log.  Defendant ignores Fed. R. Civ. P 26(b)(5)(A)(ii), which requires a 

description of the documents.    In Henderson v Holiday CVS, L.L.C. 269 F.R.D. 682 (S. D. FLA. 

2010) the issue of attorney-client and work product privileges are discussed at great detail.  The 

Henderson court stated, “A blanket claim of privilege is improper. The privilege must be 

specifically asserted with respect to particular documents.” In Perry, et al. v. Schwarzenegger, et 

al., 591 F. 3d 1126 (9th Cir. 2009), the court held that “the district court also observed that 

proponents had failed to produce a privilege log required by Federal Rule of Civil Procedure 

26(b)(5)(A)(ii).  We agree that some form of a privilege log is required …”   

And their cut and paste job objecting on relevancy grounds has no explanation as to how 

this request is not relevant.   

Likewise, their objection to legal conclusion is supported by no explanation. One is left to 

guess if they think a legal conclusion is necessary for “automatic telephone dialing system”, which 

is defined in the TCPA itself and fully explained in vivid detail In The Matter of Rules and 

Regulations Implementing the Tel. Consumer Prot. Act of 1991 FCC 15-72, 30 F.C.C.R. 7961, ¶ 

10, (July 10 2015) (“2015 TCPA Order”) or perhaps they are claiming they don’t know the 
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definitions of “artificial” and/or “prerecorded” because we must presume they understand what a 

“voice” is.   

Plaintiff spoke to agents of the Defendant on multiple occasions and asked them to cease 

calling, yet the calls continued unabated.  Any policies and procedures of the Defendant in regards 

to making calls is crucial as they would help establish whether Plaintiff is entitled to the garden 

variety $500 for each illegal call or treble damages per call. In addition, the documents would help 

determine if punitive damages are appropriate by revealing the Defendant’s actual guidelines in 

these type of situations.  

9. The Defendant failed to comply with Request for Production No. 25: 

REQUEST NO. 25: Copies of all internal emails sent to or received by 
Defendant’s compliance directors concerning the TCPA including but not limited 
to, violations of the TCPA, actions that should be taken to curb violations of the 
TCPA, actions that should be taken to comply with the TCPA and Defendant’s use 
of an “automatic telephone dialing system,” “artificial voice,” and/or “prerecorded 
voice.”   

 
RESPONSE TO REQUEST NO. 25: In response to Request Number 25, 
Defendant incorporates by reference all General Objections set forth above. 
Defendant further objects to this Request on the grounds that: (a) it seeks 
information that is neither relevant nor reasonably calculated to lead to the 
discovery of admissible evidence; (b) it is overly broad and unduly 
burdensome; (c) there is no time period restriction on the request; (d) it would 
require Defendant to draw multiple legal conclusions in order to respond; and 
(e) it calls for documents and/or communications protected by attorney-client 
privilege or work product privilege.   
 

As has been reiterated over and over, Defendant’s duplicative objection that “it calls for documents 

and/or communications protected by attorney-client privilege or work product privilege” comes 

with zero explanation or privilege log.  Defendant ignores Fed. R. Civ. P 26(b)(5)(A)(ii), which 

requires a description of the documents. Lastly, documents pertaining to compliance with the 

TCPA and instructions on methods to curb violations are not only relevant, but go to the heart of 

the Defendant’s continued willful violations.            

Case 6:15-cv-01185-ACC-TBS   Document 41   Filed 03/25/16   Page 7 of 12 PageID 168



 
MEMORANDUM OF LAW 

I. Legal Standard for Motion to Compel 

 The below standards are axiomatic and well known to this Court. The Federal Rules state 

that, on notice to other parties and all affected persons, a party may move for an order compelling 

disclosure or discovery.  The motion must include a certification that the movant has in good faith 

conferred or attempted to confer with the person or party failing to make disclosure or discovery 

in an effort to obtain it without court action. Fed. R. Civ. P. 37(a)(1).  Under Federal Rule 26, the 

information sought in discovery need not itself by admissible; instead, to be the proper basis of a 

discovery request it must only be likely to lead to the discovery of admissible evidence. 

 If a party does not receive disclosures or adequate discovery responses pursuant to Rule 

26, then that party may request an order compelling disclosure. Fed. R. Civ. P. 37(a). Whether or 

not to grant the motion to compel is at the discretion of the trial court. Commercial Union 

Insurance Co. v. Westrope 730 F.2d 729, 731 (11th Cir. 1984). If the motion is granted, Fed. R. 

Civ. P. 37(a)(5)(A) goes on to provide that the Court must award the movant’s reasonable expenses 

incurred in making the motion, including attorney’s fees, except in certain enumerated 

circumstances. Broad Music, Inc. v. Bourbon St. Station, Inc., 3:09-cv-468-J-25MCR, 2010 WL 

376619 (M.D. Fla. 2010).   

II. Specified Deficiencies & Basis to Compel 

The Plaintiff served the Defendant with her First Request for Production and unfortunately 

did not receive adequate responses to several of her requests. Specifically, inadequate (or no) 

responses were received with regards to Requests No. 21, 22, 24, and 25 as previously outlined in 

this Motion.  
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III. Further Justification for Production 

The documents required to be disclosed, which Defendant failed to provide, are of 

paramount importance in primarily deciding whether treble damages, as well as punitive damages, 

are warranted under the TCPA. The TCPA provides that “[i]f the court finds that the defendant 

willfully or knowingly violated this subsection or the regulations prescribed under this subsection, 

the court may, in its discretion, increase the amount of the award to an amount equal to not more 

than three times the amount available under subparagraph (B) of this paragraph.” 47 U.S.C. § 

227(b)(3)(C).  

In Harris v. World Financial Network National Bank, 867 F. Supp. 2d 888 (E.D. MI 2012), 

the Defendant was placing telephone calls to an individual in error, and upon being notified by the 

Plaintiff that said calls were mistaken, the Defendant ceased calling one account but continued 

placing calls on two other accounts. The Court found that the “Defendant’s continuous phone calls 

regarding the other two accounts constitute willful violations of § 227(b)(1)(A). At that point, 

Defendants were put on notice.” The Court further went on to say that “When a third party, that 

is, a person who is not the actual debtor on the past due account, notified Defendants that they 

have the wrong number for an account, it is Defendants policy to remove the phone number from 

that account only.” The Defendants’ actions in Harris ultimately caused the Court to “award triple 

damages, pursuant to 47 U.S.C. § 227(b)(3) for the phone calls and prerecorded messages 

Defendants placed to Plaintiff’s cellular phone after August 23, 2010 – the date on which Plaintiff 

first notified Defendants that they had the wrong number.” 

Additionally, in King v. Time Warner Cable, 1:14-cv-02018-AKH (S.D. NY July 7, 2015), 

the Court ruled for treble damages against Time Warner Cable for calling Ms. King after 

revocation stating that Defendant “had knowledge through its agent that King did not consent to 
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further robo-calls. Therefore, Defendant’s subsequent calls were knowing violations and treble 

damages are appropriate.” The actions of Defendant and whether or not treble damages are 

appropriate, along with punitive damages, would be clarified by the production of Defendant’s 

complete call logs as described above. 

Furthermore, information regarding Defendant’s internal memorandums and bulletins are 

also relevant to determine willful and or punitive conduct and whether damages under TCPA 

should be trebled.  

IV. Legal Authority for Motion to Compel 

“Mutual knowledge of all the relevant facts gathered by both parties is essential to proper 

litigation. To that end, either party may compel the other to disgorge whatever facts he has in his 

possession.” Hickman v. Taylor, 329 U.S. 495, 507 (1947). The information sought by Plaintiff is 

necessary to the proper preparation and prosecution of the Plaintiff’s case, as “[t]he discovery 

provisions of the Federal Rules of Civil Procedure allow the parties to develop fully and crystalize 

concise factual issues for trial. Properly used, they prevent prejudicial surprises and conserve 

previous judicial energies. The United States Supreme Court has said they are to be broadly and 

liberally construed.” Callaway v. Papa John’s USA, Inc. 09-61989-CIV-ZLOCH, 2010 WL 

4024883 (S.D. Fla. 2010) citing Hickman v. Taylor, 507. Defendant’s failure to provide the 

appropriate disclosures and discovery responses is calculated to and does defeat, impede, impair 

and prejudice the Plaintiff in the prosecution of her case.  

By its very design, discovery is intended to operate with minimal judicial supervision 

unless a dispute arises and one of the parties files a motion requesting judicial intervention. “The 

rules require that discovery be accomplished voluntarily; that is, the parties should affirmatively 

disclose relevant information without the necessity of court orders compelling disclosure.” Bush 
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Ranch, Inc. v. E.I. DuPont De Nemours & Co., 918 F. Supp. 1542 (M.D. Ga. 1995), rev’d on other 

grounds, 99 F. 3d 363 (11th Cir. 1996). Defendant’s unwillingness to participate in good faith 

discovery, however, requires the Plaintiff to file this instant Motion to Compel. Federal Rule of 

Civil procedure 37(a)(1); 37(a)(4). In order to obtain the appropriate documents, Plaintiff compels 

Defendant to provide documents related to Requests for Production No. 21, 22, 24, 25 and 34.  

V. Request for Attorney Fees Regarding Motion to Compel 

Courts frequently give a pass to parties because there is a reasonable explanation for their 

failure to produce documents or follow the Rules. In this instance, Defendant’s repeated failure to 

provide the requisite privilege log or document description of those being withheld should not 

enjoy a free pass. They have done it too many times and have been put on notice of their discovery 

violations and simply refuse to remedy it. This Motion is a very good example of when fees are 

appropriate. Fed. R. Civ. P. 37(a)(5)(A) states that if the Motion to Compel Discovery is “granted 

– or if the disclosure of requested discovery is provided after the motion is filed – the court shall . 

. . require the party . . . whose conduct necessitated the motion . . . to pay the moving party 

reasonable expenses incurred in making the motion, including attorney’s fees.” If this Court finds 

that the Defendant has been less than forthright with regards to its production of documents, 

Plaintiff should be awarded fees and expenses associated with the instant motion, pursuant to the 

Rule. 

It is the Plaintiff’s position that Defendant’s actions in this case have been obstructive and 

that documents have been withheld in order to prevent Plaintiff from obtaining information 

relevant to her case.  Defendant’s actions in the instant case are the type of conduct where 

sanctions, fees, and costs are appropriate. Defendant’s failure and refusal to provide even basic 

Case 6:15-cv-01185-ACC-TBS   Document 41   Filed 03/25/16   Page 11 of 12 PageID 172



information, such as the names of agents that called Plaintiff constitute ample grounds for the 

granting of sanctions and attorney fees and costs.  

RULE 3.01(g) CERTIFICATE 

In accordance with Local Rule 3.01(g), the undersigned certifies that he contacted and 

spoke with Defendant's counsel repeatedly to resolve these discovery issues. Therefore, this 

motion is submitted to the Court for consideration.  

WHEREFORE, Plaintiff respectfully requests this Honorable Court Order Defendant to 

immediately produce documents and a description of the documents being withheld or privilege 

log as articulated above, in addition to award the Plaintiff  4.2 hours of attorney fees for time 

Defendant forced Plaintiff's counsel to spend concerning this Motion, in addition to any other 

remedies this Court deems just and proper. 

 

CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a true and correct copy of the above-referenced document was 

furnished via electronic filing this 25th day of March 2016, to:  frank.harrison@bipc.com; 

sabrina.storno@bipc.com; minnes@kelleydrye.com  

 

      s/William Peerce Howard     
      William Peerce Howard, Esquire 
      Florida Bar No.:  0103330 

The Consumer Protection Firm 
      210-A South MacDill Avenue 
      Tampa, FL 33609 
      Telephone: (813) 500-1500 
      Facsimile:  (813) 435-2369 
      Billy@TheConsumerProtectionFirm.com 
      Attorney for Plaintiff 
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