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 UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 

 

UNITED STATES OF AMERICA 

ex rel. JOHN D. KING, and John  

King, Individually, 

  

  Plaintiffs, 

 

v. Case No.:  8:08-cv-02416-SDM-EAJ  

 

DSE, INC., et al., 

 

  Defendants. 

___________________________________________________/ 

 

RELATOR’S RESPONSE TO DEFENDANTS DSE, INC. AND 

DSE FUZING, LLC’S MOTION FOR TERMINATING SANCTIONS 

 

 COMES NOW, Relator, John D. King, by and through his undersigned attorney, and files 

his response to defendants DSE Inc., and DSE Fuzing, LLC’S, (hereinafter referred to as DSE), 

Motion for Terminating Sanctions, and in support therefore alleges the following: 

 1. DSE’s motion should be denied pursuant to Rule 37 of the Federal Rules of Civil 

Procedure and the prevailing case law.   The video recordings did not contain statements relevant 

to any claim or defense of this case, and the disappearance of the videos occurred due to an 

intervening criminal act, and due to no negligence or bad faith of the Relator. 

SUMMARY 

 2. The assertion that the Relator was acting in bad faith and lacking deference and 

respect for the court is an unfair and overzealous characterization of the Relator’s attempts to 

comply with the discovery rules and orders of this court. 

BACKGROUND 

 3. The Relator’s claims have merit, and have been substantiated by the United States 
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Government’s April 2010 detent engagement study and subsequent invocation of the warranty 

clause of the contract.   

 4. The Relator is exactly that, a person who has related certain facts and 

observations alleging 4 violations of the False Claims Act.  The fruits of his observations, such 

as inspection results and manufacturing processes are objective and not susceptible to 

interpretation.   

 5. From the moment the Relator’s counsel entered his notice of appearance, the 

defendant’s began a vigorous campaign to create the appearance that the relator was dissembling 

by demanding documents when the defendants were fully aware that relator’s counsel did not 

have adequate time to assemble the documents, and other unreasonable demands.  Many of 

DSE’s demands were for documents already in their possession such as the Quantico memo and 

Alan Cohn correspondences which diverted the Relator’s attention. 

 6. The undersigned filed his notice of appearance on Friday, June 29, 2012. 

On July 1, 2012, in his first communication with the defendants, counsel for the Relator 

requested convenient times and dates to accommodate the taking of Relator’s deposition, as well 

as requested to discuss outstanding discovery obligations with opposing counsel.    

 7. On Tuesday, July 2, 2012, DSE requested by correspondence that the Relator 

provide him information regarding discovery discs provided previously by the pro se defendant 

which the undersigned did not have possession of at the time.   A copy of the July 2, 2012 

correspondence is attached hereto and incorporated herewith as Relator’s exhibit “A”. 

 8. Upon receipt of said correspondence, Counsel for the Relator responded that he 

did not have the CDs from the pro se relator in his possession and did not know what their 
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contents were, (or what was not contained on them); that after he had an opportunity to review 

them and speak with the client he would provide the codes to access the information.  A copy of 

my response is attached hereto and incorporated herewith as Relator’s exhibit “B”.  

 9. On July 3, 2012, counsel for DSE demanded that the password be provided for the 

CD’s provided by the pro se relator.  Since counsel for the Relator had not reviewed the said 

production of documents, the Relator requested a period of time to review the production prior to 

distributing the password to the documents sight unseen.  Counsel for the Relator was of the 

opinion that it is reasonable and prudent to review the fruits of discovery prior to tendering the 

documents to opposing counsel, and was acting in good faith and entirely in the best interests of 

his client by declining to provide the password without any review of the documents whatsoever.  

Counsel for the relator certainly did not intend to delay any proceedings, but rather to provide at 

least a minimal level of review of the documents on behalf of the client.  A copy is attached 

hereto as Relator’s exhibit “C”.  

 10. On Thursday, July 5, 2012 the parties agreed to participate in a conference call to 

discuss discovery issues on Monday, July 9, 2012 at 9 AM.   

 11. On Friday, July 6, 2012 at 10:30 PM, one week after entering the case, Relator 

received DSE's first motion to compel and for sanctions.  In the contents of the motion, 

defendants allege inter alia that the CDs provided were defective, “several of them were 

significantly scratched and presumably unusable.”  This motion was filed seven days after new 

counsel appeared in the case and prior to the parties having any meaningful opportunity to 

discuss the discovery issues.   This request was prior to the Relator even having the opportunity 

to assemble his documents and meet with his counsel to address the outstanding requests.  The 

Realtor asserts this is illustrative of DSE’s campaign to paint the relator in a light of obstruction 
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and resistant to discovery when this is far from the case.   In stark contrast to the defendant’s 

argument that they were forced to file a motion to compel, they seemed to be racing to get the 

motion filed before the discovery teleconference. 

 12. On Saturday, July 7, 2012 Relator transmitted a correspondence to DSE 

requesting they reconsider their motion for sanctions and to compel, and reiterating that contrary 

to refusing to produce the documents the relator was in the process of collecting the data and 

preparing it for discovery.  A copy of the said Relator’s response is attached hereto as Relator’s 

exhibit D.   

 13. Once relator’s counsel was able to gather together relator’s documents, opposing 

counsel was immediately contacted to confer regarding production of outstanding discovery 

requests.  Since the production was a very large amount of electronically stored data, the relator 

solicited input from Defendants to their preferred avenue to allow the defendants to inspect and 

copy the files.  A copy of the correspondence is attached hereto and incorporated herewith as 

relator’s exhibit E.   

 14. On Monday, July 9, the conference call occurred.  The defendants declined the 

opportunity to take any further depositions of the relator, notwithstanding my solicitation for 

deposition dates; the defendants had not yet determined in what manner they wished to inspect 

and copy the documents produced in response to their informal supplemental requests; The 

Relator offered to bring the computers to Tampa to allow the Defendants to inspect and copy the 

files; also noted that the defendants had not satisfied their outstanding discovery obligations, and 

drafted a correspondence memorializing the phone conference.  A copy of the said 

correspondence is attached hereto and incorporated here with as Relator's exhibit F. 
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 15. After the July 9 conference Relator provided screenshots of the computer contents 

in order to aid the defendants in determining how they would like to collect the data, either at the 

undersigned’s office; or send me an external hard drive with sufficient space; or meet in Tampa.   

 16. Later on July 9, 2012 during the planning of the production of documents, 

defendants DSE Incorporated and DSE Fuzing elected to file another motion to compel 

production of documents. 

 17. On July 10, 2012, DSE represented to the Relator that they have opted to send 

agents to the office of the undersigned to examine and copy files for the benefit of each of the 

defendants, instead of meeting in person to discuss and collect the copies of the computer files.  

It was never offered or discussed that the relator would provide a cloned image of his computers.  

The relator offered to make his computers available for inspection and copying of any and all 

files in their native format and as they were kept in their normal course of business.  A copy of 

the correspondences more fully describing the production of documents is attached hereto as 

Relator's Exhibit G.  

18.  July 10, 2012 DSE re-filed their motion for sanctions. 

 19. On Thursday, July 12, 2012 at 8 AM a computer expert Mr. Loesch and a private 

investigator named Mr. Callan appeared at Relator’s counsel’s DeLand office as agents of the 

defendants to inspect and copy the computer files.  Counsel for the relator and counsel for DSE 

discussed the video diaries, and DSE was informed several times that the relator had no videos.  

DSE’s statement that they did not know that the relator did not have the videos is a blatant 

falsehood.    A copy of the transcripts of the discussion is attached hereto and incorporated 

herewith as Relator’s exhibit H. 
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 19. The two desktop computers and the laptop were powered on and made available 

for inspection and copying of files.  The Relator offered, and the agents accepted the opportunity 

to examine and make digital copies of all of the contents of the computers.  Unbeknownst to the 

Relator, the defendants desired to not only collect the pertinent and relevant data files with 

metadata, as agreed to, the defendants also wanted to obtain a “disc image” a/k/a clone the hard 

drive, which was not offered by the Relator and declined. 

 20. The agents collected some 550 folders containing 23,486 files from the power 

edge 400 desktop; 91,956 files from the OptiPlex 760 desktop, and an indeterminate number of 

files from the latitude laptop.  Attached hereto and incorporated herewith are the three 

worksheets provided by agent Loach which appear to purport that 392.8 GB of data was made 

available for inspection and copying.  At approximately 12:30 the defendants elected to 

terminate copying the files.  A correspondence more fully describing the production of 

documents is attached hereto and incorporated here with as relator's exhibit I. 

 21. It immediately became apparent that DSE was not interested in collecting the files 

on behalf of the defendants, but instead taking advantage of every opportunity to portray the 

relator as somehow resisting discovery or thwarting the production of documents, even while the 

relator is making his files available as soon as possible. 

 22. Counsel for DSE’s statement to the court that the relator refused to provide the 

passwords to the computer discs is also blatantly false.   The relator provided the password on 

July 12, 2012, and it was written down by DSE’s agents and delivered to the defendants as seen 

on Exhibit I. 

 23. The defendants were provided as much time as they desired to copy the computer 

files, but curiously, DSE ordered them to stop making copies due to “interference” from the 
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relator.  Nothing could be further from the truth.   

 24. After the DSE agents computer had a routine malfunction (his computer crashed 

because he was trying to copy two discs at once to save time), DSE ordered them to abruptly halt 

the copying process.  This dramatic decision was scripted to make the appearance that the relator 

was somehow interfering with the discovery process.  This is far from the case.  In order to make 

sure that the defendants maximized their investment in collecting the data, (especially 

considering the Relator offered to drive his computers to their office to allow the defendants to 

copy the files at no cost to them at all), the relator sent them a correspondence requesting they 

reconsider their option to terminate copying the files.  A copy of the correspondence is attached 

hereto and incorporated herewith as exhibit K.  The relator submits that again the decision to 

terminate the copying of files was for dramatic effect, as there was no reasonable basis to 

terminate the process mid-stream.   

 25. After the Relator had met with the agents of the Defendants, provided them access 

to all of the documents in his possession and provided the passwords for the encrypted CD’s, the 

Relator believed he had complied with his discovery obligations.   

 26. On Friday, July 13, 2012 the relator received three additional CDs from defendant 

DSE containing approximately 8,000 PDF files listed by primarily by bates number devoid of 

any identifiable organization system, simply grouped together in batches of 1000 files. 

ARGUMENT 

 27. Defendants assert that the videos are material evidence in the case.  In order to be 

material elements, the videos would have to prove or disprove an essential element one of the 

causes of action, or a defense.  The prima facie elements of these false claims actions cannot be 

proved or disproved by whatever video commentary may be contained on the relator’s videos.  
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DSE has failed to demonstrate the practical importance of the videos.  The defendants have 

failed to establish that the videos in question are anything more than irrelevant recordings, at best 

collateral to any issues of the trial.     

28. In meeting the requirement to demonstrate that the spoliated evidence was crucial 

to the movant's ability to prove its prima facie case or defense, it is not enough that the spoliated 

evidence would have been relevant to a claim or defense.   Managed Care Solutions, 736 

F.Supp.2d at 1327–28 (finding that the allegedly spoliated evidence was not crucial to the 

plaintiff's claims because it could still prove its case through other evidence already obtained 

elsewhere).  See also Floeter v. City of Orlando, 6:05–cv–400–Orl–22KRS, 2007 WL 486633, at 

*6 (M.D.Fla. Feb.9, 2007) (missing emails may be relevant to Plaintiff's case but they were not 

critical and would have been cumulative).   Parties are permitted to ask the trial courts to permit 

them to introduce into evidence at trial the circumstances surrounding their opposition's failure to 

retain and produce evidence, including emails, even when the trial court rejects the request for an 

adverse inference jury instruction.   Managed Care Solutions, 736 F.Supp.2d at 1334.  Point 

Blank Solutions, Inc. v. Toyobo Am., Inc., 09-61166-CIV, 2011 WL 1456029 (S.D. Fla. Apr. 5, 

2011). 

 29. To establish the crucial nature of the videos, Defendants assert that the relator is 

the only witness to testify as to nearly all of the events alleged in the complaint.  This is untrue.  

In addition to the relator, the testimony of Bud Sawyer, Juanita Hawkins, Robert Monahan, Alan 

Cohn, Jack Robertson, Larry Richards, Hemut Kumar, Kenny Shin, Dae Shin and several others 

will testify.  The evidence in this case is objective, and is either in compliance with the contract 

and terms, or afoul of the terms, independent of the motives of the observers. 

 30. The relator provided his emails and interoffice memo to the executive 
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management of DSE Fuzing and DSE, Inc.  The declarations in the memo and e-mails are 

memorialized, and the complaints are borne out in the records produced by the defendants.   

 31. The defendants analogize the missing videos in this case to a missing car in a car 

products liability case, (Flury), and missing employment records notes in an employment 

discrimination case (Chertoff).   Defendants define the videos as relevant to their defense, but 

they do not describe what the videos are relevant to.   Courts properly focus on the relevance of 

the destroyed evidence in determining  prejudice.   Flury, 427 F.3d at 945.  Brown v. Chertoff, 

563 F. Supp. 2d 1372, 1379 (S.D. Ga. 2008). 

 32. These videos are not material evidence like the car in a products liability case or 

the employee relations specialist notes in an employment discrimination case.  The video diaries 

are collateral information.  The videos are described as video diaries with the Relator talking to 

himself, not communications with other parties or witnesses. 

 33. The defense asserts the video diaries were among the most critical materials in 

existence to DSE’S Defense.  Critical materials for DSE’s defense would be that they did not 

present false claims, create false documents, conspire with the other defendants to present false 

claims, nor retaliate against the relator for protected activities such as the interoffice memo.  

DSE proffers no substantive argument as to how the videos would contribute to the defense of 

those issues.  Valid inspection records and valid demands for payment would contribute to their 

defense, but DSE has not offered any nexus between the video diaries, and the DSE defense of 

the FCA claims. 

 34. DSE argues Relators claims are gross distortions or outright fabrications.  The 

DSE logs, records and claims for payment which are the actual critical materials of this case 

speak for themselves, and require only the examination of objective finders of fact, not the 
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argument of a party.   

 35. In determining whether dismissal is warranted, the court must consider: (1) 

whether the defendant was prejudiced as a result of the destruction of evidence; (2) whether the 

prejudice could be cured; (3) the practical importance of the evidence; (4) whether the plaintiff 

acted in good or bad faith; and (5) the potential for abuse if expert testimony about the evidence 

was not excluded.   Flury v. Daimler Chrysler Corp 427 F.3d 939, 945 

 36. Defendants liken this case to Flury wherein Plaintiff failed to preserve a defective 

vehicle in a crashworthiness case. The vehicle was, in effect, the most crucial and reliable 

evidence available to the parties at the time plaintiff secured representation and notified 

defendant of the accident.  Flury v. Daimler Chrysler Corp., 427 F.3d 939, 943 (11th Cir. 2005). 

 37. However in this case, the most crucial evidence are the defective grenades and 

false and fraudulent manufacturing records, as well as the false claims presented for payment and 

acts of conspiracy between the defendants, not any actions of the relator or any statements 

captured on video. 

 38. Prior to the court exercising any leveling mechanism due to spoliation of 

evidence, the court must decide: 1) whether the evidence existed at one time, 2) whether the 

spoliator had a duty to preserve the evidence, and 3) whether the evidence was critical to an 

opposing party being able to prove its prima facie case or a defense.  Golden Yachts, Inc. v. Hall, 

920 So.2d 777, 781 (Fla. 4th DCA 2006); see Flury, 427 F.3d at 944 (applying Georgia 

spoliation10 and sanctions law).   In addition to the factors applied by Florida courts, under 

federal law in the Eleventh Circuit, the most severe sanction of default, for instance, should be 

exercised only when there is a showing of bad faith and lesser sanctions will not suffice.  

Optowave Co., Ltd. v. Nikitin, 6:05-CV-1083ORL22DAB, 2006 WL 3231422 (M.D. Fla. 2006). 
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 39. While a litigant is under no duty to keep or retain every document in its 

possession once a complaint is filed, it is under a duty to preserve what it knows, or reasonably 

should know, is relevant in the action, is reasonably calculated to lead to the discovery of 

admissible evidence, is reasonably likely to be requested during discovery, and/or is the subject 

of a pending discovery request.  Telectron, Inc. v. Overhead Door Corp., 116 F.R.D. 107, 126 (S. 

D.Fla.1987) (quoting Wm. T. Thompson v. General Nutrition, 593 F .Supp. 1443, 1455 

(C.D.Cal.1984)).  Optowave Co., Ltd. v. Nikitin, 6:05-CV-1083ORL22DAB, 2006 WL 3231422 

(M.D. Fla. 2006).   

 40. Defendants assert that the relator breached a duty to preserve the videos.  The 

Relator states the videos were stolen when someone illegally entered his home while he was 

away and took them along with cash and other items.  The intervening criminal act caused the 

loss of the videos, not the negligence of the relator.   A copy of the Relator’s Declaration is 

attached hereto and incorporated herewith as Relators exhibit J. 

 41. Even if all three elements are met, “a party's failure to preserve evidence rises to 

the level of sanctionable spoliation ‘only when the absence of that evidence is predicated on bad 

faith,’ such as where a party purposely loses or destroys relevant evidence.” Id. at *2 (quoting 

Bashir v. Amtrak, 119 F.3d 929, 931 (11th Cir.1997)). 

 42. Defendant’s argument for sanctions is lacking for two reasons. First, Defendants 

are not able to point to a specific, crucial piece of evidence (it is not clear why the video is 

crucial to the defense of Plaintiff’s claims) that had been destroyed by the Relator.   Second, 

there is no evidence that the Relator had acted in bad faith because all indications were that the 

hard drive containing the video files was illegally taken from Plaintiff’s home. 

Unfair prejudice to Defendants 
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 43. Party seeking sanctions for spoliation of evidence has burden of proof on 

spoliation issue, including legal elements needed to establish spoliation.   In re 

DELTA/AIRTRAN , 770 F.Supp.2d 1299. 

44. To justify the imposition of spoliation sanctions, courts have recognized the 

importance of the movant proving prejudice resulting from “critical” or “crucial” evidence was 

destroyed. See Flury, 427 F.3d at 943, 947 (awarding sanctions in part because the destroyed 

evidence (the allegedly defective vehicle) was “the most crucial and reliable” evidence and it 

was “critical” to the case); Graff, 310 Fed.Appx. at 302 (upholding spoliation sanctions because 

“the critical piece of evidence in th[e] case” was destroyed); Nat'l Grange Mut. Ins. Co. v. Hearth 

& Home, Inc., No. 2:06–cv–54–WCO, 2006 WL 5157694, at *4–6 (N.D.Ga. Dec. 19, 2006) 

(imposing sanctions after noting repeatedly that the plaintiff had lost the “crucial” or “key” piece 

of evidence);   Connor, 546 F.Supp.2d at 1377 (imposing sanctions after observing that the 

defendant had failed to preserve “the most relevant e-mail”).  Where, as here, the moving party is 

not able to establish that the allegedly destroyed evidence is critical to the case, courts have 

consistently refused to impose spoliation sanctions. See Heath v. Wal–Mart Stores East, LP, 697 

F.Supp.2d 1373, 1378 (N.D.Ga.2010) (refusing to impose spoliation sanctions in part because 

the missing evidence was “only part of the puzzle”); Frey v. Gainey Transp. Servs., Inc., No. 

1:05–cv–1493–JOF, 2006 WL 2443787, at *8–9 (N.D.Ga. Aug. 22, 2006) (finding no prejudice 

because the missing evidence was “not crucial” to the plaintiff's claims); Petcou v. CH Robinson 

Worldwide, Inc., No. 1:06–cv–2157–HTW–GGB, 2008 WL 542684, at *3 (N.D.Ga. Feb. 25, 

2008) (denying spoliation sanctions because among other things “the resulting prejudice to 

Plaintiff was relatively minor given other available evidence”).  In re: Delta, 770 F.Supp.2d 

1299, 1310. 
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 45. Also important in this case, is the high volume of documents which the Relator 

has produced.   The Relator has produced Hundreds of gigabytes of documents, and hundreds of 

e-mails, as well as thousands of documents.   The Relator has produced documents over several 

waves of production, the most recent of which is July 12, 2012.  

 46. Defendant's position fails to recognize that Relator has produced documents from 

a multi-year time period.   See In re: Delta, 770 F.Supp.2d 1299, 1310-11, (Just because these e-

mails and other documents that were produced by Delta may not be as helpful to Plaintiffs' 

theory of the case as Plaintiffs would like, it does not follow that other, more incriminating 

documents existed but were destroyed.)    

 47. Furthermore, even assuming that some relevant documents (the video), were 

destroyed, any prejudice that may have been suffered by Defendants is mitigated by the fact that 

they have been afforded a full opportunity to depose all of their relevant employees who may 

have played a role in the FCA litigation.  See Griffin v. GMAC Commercial Fin., LLC, No. 

1:05–cv–199–WBH–GGB, 2007 WL 521907, at *4 (N.D.Ga. Feb. 15, 2007) (concluding that 

destroyed evidence “had little practical effect” on the plaintiff in part because he remained “free, 

during discovery, to question all of those involved”).  

 48. The availability of the Relator, and the defendant’s numerous employees as 

witnesses lessens any prejudice that Defendants may have suffered.  See Brown, 563 F.Supp.2d 

at 1379 (availability of testimony of the individuals whose documents have been destroyed helps 

to alleviate any prejudice from the spoliation).  In Re: Delta, 770 F.Supp.2d 1299, 1311. 

49. Dismissal represents the most severe sanction available to a federal court, and 

therefore should only be exercised where there is a showing of bad faith and where lesser 

sanctions will not suffice to remedy discovery abuse.  Flury, 427 F.3d 939. 
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 50. The Relator did not assert that his laptop was tampered with; he asserted that the 

external drive with the video files was missing along with other items.  Relator asserts he was 

away from his home for a few days.  When he returned, the Relator discovered someone had 

entered his home, taken some of his items, including cash and other items, which he reported to 

the police.  The police did not document the event as a burglary however, but as a suspicious 

incident.  Even though the Relator provided written statements to the deputy regarding the 

unauthorized access to his home and missing items, the deputy did not file the statement.  The 

deputy did however call attorney James, as documented in his affidavit. 

 51. The relator asserts that the videos were created and stored on an external hard 

drive that was taken from his home along with cash and other property when he was away from 

his home. 

 52. He reported the theft to the police and to the Assistant US Attorney that his 

documents have been taken. 

 53. At most, the Relator’s failure to disclose the videos prior to them being stolen 

constitutes negligence, which is insufficient to support spoliation sanctions under the law of this 

circuit.  See Bashir v. Amtrak, 119 F.3d 929, 931 (11th Cir.1997); Vick v. Tex. Emp't Comm'n, 

514 F.2d 734, 737 (5th Cir.1975);   Floeter v. City of Orlando, No. 6:05–cv–400–Orl–22KRS, 

2007 WL 486633, at *7 (M.D.Fla. Feb. 9, 2007) (“in this circuit the negligent destruction of 

evidence is insufficient to support an adverse jury instruction”).   As the Eleventh Circuit made 

clear in Bashir, “ ‘[m]ere negligence’ in losing or destroying the records is not enough for an 

adverse inference, as ‘it does not sustain an inference of consciousness of a weak case.’ ” 119 

F.3d at 931 (quoting Vick, 514 F.2d at 737).    In Re: Delta, 770 F.Supp.2d 1299, 1313. 

 54. Defendants also argue that bad faith may be found due to the manner of the 
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destruction of the videos.  All of the cases cited by Defendants in support of their theory of bad 

faith involved much more egregious circumstances than are present here. See Flury, 427 F.3d at 

944–45 (in a manufacturing defect case, motorist failed to preserve the vehicle in question).  

 55. Also see Graff, 310 Fed.Appx. at 302 (in a products liability action alleging that a 

boat's gimbal housing was defective, the plaintiffs removed and spoliated the housing without 

notifying the manufacturers); Connor, 546 F.Supp.2d at 1377 (relevant custodian “affirmatively 

deleted” the most relevant e-mail); Swofford, 671 F.Supp.2d at 1281–82 (defendants took no 

steps to preserve any e-discovery despite several document preservation demands sent by the 

plaintiff).   

 56. By contrast, Defendants complain that Relator failed to disclose a video diary and 

failed to preserve the video from being stolen.  Defendants have not identified a single case 

where a court has imposed sanctions for this type of conduct.  

 57. In Woodard v. Walmart, 801 F.Supp. 2d 1363, the courts considered the 

prejudicial nature of the loss of a video which actually recorded a slip and fall which was the 

issue of the controversy, unlike this case.  The court found the loss of the tape would prejudice 

the Plaintiff because:   

The video would certainly be relevant to whether Wal–Mart had actual or constructive 

knowledge of the hazard. Video of the area in the time leading up to Plaintiff's fall could 

have shown who placed the box of weights against the stack base and when. See Baxley 

v. Hakiel Indus., Inc., 282 Ga. 312, 647 S.E.2d 29, 30 (2007) (holding spoliation sanction 

should have been applied when a destroyed videotape could have contained evidence 

relevant to critical issue of plaintiff's case). On the other hand, if the video did not show 

the box of weights being placed against the stack base, then it would support the 

inference that the weights had been present for at least the length of the recording.   

 Woodard v. Wal-Mart Stores E., LP, 801 F. Supp. 2d 1363, 1373 (M.D. Ga. 2011) 

 

 58. In this case, there is no practical significance of the video recordings, and 
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therefore no prejudice. 

Bad Faith 

 59. Defendants have not sufficiently demonstrated that Relators breached a duty to 

preserve the video while acting in bad faith.  The law imposes a duty upon litigants to keep 

documents that they know, or reasonably should know, are relevant to the matter.  Further, “ 

‘mere negligence’ in losing or destroying [evidence] is not enough.” The circumstances 

surrounding the absence of the evidence must demonstrate the Defendants acted in bad faith.  

Wilson v. Wal-Mart Stores, Inc., 5:07CV394-OC-10GRJ, 2008 WL 4642596 (M.D. Fla. Oct. 17, 

2008). 

Rule 37 Dismissal 

 60. Dismissal will not be upheld if a party's failure to comply is due to inability rather 

than to willfulness, bad faith or disregard of responsibilities. Jones v. Louisiana State Bar 

Association, 602 F.2d 94 (5th Cir. 1979).2   When a party demonstrates a flagrant disregard for 

the court and the discovery process, however, dismissal is not an abuse of discretion.  Aztec 

Steel Co. v. Florida Steel Corp., 691 F.2d 480, 481 (11th Cir. 1982). 

 61. As argued by the Relator, he has not demonstrated a flagrant disregard for the 

discovery process, but in fact endeavored to produce the requested documents as quickly and 

efficiently as possible.  The Relator has worked diligently, through holidays and weekends to 

respond to the requests for production, and certainly not dilatory or with disregard for the court.   

 62. In the alternative, the event that the court finds that spoliation is grounded, a 

lessor sanction than termination would suffice.  

 WHEREFORE, Relator respectfully requests this Honorable Court deny defendant’s 

motion for terminating sanctions. 
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  Dated this 2
nd

 day of October, 2012 

 

 

 

 /s/ Michael S. Tuma  

Michael S. Tuma 

Attorney for Relator 

Florida Bar Number: 688721 

104 E. Indiana Ave. 

PO Box 1720 

   DeLand, FL  32721 

Telephone: (386) 279-0016 

Fax: (386) 279-0118 

E-Mail: tumalaw@gmail.com 

 

CERTIFICATE OF SERVICE 

 

 I certify on October 2, 2012, I electronically filed the foregoing with the Clerk of the 

Court using the Court’s CM/ECF system which will send a notice of electronic filing to the 

following: 

 

 

Charles T. Harden, III 

US Attorney’s Office – 

FLM 

Suite 3200 

400 N. Tampa St. 

Tampa, FL 33602 

Attorney for Plaintiff, 

United States of America 

 

Jeffrey Sullivan Gleason  

US Department of Justice 

– ENRD 

Room 2121 

601 D St. NW 

Washington, DC 20044-

7611 

Attorney for Plaintiff, 

United States of America 

 

Casey G. Reeder 

Hill Ward Henderson, PA 

101 E. Kennedy Blvd. – 

Ste. 3700 

PO Box 2231 

Tampa, FL 33601-2231 

Attorney for Defendant 

 

David Thomas Knight 

Hill Ward Henderson, PA 

101 E. Kennedy Blvd. – 

Ste. 3700 

PO Box 2231 

Tampa, FL 33601-2231 

Attorney for Defendant 

 

John F. Libby 

Manatt, Phelps & Phillips, 

LLP 

Suite 1100 

700 12
th

 St. NW 

Washington, DC 20005-

4075 

Attorney for Defendant 

 

Kimo S. Peluso 

Manatt, Phelps & Phillips, 

LLP 

22
nd

 Floor 

Times Square 

New York, NY 10036 

 

 

Michael S. Bhargava 

Manatt, Phelps & Phillips, 

LLP 

Suite 1100 

700 12
th

 St. NW 

Washington, DC 20005-

4075 

Attorney for Defendant 

 

William Cooper Guerrant, 

Jr. 

Hill Ward Henderson, PA 

101 E. Kennedy Blvd. – 

Ste. 3700 
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PO Box 2231 

Tampa, FL 33601-2231 

Attorney for Defendant 

 

Charles Allen Carlson 

Barnett, Bolt, Kirkwood, 

Long & McBride 

Suite 700 

601 Bayshore Blvd. 

Tampa, FL 33606 

Attorney for Defendant 

 

Andy Liu 

Crowell & Morning, LLP 

11
th

 Floor 

1001 Pennsylvania Ave. 

NW 

Washington, DC 20004 

Attorney for Defendant 
 

Frederick W. Claybrook 

Crowell & Morning, LLP 

11
th

 Floor 

1001 Pennsylvania Ave. 

NW 

Washington, DC 20004 

Attorney for Defendant 

 

Marcos E. Hasbun 

Zuckerman Spaeder, LLP 

Suite 1200 

101 E. Kennedy Blvd. 

Tampa, FL 33602 

Attorney for Defendant 

 

Morris Weinberg, Jr. 

Zuckerman Spaeder, LLP 

Suite 1200 

101 E. Kennedy Blvd. 

Tampa, FL 33602 

Attorney for Defendant 

 

 

John Sebastian Vento 

Trenam Kemker 

101 E. Kennedy Blvd., Ste. 

2700 

PO Box 1102 

Tampa, FL 33606 

Attorney for Defendant 

 

Mark Kiser 

Trenam Kemker 

101 E. Kennedy Blvd., Ste. 

2700 

PO Box 1102 

Tampa, FL 33606 

Attorney for Defendant 

 

Gregg Darrow Thomas 

Thomas & LoCicero PL 

Suite 100 

400 N. Ashley Dr. 

Tampa, FL 33602 

Attorney for Defendant 

 

Paul R. McAdoo 

Thomas & LoCicero PL 

Suite 100 

400 N. Ashley Dr. 

Tampa, FL 33602 

Attorney for Defendant 
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