
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION

UNITED STATES OF AMERICA
ex rel. 
JOHN D. KING,

Relator,

v.  8:08-cv-2416-T-23-EAJ

DSE, INC.;
JKS INDUSTRIES, INC.;
KAMAN PRECISION PRODUCTS, INC. 
f/k/a KAMAN DAYRON, INC.;
DSE FUZING, LLC; and
GTI SYSTEMS, INC.,

Defendants.
___________________________/ 

GOVERNMENT'S STATEMENT OF INTEREST

Introduction

Relator filed this False Claims Act (“FCA”) qui tam suit on behalf of the United

States, which has declined to intervene.  Relator thereafter elected to proceed with this

action. See 31 U.S.C. § 3730(c)(3).  On September 18, 2012, defendants DSE, Inc. and

DSE Fuzing LLC (collectively “DSE”) filed a Motion for Terminating Sanctions (Dkt.

232), in which it asked the Court to dismiss relator’s complaint with prejudice based on

purported discovery violations by the relator.1  The United States takes no position as to

the factual allegations set forth in DSE’s motion or as to the relief defendants seek,

except to the extent that the motion seeks a dismissal with prejudice as to the United

States.  The United States respectfully submits this statement of interest to request that,

should the Court dismiss this action, it does so without prejudice to the United States.  

     1The motion was subsequently joined by the other defendants.  See Dkt. 240-42.
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Argument

Although it has declined to intervene, and is therefore not a party to this action,

see, e.g., U.S. ex rel. Pogue v. Diabetes Treatment Ctrs. of America, 474 F.Supp.2d 75,

78 n.2 (D.D.C. 2007) (discussing unique status of U.S. in declined qui tam), the United

States remains a real party in interest, entitled to share in any recovery that may be

obtained in this qui tam action. See 31 U.S.C. § 3730(d); United States ex rel.

Killingsworth v. Northrop Corp., 25 F.3d 715, 720 (9th Cir. 1994).

In addition, the United States is responsible for enforcement of the FCA, which

plays a central role in its ongoing efforts to combat fraud affecting the public fisc.  The

United States therefore has a substantial interest in ensuring that the FCA is interpreted

correctly.  See U.S. ex rel. McCready v. Columbia / HCA Healthcare Corp., 251

F.Supp.2d 114, 119-120 (D.D.C. 2003) (approving of filing of statement of interest by

non-party U.S. in declined qui tam).  Accordingly, the United States respectfully submits

its position on certain aspects of the DSE’s Motion for Terminating Sactions–specifically

the assertion that dismissal should be with prejudice.  The United States herein

articulates no broader position on the overall merits of DSE’s motion or regarding any

other issues therein.

DSE’s motion focuses entirely on the alleged conduct of the relator and seeks

relief designed to remedy the purported effects of that conduct.  As such, DSE seeks

dismissal for the relator’s alleged procedural misconduct, not on the merits of the case. 

Nowhere does DSE suggest that the United States failed to meet any of its discovery

obligations in this matter.  Where, as here, a declined qui tam complaint is sought to be
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dismissed because of the purported misconduct of the relator–any dismissal should be

without prejudice to the rights of the United States.  

As the Eleventh Circuit has made clear, “dismissal with prejudice is such a

severe sanction that it is to be used only in extreme circumstances, where there is a

clear record of delay or contumacious conduct, and where lesser sanctions would not

serve the best interests of justice.”  Boazman v. Economics Laboratory, Inc., 537 F.2d

210, 212 (11th Cir. 1976)  (citations and quotations omitted).  Defendants do not, and

cannot, argue that the government engaged in any misconduct in this case.  Not

surprisingly, defendants do not specifically seek to have the Court dismiss this action

with prejudice as to the government, nor do they provide any reason why such an

extraordinary remedy would be justified.  As such, should the Court decide to dismiss

relator’s Amended Complaint, it should do so without prejudice as to the United States.

See, e.g., U.S. ex rel. Williams v. Bell Helicopter Textron, Inc., 417 F.3d 450, 455-56 (5th

Cir. 2005). 

Conclusion

Wherefore, the United States prays, in the event the Court dismisses the

Relator’s Amended Complaint, that the Court specify that any such dismissal is without

prejudice as to the United States.
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Respectfully submitted,

STUART F. DELERY
ACTING ASSISTANT ATTORNEY GENERAL
ROBERT E. O’NEILL
United States Attorney

September 26, 2012
/s/Jeffrey S. Gleason                          
ALAN E. KLEINBURD
JEFFREY S. GLEASON
Attorneys, Civil Division
United States Department of Justice
P.O. Box 261, Ben Franklin Station
Washington, D.C. 20044
Tel. (202 )305-2068
Fax (202 )305-4117

           Email: jeffrey.s.gleason@usdoj.gov 

/s  Charles T. Harden III        
CHARLES T. HARDEN III
Assistant United States Attorney
Florida Bar No. 97034
400 North Tampa Street, Suite 3200
Tampa, Florida 33602
Tel: (813) 274-6316
Fax: (813) 274-6200
Email: charles.harden@usdoj.gov
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CERTIFICATE OF SERVICE

I hereby certify that on September 26, 2012, I caused a true and accurate copy of
the foregoing to be filed using the Court ’s CM/ECF system, which will send an electronic
notice of filing to all counsel of record.

/s/ Jeffrey S. Gleason
JEFFREY S. GLEASON
Trial Attorney, Civil Division
United States Dept. of Justice
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