
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
CASE NUMBER: 2:19-CV-14174-Rosenberg/Maynard 

 
RAYMOND KENDALL SMITH, M.D., 
 
 Plaintiff, 
v. 
 
FOREST RIVER, INC., and TROPICAL 
RV AND AUTO EXCHANGE, INC.,  
d/b/a TROPICAL RV SALES, 
 
 Defendants. 
__________________________________/ 

  
FOREST RIVER, INC.’S RESPONSE TO PLAINTIFF’S MOTION FOR 

RECONSIDERATION OF THE COURT’S ORDER DENYING PLAINTIFF’S 
MOTION FOR SANCTIONS AND MOTION FOR EXTENSION OF TIME AND 

INCORPORATED MEMORANDUM OF LAW AND MOTION FOR SANCTIONS 
 

Defendant, FOREST RIVER, INC. (“Forest River”), hereby files its Response to 

Plaintiff’s Motion for Reconsideration of the Court’s Order on Plaintiff’s Motion for Sanctions 

and Motion for Extension of Time (DE 91) (“Plaintiff’s Motion”), and states:  

1. On February 28, 2020, Plaintiff filed a Motion for Reconsideration of the Court’s 

Order on Plaintiff’s Motion for Sanctions related to production of documents to Plaintiff’s 

Request for Production No. 7 and Motion to Extend Time to File Reply requesting that the Court 

reconsider its ruling in which the Court denied Plaintiff’s Motion for Sanctions and found no 

sanctionable conduct existed. See Order on Plaintiff’s Motion for Sanctions (DE 74) and Motion 

to Extend Time to File Reply (DE 76) (“Court’s Order”) (DE 78).  

I. LEGAL STANDARD 

2. The “purpose of a motion for reconsideration is to correct manifest errors of law 

or fact or to present newly discovered evidence.” Z. K. Marine Inc. v. M/V Archigetis, 808 F. 
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Supp. 1561, 1563 (S.D. Fla. 1992). There are three major grounds which justify reconsideration: 

(1) an intervening change in controlling law; (2) the availability of new evidence; and (3) the 

need to correct clear error or prevent manifest injustice. See Offices Togolais Des Phosphates v. 

Mulberry Phosphates, Inc., 62 F. Supp. 2d 1316, 1331(M.D. Fla. 1999) and Burger King Corp. 

v. Ashland Equities, Inc., 181 F. Supp. 2d 1366, 1370 (S.D. Fla. 2002) (holding that a motion for 

reconsideration “is an extraordinary remedy to be employed sparingly”).  While Plaintiff claims 

that a reconsideration is warranted based on the second and third grounds, Plaintiff’s Motion is 

completely devoid of any legal argument to demonstrate how the Court erred as a matter of law 

or that the Court’s Order was manifestly unjust; and as discussed further below, the depositions 

of Mike Coy and Bruce Hill are not new evidence which would support reconsideration of the 

Court’s Order. 

3. “To reconsider a judgment there must be a reason why the court should reconsider 

its prior decision, and the moving party must set forth facts or law of a strongly convincing 

nature to induce the court to reverse its prior decision.”  Sussman v. Salem, Saxon & Nielsen, 

P.A., 153 F.R.D. 689, 694 (M.D. Fla. 1994). Plaintiff fails to meet the standard, and accordingly, 

Plaintiff’s Motion should be denied. 

II. ARGUMENT 

4. The Court denied Plaintiff’s Motions for Sanctions and Extension based on the 

merits.  Specifically, the Court found Request No. 7 to be ambiguous and further found that a 

“reasonable reading of the plain language of Request No. 7 is that it is limited to “complaints” in 

the sense of consumer complaints (made by purchasers to the manufacturer about the quality of 

the product).” (DE 78 ¶¶ 8, 9). This Court also found that Forest River produced documents in 

compliance with such a request. (Id. ¶ 9). Plaintiff has shown no reason why Forest River should 
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have given the request a broader definition, let alone, why its failure to do so should result in 

sanctions. Rather, Plaintiff re-raises issues that this Court has already addressed. This is 

improper, and Plaintiff’s Motion should be denied. See generally, Carnival Corp. v. Rolls-Royce 

PLC, No. 08-23318-CIV, 2010 U.S. Dist. LEXIS 124324, at *4 (S.D. Fla. Nov. 22, 2010) (a 

motion for reconsideration cannot be used to re-litigate old matters).  

a) Plaintiff Ignores the Court’s Ruling on the Merits and Fails to Offer Any 
Arguments About How the Court Erred in an Attempt to Re-litigate the 
Original Motions and Unnecessarily Multiply The Proceedings.  

 
5. Plaintiff has failed to present any new evidence in support of his motion. Plaintiff 

claims the deposition testimony of Mike Coy and Bruce Hill is “new evidence” supporting 

reconsideration. But Plaintiff addressed these depositions in his Motion for Extension (DE 76 

and at FN1) filed on February 10, 2020. Thus, the Court was aware of the depositions on the date 

it denied Plaintiff’s Motions, which it denied on the merits (i.e., the scope of Request No. 7). 

And these depositions (even if taking Plaintiff’s assertions about each as true), only reveal that 

Forest River has the ability to search for records related to their products.1 This ability makes 

Forest River’s production no more or less compliant.  

6. Notably, even after Plaintiff sought sanctions and before the Court ruled on the 

motion, Forest River continued its attempts to meet and confer, and satisfy Plaintiff’s request. 

                                                 
1 Plaintiff mischaracterizes the deposition testimony. In relation to a “spreadsheet” addressed by 
Plaintiff, Mike Coy testified that an assistant keeps a spreadsheet so Forest River can follow up 
on responses provided to the BBB and may include some information related to an attorney letter 
or demand. See DE 91-16 at p. 11 at lines 4-8, p. 16 lines 2-8; 23-25 (referring to page of 
deposition transcript). Furthermore, it is not a “central database” as Plaintiff attempts to 
characterize it.  In fact, Plaintiff’s counsel did not use the terms “central database” when 
questioning Mike Coy.  Mr. Coy testified that the spreadsheet does not contain all consumer 
complaints.  Id. at pp. 15-16, lines 24-1.  And Bruce Hill testified that there is no internal system 
that tracks all of the information requested by Plaintiff.  See DE 91-17 at pp. 33-34, lines 18-1.  
Additionally, when a complaint comes in, it does not become a part of an internal system.  Id. at 
p. 34, lines 3-9.   
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However, Plaintiff’s Counsel failed to comply with this Court’s Order Setting Discovery 

Procedures and failed to properly meet and confer. Counsel for Forest River emailed Plaintiff’s 

Counsel on February 5, 2020, requesting for a second time a definition of the term “complaint” 

and requesting a meet and confer to resolve the discovery dispute. See email chain, attached 

hereto as Exhibit A.   

7. Plaintiff’s Counsel called and spoke with Counsel for Forest River on February 

10, 2020 but did not request additional documents; instead, Plaintiff’s Counsel accused Forest 

River of bad-faith and advised that she was moving forward with her request for sanctions. Even 

still, in an attempt to resolve the matter, Forest River searched specifically for BBB Complaints 

and legal pleadings related to fifth wheel travel trailers (based on Plaintiff’s Motion for 

Sanctions) and produced such documents to Plaintiff’s Counsel on February 8, 2020, and 

February 11, 2020, respectively. Thereafter, following this Court’s Order denying sanctions but 

requesting that Forest River supplement its production with any responsive BBB documents and 

any NHTSA recall notices or other notices of consumer, regulatory, or consumer safety 

watchdog matters that NHTSA sent Forest River (DE 78 ¶ 10), Forest River searched for and 

produced NHTSA documents to Plaintiff on February 21, 2020. See Exhibit A, reflecting 

supplemental production, and Forest River’s Amended Response to Request No. 7, attached 

hereto as Exhibit B. 

8. Further, Complaints made about other products manufactured by Forest River do 

not tend to prove that Forest River failed to make repairs to Plaintiff’s RV under his individual 

warranty. Additionally, complaints made about the same model recreational vehicle do not tend 

to prove Plaintiff’s fraud claim related to an advertisement about the RV that Plaintiff found on 

Tropical RV’s website. (DE 40, Count VII at ¶ 85). Furthermore, these other sources of 
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documents do not tend to prove Plaintiff’s fraud claim which Plaintiff has previously described 

“that Forest River caused or permitted advertisements displaced [sic] to the public knowing and 

intending that the representations would induce consumers to purchase its products.”  (DE 53 at 

p. 5).   

9. The Court’s Order denied Plaintiff’s Motion for Sanctions based on the merits and 

found that Forest River’s production to Request No. 7 was reasonable.  (DE 78 ¶ 9).  The Court 

found the other sources of information addressed in Plaintiff’s Motion for Sanctions (outside of 

the BBB and NHTSA documents discussed above) fell outside the scope of Request No. 7 (DE 

78 ¶ 11) and that any shortcomings could be corrected through a supplement production (DE 78 

¶ 12), which is what occurred.  A default judgment sanction requires a willful or bad faith failure 

to obey a discovery order or “repeated abuses of the discovery process”. See Malautea v. Suzuki 

Motor Co., 987 F.2d 1536, 1538 (11th Cir. 1993).  Here, sanctions are not appropriate, and 

Plaintiff’s Motion fails to meet the burden to support reconsideration of the Court’s Order and 

should be denied. 

10. Plaintiff’s continued push to have Forest River sanctioned, while disregarding 

Forest River’s attempts to confer and the Court’s unambiguous order denying his sanctions 

motion, makes clear that Plaintiff is not interested in obtaining discovery. Instead, he seems 

motivated only by a remedy that sanctions Forest River and strikes its defenses — an extreme 

and unwarranted demand.  

b) Plaintiff Has Not Explained How the Court Erred in Using its Broad 
Discretion to Deny His Request for An Extension.  

 
11. Plaintiff’s request for reconsideration of the Court’s Order denying its request for 

an extension of time to reply to Forest River’s Response to Plaintiff’s Motion for Sanctions 

should also be denied. First, the Court denied the Motion for Sanctions on the merits and 
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assumed that Plaintiff was in procedural compliance in relation to the meet and confer 

requirement.  (DE 78 ¶ 15).  Second, Plaintiff’s request is moot as Plaintiff made its argument in 

its request for an extension to file a reply and in its lengthy Motion for Reconsideration.  

 c) Forest River should be awarded monetary sanctions against Plaintiff.  
 

12. Finally, in addition to denying Plaintiff’s Motion, the Court should sanction 

Plaintiff because his Motion lacks a proper basis and needlessly multiplies the proceedings.   See 

Robinson v. Alutiiq-Mele, LLC, 643 F. Supp. 2d 1342, 1349 (S.D. Fla. 2009) (imposing monetary 

sanctions against the plaintiff pursuant to 28 U.S.C. § 1927 for filing a motion for 

reconsideration that “lacked any colorable basis, was frivolous and unreasonably and vexatiously 

multiplied the[] proceedings” where “the motion did not address the standard for reconsideration, 

regurgitated arguments made … and improperly presented new arguments”).   

13. Here, Plaintiff raises the same arguments and moves for reconsideration without 

regard for the Court’s reasoning and without offering any new evidence to support his request. 

Plaintiff not only failed to properly confer and re-raised issues that have already been decided by 

the Court2, but has again attached over 400 pages of irrelevant documents to Plaintiff’s Motion. 

The documents Plaintiff claims to be missing, despite additional production by Forest River, 

have no bearing on Plaintiff’s claims whatsoever. Accordingly, Forest River should be awarded 

monetary sanctions against Plaintiff.  

WHEREFORE, Defendant, Forest River, Inc., respectfully requests this Court deny 

Plaintiff’s Motion for Reconsideration of the Court’s Order Denying Plaintiff’s Motion for 

                                                 
2 Plaintiff also re-raises the issue of whether Forest River’s production was timely. While 
Plaintiff filed his Request for Production on August 21, 2019, Plaintiff did not take issue with 
Forest River’s objection until two (2) months after receipt of same on the day before 
Thanksgiving. The Court has addressed this issue twice now finding both times that each party 
was dilatory in resolving the issue and refusing to sanction either party.  
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Sanctions and Motion for Extension of Time, and award Forest River its attorney’s fees for the 

time it had to expend in responding to Plaintiff’s Motion, which was filed in bad-faith without a 

proper meet and confer, and any further and additional relief as this Court deems just and proper.  

DATED: March 12, 2020.      ANDERSONGLENN LLP 
 

       /s/ Kelli E. Lueckert     
John J. Glenn, Esq.  

       Florida Bar No.: 957860 
       Jglenn@asglaw.com 

Kelli E. Lueckert, Esquire 
      Florida Bar No.: 0013548 
      lueckert@asglaw.com 

       2650 North Military Trail, Suite 430 
       Boca Raton, Florida 33431 
       Tel.: (561) 893-9192 
       Fax: (561) 893-9194 
       Attorneys for Forest River, Inc.  
 

CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on this 12th day of March, 2020, I electronically served the 
foregoing document to all counsel and parties of record which appear below: 

 
Karen Coolman Amlong, Esquire  
kamlong@theamlongfirm.com 
AMLONG & AMLONG, P.A. 
500 Northeast Fourth Street 
Fort Lauderdale, Florida 33301- 1 154 
(904) 462-1983 
Attorney for Plaintiff 

 

John P. Keller, Esq.  
Quintairos, Prieto, Wood & Boyer, P.A.  
Dadeland Office Park, 4th Floor  
9300 South Dadeland Boulevard  
Miami, Florida 33156  
Telephone: (305) 670-1101  
Email: jkeller.pleadings@qpwblaw.com 
Attorney for Tropical RV 

  
   
       /s/ Kelli E. Lueckert   
       Kelli E. Lueckert, Esquire 
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