
IN THE UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 
 

CENTENNIAL BANK, an Arkansas state 
chartered bank, 

Plaintiff, 
vs.      
SERVISFIRST BANK INC., an Alabama 
state chartered bank, and GREGORY W. 
BRYANT, an individual, GWYNN 
DAVEY, an individual, PATRICK 
MURRIN, an individual, and 
JONATHAN ZUNZ, an individual, 
 Defendants. 
_________________________________/ 

 
 
 
 
 
 

CASE NO. 8:16-cv-00088-CEH-JSS 

 
CENTENNIAL BANK’S MOTION FOR ORDER TO  

SHOW CAUSE WHY DAVEY SHOULD NOT BE FOUND IN CONTEMPT  
OF COURT FOR FAILURE TO COMPLY WITH THE COURT’S ESI ORDERS1 

 
 Plaintiff, Centennial Bank, an Arkansas chartered bank (“Centennial”), by and through its 

undersigned counsel, and pursuant to Federal Rule of Civil Procedure 37(b) and other applicable 

law, hereby moves this Court for an order to show cause why Gwynn Davey (“Davey”) should not 

be held in contempt of Court for failure to strictly and completely comply with this Court’s 

previous orders (collectively, the “ESI Orders”) [Docs. 192, 381, and 667], all pertaining to the 

manner in which electronically stored information (“ESI”) is to be imaged, retrieved, reviewed, 

and produced by Davey to Centennial: 

A. RELEVANT ALLEGATIONS INVOLVING ESI ORDERS 

1. It hardly needs to be recounted at this stage of the litigation how much time, money, 

 
1 Certain exhibits that Centennial seeks to attach in support of this motion have been designated as “Highly 
Confidential – Attorneys’ Eyes Only” by Davey pursuant to the Confidentiality Order [Doc. 254] entered by this Court 
on September 19, 2017.  Accordingly, and pursuant to the same, Centennial is filing a motion seeking certain relief to 
file Exhibits “C,” “D,” and “E” of this motion under seal with the Clerk of the court.   
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and effort have been devoted by the Parties and this Court toward resolving discovery disputes.  

As to the instant dispute, this Court has already considered voluminous filings by the Parties and 

has issued three thoroughly reasoned, detailed orders, two of which were agreed upon by the 

Parties.  Those orders, together with the genesis of each, are as follows: 

a. ESI Protocol Order:  On September 26, 2016, this Court entered its “Order” 

(the “ESI Protocol Order”) [Doc. 192], thereby appointing Dwayne Denny and 

Data Specialist Group (together, “DSG”), as the court-appointed neutral expert, 

and further implementing the ESI Protocol that was to govern the mirror 

imaging, inspection, and extraction of relevant data from all mobile devices, 

computers, portable or detachable hard drives, Gmail accounts, and iCloud and 

other cloud-based storage accounts held, owned, and utilized by Davey and 

Patrick Murrin (“Murrin”).  The ESI Protocol Order was necessitated in large 

part due to the fact that Davey and Murrin, at a time in which both anticipated 

litigation with Centennial following their choregraphed departure from 

Centennial to ServisFirst Bank Inc. (“ServisFirst”)2, committed “e-mail 

bankruptcy,”3 thereby destroying all relevant evidence of their planned 

departure in breach of various contractual, ethical, and fiduciary duties owed to 

Centennial, as well as their continuous breach of their respective noncompete, 

 
2 In point of fact, Davey and Murrin’s initial counsel of record in this litigation, Michael Sansbury, Esquire – while 
serving as ServisFirst’s “employment lawyer” and counseling Gregory W. Bryant (“Bryant”) on how he could 
compete with Centennial despite enforceable agreements to the contrary, informed Bryant that litigation from the 
defendants’ mass departure would likely be forthcoming and sometimes “a little money changes hands” in order to 
resolve the same.  Such legal advice was provided by Mr. Sansbury to Bryant in November 2015, and subsequently 
forwarded to Davey and Murrin a month prior to their departure.  
 
3 “E-mail bankruptcy” is not a term coined by the undersigned, but instead was communicated to the undersigned by 
Davey and Murrin’s then counsel of record, as an explanation for the complete and utter lack of compliance with a set 
of lawful subpoenas served upon Davey and Murrin during the vernal stages of this litigation.   
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non-solicitation agreements that inure in favor of Centennial.  And although 

DSG proceeded to carry out his obligation under the ESI Protocol Order and 

began the mirror imaging process on October 7, 2016, Centennial would later 

discovery that compliance with the ESI Protocol Order was substantially 

lacking.4 

b. ESI Production Order:  On January 16, 2019, this Court entered its “Order” 

(the “ESI Production Order”) [Doc. 381], thereby ordering Davey and Murrin 

to produce: 

i. all forensic reports created by DSG with original format, names, 

metadata, and subfolders intact; 

ii. files and reports stored in their original folder structure; 

iii. redacted forensic images of all electronic devices in order to permit full 

access to system files and software related data; and 

iv. a privilege log of data withheld, redacted, or excluded, indicating the 

date, subject matter, and where the withheld item was located.  

The ESI Production Order did not materialize out of thin air.  Instead, the ESI 

Production Order was a collaboration, with instruction from this Court, between 

counsel for Centennial, counsel for Davey and Murrin, DSG, and Adam Sharp5 

 
4 For instance, on April 29, 2020, Davey filed an unsolicited declaration [Doc. 696], in which Davey admits to having 
not only violated this Court’s prior ESI Protocol Order by taking it upon herself to selectively chose which mobile 
devices to provide to DSG, instead of providing all such devices as ordered by this Court, and has subsequently “traded 
in” previously undisclosed and unproduced devices that were utilized by Davey since May 2016, to the extent that 
such device is now lost forever. 
 
5 Adam Sharp has been identified as a “consulting expert” for Davey and Murrin who, despite his “consulting expert” 
label, has proceeded to provide a number of sworn declarations with this Court on behalf of Davey and Murrin 
regarding his prior work with Davey and Murrin’s electronic devices that Centennial specifically instructed should 
not occur.   
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after Davey and Murrin, proceeded to produce quantities of documents in such 

a manner to render the production indiscernible and useless.  For instance, by 

this time DSG had imaged and examined several electronic devices belonging 

to Davey and Murrin, including, (i) Murrin’s iPhone, iPad, iCloud account 

associated with PMurrin51@Gmail.com, MacBook Pro, and e-mail account 

associated with PMurrin51@gmail.com; and (ii) Davey’s iPhone and iPad.  The 

data collected by DSG from the foregoing devices, was produced to counsel for 

Davey and Murrin in a “reasonably convenient and searchable form,” as 

required under the ESI Protocol Order, and provided Davey and Murrin with a 

reasonable way to ascertain from which device the data corresponded with.  

However, when the data was finally reviewed, filtered, and produced to 

Centennial by Davey and Murrin, it was done in such a manner than any 

reasonable structure was lost, and one could not begin to decipher from which 

device a certain document or report related to.  Thus, this Court ordered Davey 

and Murrin to right their wrong and produce documentation in the manner 

described within the ESI Production Order and laid out above.   

c. ESI Compel Order:  On March 4, 2020, this Court entered a third “Order” (the 

“ESI Compel Order”) [Doc. 667], thereby compelling, inter alia6, Davey to 

provide DSG “with access to the iCloud account associated with the email 

address gwynndavey@gmail.com and any other undisclosed backup account 

that Davey used in connection with her Appel mobile devices.”  The ESI 

Compel Order was mandated, in part, because Davey had failed to provide DSG 

 
6 Murrin was also ordered to provide DSG with access to his own iCloud and other cloud-based accounts not 
previously disclosed or made available to DSG.   
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with access to her iCloud account three (3) years prior when the ESI Protocol 

Order first instructed Davey to do so, and instead, claimed that she never 

utilized iCloud or any other backup storage accounts – a statement that has now 

proven to be untruthful.  It is also worth noting that in the ESI Compel Order 

this Court found it was improper for Bryant to “unilaterally redact the text 

messages before he produced them given the particular facts and history of this 

case.”  Given the history and that admonishment from this Court, it is striking 

that Davey would now choose to utilize the same approach and engage in 

unilateral redaction of items she was ordered to produce.   

2. The ESI Protocol Order, ESI Production Order, and ESI Compel Order, are the 

three (3) orders comprising the ESI Orders and govern the present and latest dispute as between 

Centennial and Davey.  The actions of Davey in failing to fully comply with the ESI Orders are 

intentional and deliberate and have worked to prejudice Centennial throughout this litigation.   

Accordingly, Davey should be found in civil contempt. 

B. SUMMARY CHRONOLOGY OF RECENT EVENTS 

3. As noted above, on March 4, 2020, this Court entered the ESI Compel Order, 

thereby ordering, among other things, Davey to provide “access to the iCloud account associated 

with the email address gwynndavey@gmail.com and any other undisclosed backup account that 

Davey used in connection with her Apple mobile devices.” [Doc. 667 at 20].   

4. On March 24, 2020, Davey provided access to her iCloud account and DSG 

downloaded the data.   
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5. On April 23 and 24, 2020, counsel for Davey, for the first time asserted that their 

position was production of data extracted from Davey’s iCloud account would be limited to 2015 

and 2016.7 

6. The following day, on April 25, 2020, counsel for Centennial responded in an e-

mail by asserting that because the issue was not just discoverable evidence but also evidence of 

spoliation, “the relevant timeframe includes up to the moment of collection.  I do not believe there 

is any dispute that the issue that gave rise to both the ESI order and Judge Tuite’s subsequent order 

is spoliation of evidence and potentially other discovery violations.  As a result, as I said, the 

relevant timeframe includes up to the moment of collection.”  

7. On April 28, 2020, DSG filed a motion seeking leave to file an affidavit and 

supporting exhibits under seal (the “DSG Seal Motion) [Doc. 695].  In the DSG Seal Motion, DSG 

asserts that the “affidavit and exhibits must be filed because they contain information necessary to 

this Court’s resolution of pending matters.” [Doc. 695 at 2].   

8. On April 29, 2020, and following DSG’s filing of the DSG Seal Motion, Davey 

filed an unsolicited declaration asserting, for the first time, that in 2016 at the time she was ordered 

to turn over “all mobile devices,” see ESI Protocol Order [Doc. 192], she possessed and used a 

previously undisclosed iPhone 6.  To this day, Davey’s undisclosed iPhone 6 has never been 

produced for imaging or analysis.8 [Doc. 696]. 

 
7 In an e-mail dated April 23, 2020, Davey’s counsel wrote, “it seems 2015-2016 would cover the outer limits of any 
relevant time frame but I want to confirm.  Could you please let me know at your earliest convenience?”  As part of a 
continuing dialogue on the subject, on April 24, 2020, Davey’s counsel again asserted the view that, “[I]t is our 
position that the Court would make a similar finding that discovery beyond 2016 would not be relevant to this case.” 
 
8 Despite Davey’s disclosure [Doc. 696], made one day after DSG filed the DSG Seal Motion, it is particularly 
shocking when one considers that there has been spirited and robust litigation regarding Davey’s failure to disclose 
the existence of her iCloud account and co-defendants’ Bryant and Murrin’s failure to produce other ESI.  This failure 
to produce ESI led to the entry of the ESI Compel Order [Doc. 667].  The significance of these events is that Davey 
cannot reasonably claim that she did not realize the significance of withholding an iPhone – given the level of attention 
and scrutiny given to the production of ESI to date, any reasonable person would have known, at a minimum, to 
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9. On the same day, this being the date Davey was required to provide filtered data 

from her iCloud account to Centennial – as more fully disclosed below – counsel for Davey, in an 

e-mail, for the first time asserted, without further explanation, that it was Davey’s position that the 

ESI Production Order [Doc. 381] did not apply “to the production of Ms. Davey’s iCloud data.” 

10. Again, Davey’s unilateral declaration is shocking and troubling because the 

detailed production mandates issued by this Court in the ESI Production Order were specifically 

designed to maintain the integrity of the ESI production by setting forth specific instructions on 

production.  Given Davey’s failure to grant access in 2016 to her iCloud account and her recent 

disclosure of the existence of a previously undisclosed – and now lost – iPhone 6, it is unreasonable 

not to conclude the her sudden unilateral decision to disregard this Court’s instructions regarding 

the methodology to be used in the production of ESI, and limit the dates of production, as anything 

but a brazen effort to corrupt the integrity of the discovery process.   

C. RELEVANT ALLEGATIONS RELATING TO PRESENT DISPUTE 

11. Following entry of the ESI Compel Order, Davey was ordered to provide DSG with 

access to Davey’s iCloud account associated with gwynndavey@gmail.com (the “Davey iCloud 

Account”) for purposes of extracting and imaging backups contained therein.  Despite that order, 

Davey failed to provide access.  In light of the substantial passage of time from when Davey was 

first required to make the Davey iCloud Account accessible to DSG – 2016 – and the date of such 

compliance – 2020 – Apple no longer allowed for third-party applications to directly access, 

extract, and view backups from devices stored on iCloud.  Instead, in order for DSG to access the 

data extracted from an iCloud backup it was required to purchase a “donor device” capable of 

supporting the same version of the operating system and with enough internal storage to restore 

 
inquire of their legal counsel their obligation to disclose the existence of a previously undisclosed iPhone that they 
had been utilizing for the majority of 2016.   
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the backup from iCloud.  It was only after this process was complete was DSG then be able to 

extract the data from the restored device.  This extra level of security implemented by Apple was 

at no fault of Centennial, but added an extra layer of expense and time that otherwise would not 

have been necessary if Davey had simply complied with the ESI Protocol Order initially.   

12. On April 13, 2020, DSG, via e-mail, notified counsel for Centennial and Davey that 

as of Thursday, April 9, 2020, DSG had completed an upload of 125 megabytes of raw data to 

Davey and her counsel for the necessary privilege review contemplated under the ESI Protocol 

Order.  Pursuant to the terms of the ESI Protocol Order, Davey had twenty (20) days after receipt 

of the raw data to review the same for privilege and responsiveness and make production of the 

filtered data on Centennial – that deadline being April 29, 2020.   

13. On April 29, 2020, Davey made a subsequent production (the “iCloud Production”) 

as required under the ESI Protocol Order and ESI Compel Order, a copy of the e-mail transmitting 

the iCloud Production is attached hereto as Exhibit “A.”  Accompanying the iCloud Production, 

via separate e-mail, was correspondence (the “3.01(g) E-mail”) from Davey’s counsel in which 

Davey’s counsel, for the first time, purports to take issue with the scope of the ESI Orders.  A copy 

of the 3.01(g) E-mail is attached hereto as Exhibit “B.”   

14. The manner in which the 3.01(g) E-mail preceded Centennial’s receipt of the 

iCloud Production was curious because it appeared to anticipate a discovery dispute even before 

the iCloud Production was turned over to Centennial for review.  It now seems clear that the 

3.01(g) E-mail was not without cause, as even a cursory review of the iCloud Production confirms 

that it is utterly noncompliant with the ESI Orders.  It is quite clear that Davey never intended to 

fully comply with the ESI Orders, and instead, as more fully explained herein, has chosen to 

engage in a new version of gamesmanship that is contrary to the Federal Rules of Civil Procedure, 
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the Middle District Discovery Handbook, and this Court’s prior ESI Orders by selectively and 

unilaterally determining what data is produced.   

D. MEMORANDUM OF LAW 

I. Applicable Legal Standard: 

Federal Rule of Civil Procedure 37(b)(2)(A) provides that a district court may impose 

“just” sanctions against a party or party’s officer, director, or managing agent when such person 

fails to obey an order to provide or permit discovery. Fed. R. Civ. P. 37(b)(2).  The rule itself 

includes a list of possible sanctions:   

(i) Directing that the matters embraced in the order or other designated facts be 
taken as established for purposes of the action, as the prevailing party claims; 
 
(ii) prohibiting the disobedient party from supporting or opposing designated 
claims or defenses, or from introducing designated matters in evidence;  
 
(iii) striking pleadings in whole or in part; 
 
(iv) staying further proceedings until the order is obeyed; 
 
(v) dismissing the action or proceeding in whole or in part; 
 
(vi) rendering a default judgment against the disobedient party; or 
 
(vii) treating as contempt of court the failure to obey any order except an order to 
submit to a physical or mental examination.  
 

Fed. R. Civ. P. 37(b)(2)(A); see also ESI Compel Order at ¶16.  
 

Regardless of whether this Court imposes any other sanction, once this Court finds that  

party has failed to comply with its discovery order, it “must order the disobedient party, the 

attorney advising that party, or both to pay the reasonable expenses, including attorney’s fees, 

caused by the failure, unless the failure was substantially justified or other circumstances make an 

award of expenses unjust.” Id. (emphasis added); see also ESI Compel Order at ¶16.  “Strict 

adherence to Rule 37 serves to thwart parties from ‘flouting discovery orders.’” United States v. 
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Doletzky, 2019 WL 2232223 at *4 (M.D. Fla. May 23, 2019) (quoting Reed v. Fulton Cnty. Gov’t, 

170 F.App’x 674, 675 (11th Cir. 2006)).  “As such, sanctions ‘are imposed not only to prevent 

unfair prejudice to the litigants but also to insure the integrity of he discovery process.’” Id. 

(quoting Aztec Steel Co. v. Fla. Steel Corp., 691 F.2d 480, 482 (11th Cir. 1982)).   

Within the context of the ESI Compel Order, this Court cautioned the Parties that “it will 

not hesitate to revisit the matter of fee shifting under Rule 37 if the parties and counsel engage in 

any gamesmanship in contravention of, inter alia, the Federal Rules of Civil Procedure, the Middle 

District of Florida’s Discovery Handbook, and the Local Rules.” ESI Compel Order at ¶19.  It 

appears that Davey has not heeded this Court’s warning, and instead, has double downed on her 

efforts to frustrate Centennial’s good faith discovery efforts.   

II. Davey’s Latest Discovery Noncompliance Requires Sanctioning: 

Contained within the iCloud Production were two (2) folders titled “iPad Reports” and 

“iPhone Reports,” each of which contained a series of reports generated from MOBILedit Forensic 

Express (“MOBILedit”), a widely used forensic tool utilized by DSG and other forensic digital 

expert’s, for Davey’s iCloud backups associated with her iPad and iPhone respectively.  The very 

first file contained within each folder is a document titled “001_Table_of_Contents” (the “TOC 

Report”) which contains a table of contents of the various reports generated by MOBILedit for 

both the iPad and iPhone.  The iPad TOC Report identifies approximately 315 separate reports that 

were generated by MOBILedit and produced to Davey for a privilege review.  However, the iCloud 

Production contains only thirty-seven (37) of the reports that should have been produced to 

Centennial under the ESI Orders.9  Similarly, the iPhone TOC Report identifies approximately 

 
9 A copy of the TOC Report for the iPad is attached hereto as Exhibit “C,” and has highlighted those reports that were 
not contained within the iCloud Production.   
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397 reports that were generated MOBILedit and produced to Davey for a privilege review.  

However, the iCloud Production contains only thirty-eight (38) of the reports that should have 

been produced to Centennial under the ESI Order.10  The reports themselves are highly important, 

because any relevant e-mails and text messages would be included within the reports themselves.  

Not providing Centennial with full reports deprives Centennial of a considerable amount of 

relevant data and vitiates the entire reason for the ESI Compel Order.  The following critical 

reports, although generated, were either not produced or were produced with substantial 

redactions, with no explanation: 

a. iPhone 004_Deleted data.pdf report:  This report would have contained 

information of the data recently deleted from Davey’s iPhone backup.  A similar 

report was generated by DSG in imaging Davey’s iPhone 5s in October 2016, 

and subsequently produced in 2019 in compliance with the ESI Production 

Order.  A review of the deleted data report for Davey’s iPhone 5s shows a 

significant number of deletions.  This report has been withheld unilaterally and 

without explanation.   

b. iPhone 007_Messages.pdf:  This report contains all of the responsive text 

message communications as between Davey and third-parties, including the 

Defendants and presumably customers of Centennial and/or Bay Cities.  In 

April 2019, Davey produced a similar report for her iPhone 5s.  However, 

despite being ordered to produce her iCloud data by the ESI Compel Order this 

report has been unilaterally withheld without explanation.  This is particularly 

significant because until recently Centennial was operating under the belief that 

 
10 A copy of the TOC Report for the iPhone is attached hereto as Exhibit “D,” and has highlighted those reports that 
were not contained within the iCloud Production.   
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Davey only possessed one iPhone – the one produced in 2016.  However, as 

disclosed by Davey for the first time on April 29, 2020 [Doc. 696], Davey failed 

to disclose the existence or produce for imaging an additional iPhone 6 that she 

had in her possession since early 2016.   

c. iPhone 009_Calls.pdf:  This report would contain all responsive calls Davey 

made, including those calls presumably made to customers of Centennial and/or 

Bay Cities.  Despite this potentially highly relevant information, this report was 

unilaterally and without explanation withheld from Centennial.   

d. iPhone 006_Contacts.pdf:  This report contains all responsive contacts to the 

search terms utilized by DSG, and agreed upon by the Parties.  Although Davey 

purported to produce this report, it was limited to a mere fifteen (15) pages.  

However, as this Court can see in Exhibit “E” hereto, the last page of the report 

is numbered sixty (60), and the pages included in the report produced are 

numbered 1, 3, 4, 17, 23, 25, 31, 39, 40, 44, 49, and 60.  It is unknown at this 

time why the majority of pages were withheld, or why even those pages that 

were produced contain further redactions.  It should be noted once again that in 

the ESI Compel Order, this Court admonished against this type of unilateral 

redaction.  

e. iPhone 010_Organizer.pdf:  This report would contain all responsive calendar 

events contained on Davey’s iPhone backup, and would presumably identify 

meetings with customers of Centennial and/or Bay Cities to discuss their loan 

requests or deposits.  The report produced was only thirty-seven (37) pages, 

despite having a ending page number of 384, leading to the conclusion that 347 
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pages were withheld from production.   

f. 216_Documents.pdf:  Is a report that would reflect a list of documents 

containing data responsive to the list of search terms utilized by DSG and 

agreed to by the Parties.  The report was unilaterally and without explanation 

withheld from Centennial.11 

Despite over 600 reports not being produced to Centennial, two (2) reports identifying the 

data extracted by DSG (the “Data Extraction Logs”) were produced.  The Data Extraction Log 

identify that the following items were extracted by MOBILedit: 

g. iPad:  27 archive files, 40 documents, 3 certificates, 98 audio files, 4,937 

images, 218 JSON files, 907 plist files, 257 sqlite database files, 10 realm 

database files, 163 video files, 2 XML files, 70 binary cookies files, 5,255 other 

files, and 161 applications.   

h. iPhone:  26 archive files, 199 documents, 3 certificates, 187 audio files, 7,646 

image files, 391 JSON files, 1,522 plist files, 422 sqlite database files, 12 realm 

database files, 405 video files, 5 XML files, 98 binary cookies files, 5,355 other 

files, and 198 applications.   

For some unexplained reason none of the foregoing was produced to Centennial.  Instead, the 

majority of what was produced to Centennial are reports indicated that “no entries” were found, 

which explains why Davey had no issue in producing the same.   

 Pursuant to the ESI Production Order, in making the iCloud Production Davey was to 

produce all files and reports together with all forensic reports created by DSG, with original format, 

names, metadata and subfolders intact.  Moreover, to the extent Davey was to assert a privilege or 

 
11 To be sure, these are not all of the report, but a sample of the data withheld from Centennial.   
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withhold information for any reason, Davey was to “produce logs for all items withheld, redacted, 

or excluded, indicating the date, subject matter, and where the withheld item was located.” ESI 

Production Order at ¶¶1,2, and 4.  Davey has failed to comply with the ESI Production Order and 

instead postulates that such ESI Production Order simply does not apply.  The only reasoning 

provided by Davey is that the “parameters” included within the ESI Protocol Order “do not seem 

feasible.”12   

The ESI Production Order sets forth a fairly simple procedure for Davey to follow.  The 

reports generated by MOBILedit are “forensic reports created by DSG” and are to be produced in 

their entirety.  Despite Davey’s counsel’s representations to the contrary, nothing is unclear 

regarding the ESI Orders and Davey’s obligation to provide a log to the extent documents, reports, 

files, or folders are withheld, excluded, or redacted.   

Likewise, and despite the clear mandates of the ESI Compel Order, Davey has simply 

chosen to unilaterally limit her obligation to produce responsive data to December 31, 2016.  

However, a review of the trinity of ESI Orders confirms that no such time restraints have been 

ordered by this Court.  To be sure, the very issue that gave rise to the entry of the ESI Orders is 

the high probability that Davey, and Murrin, have engaged in spoliation of evidence, together with 

potentially other discovery violations.13  As counsel for Centennial has repeatedly articulated in 

its good faith efforts to resolve this issue, it is abundantly clear and not subject to reasonable 

dispute that spoliation of evidence can occur at any time – even one minute before a device is 

turned over for preservation14.  Nonetheless and without authorization from this Court, Davey has 

 
12 See e-mail communication from Davey’s counsel dated April 30, 2020 and attached hereto as Exhibit “F.”   
13 To be sure, a review of the “iCloud screen capture reflecting associated devices.jpg,” a copy of which is attached 
hereto as Exhibit “G,” generated by DSG and produced within the iCloud Production, confirms that the devices Davey 
used in 2016, including the never before disclosed or produced iPhone 6, are no longer associated with Davey’s iCloud 
account as of March 16, 2020.  As a result, all backups for those devices are no longer available for imaging or 
analysis.   
14 To be sure, having now admitted to possessing and utilizing a previously undisclosed iPhone 6, Davey is essentially 
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taken it upon herself to unilaterally limit the production of the court-ordered data to her preferred 

timeframe.  Nothing about the ESI Orders, or any order of this Court, acts to shield Davey from 

producing otherwise relevant documents relating to the Defendants fraud, tortious interference, 

breaches of noncompete agreements, or theft of trade secrets and other confidential information, 

or relating to efforts of Davey to delete or otherwise destroy evidence simply because such 

communication or documentation may have occurred in 2017 or later.   

Moreover, Davey’s argument seems all the more disingenuous when one considers that in 

the production made on behalf of Murrin, by the very same lawyers, documents and e-mails were 

produced dated post-2016.  And while representing Bryant, counsel for Davey produced a set of 

text messages between Bryant and a customer of Centennial largely dated from December 2016 

through March 31, 2018.  When one considers the spoliation and discovery issues that have been 

raised, the position and discovery practices of the parties and most importantly this Court’s own 

orders, it is nonsensical for Davey to now advance the proposition that her obligations to produce 

relevant evidence, especially relating to her efforts at spoliation, magically ended at the end of 

2016.   

Accordingly, Davey should not permitted to unilaterally disobey this Court’s ESI Orders 

and cherry-pick data she wishes to produce, while withholding a substantial quantity of potentially 

relevant data. 

III. Appropriate Sanctions Under the Circumstances: 

As sanctions pursuant to Rule 37 of the Federal Rules of Civil Procedure, the Court should 

order Davey to pay Centennial’s reasonable expenses, including attorney’s fees, occasioned by 

their failure to comply with the Court’s ESI Orders.  It is axiomatic that this Court has the inherent 

 
admitting to having retained all the data she previously deleted from her disclosed iPhone 5s, making the iPhone 5s 
she provided to DSG a decoy.   
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power to enforce its orders through civil contempt. Shillitani v. U.S., 384 U.S. 364, 370 (1966).  

Centennial, as a party to this litigation, may invoke the court’s power by filing a civil contempt 

motion. Gompers v. Bucks Stove & Range Co., 221 U.S. 48, 445-46 (1911).  A civil contempt 

finding is warranted where, as here, there is clear and convincing evidence that the contemnors 

violated a court order. See CFTC v. Wellington Precious Metals, Inc., 950 F.2d 1525, 1529 (11th 

Cir. 1992).  “The standard for finding a party in civil contempt is well settled: the moving party 

has the burden of showing by clear and convincing evidence that contemnors violated a specific 

and definite order of the court.” Baker v. Ensign, 2014 WL 305823 (S.D. Cal. July 3, 2014) 

(internal citations omitted).  “Once the moving party meets this standing, the burden shifts to the 

contemnor to demonstrate that he or she took every step to comply, and to articulate reasons why 

compliance was not possible.” Id.  For the reasons articulated at length herein, the Court should 

hold Davey in civil contempt for failure to obey this Court’s ESI Orders. See Martinez v. Majestic 

Farms, Inc., 2008 WL 239164, at *3 (S.D. Fla. 2008) (imposing sanction of payment of attorney’s 

fees and costs for failure to comply with discovery order); Malautea v. Suzuki Motor Co., Ltd., 

987 F.2d 1536, 1544 (11th Cir. 1993) (affirming sanction of default judgment against parties who 

willfully violated court’s discovery order and whose attorneys “engaged in an unrelenting 

campaign to obfuscate the trust”).   

WHEREFORE, Centennial respectfully request that this Court enter an order to show cause 

why Davey should not be held in civil contempt for failing to abide by ESI Orders, and for any 

and all other further relief as the Court deems just and proper.  

CERTIFICATE OF COMPLIANCE WITH LOCAL RULE 3.01(g) 

Counsel for Centennial has conferred with counsel of record for Davey in compliance with 

M.D. Fla. Local Rule 3.01(g).  In point of fact, counsel for Davey initiated the good-faith 
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conference efforts prior to even producing the iCloud Production, obviously with the 

understanding that such production would be incomplete and deficient.  In light of the positions 

taken by Davey even before producing the iCloud Production, the Parties were unable to come to 

an agreement regarding the relief requested herein.    

DATED this 1st day of May 2020. 

/s/ John A. Anthony      
JOHN A. ANTHONY, ESQ. 
Florida Bar Number:  0731013  
janthony@anthonyandpartners.com  
ANDREW J. GHEKAS, ESQ. 
Florida Bar Number:  0119169 
aghekas@anthonyandpartners.com  
Anthony & Partners, LLC 
201 North Franklin Street, Suite 2800 
Tampa, Florida 33602 
Telephone:  (813) 273-5616 
Telecopier:  (813) 221-4113 
Attorneys for Centennial 
 
and 
 
EDDIE SUAREZ, ESQUIRE 
Florida Bar No. 752540 
esuarez@suarezlawfirm.com  
The Suarez Law Firm 
1011 West Cleveland Street 
Tampa, Florida 33606 
Telephone:  813/229-0040 
Facsimile:  813/229-0041 
Attorney for Centennial 
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that, on May 1, 2020, I filed the foregoing with the Clerk of the 

Court using the CM/ECF system, which will provide electronic notice to all counsel of record.   

/s/ John A. Anthony     
ATTORNEY 

 

Case 8:16-cv-00088-CEH-CPT   Document 697   Filed 05/01/20   Page 18 of 34 PageID 30126



EXHIBIT “A” 

Case 8:16-cv-00088-CEH-CPT   Document 697   Filed 05/01/20   Page 19 of 34 PageID 30127



Case 8:16-cv-00088-CEH-CPT   Document 697   Filed 05/01/20   Page 20 of 34 PageID 30128



 
 
 

EXHIBIT “B” 

Case 8:16-cv-00088-CEH-CPT   Document 697   Filed 05/01/20   Page 21 of 34 PageID 30129



From: Ailen Cruz
To: E Suarez; John Anthony
Cc: George Guerra; Stines, Robert A.; Peter King; Larry Dougherty; Andrew Ghekas
Subject: 3.01(g) Meet and Confer Regarding Judge Tuite"s March 4th Order
Date: Wednesday, April 29, 2020 6:21:41 PM

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

Eddie and John,
 
We have exchanged a number of emails in the past few weeks relating to our respective

interpretations of Judge Tuite’s March 4th order. Although we have been able to resolve many
issues, it appears that we have come to an impasse about certain others and will need guidance
from the Court on those. We have already discussed points 1 and 2 directly with Centennial and I
believe exhausted our efforts to resolve them.   Items 3 and 4 however have not directly been
addressed so we would like to do so:
 

1. Whether Judge Tuite’s order directs Ms. Davey to produce documents dated beyond
December 31, 2016 – our position is it does not;

2. Whether Mr. Murrin and Ms. Davey are obligated to provide every plist file on their
devices (including plist files for apps and plug-ins) – our position is that the plist logs
Mr. Murrin and Ms. Davey have already provided are the ones required by Judge
Tuite’s order;

3. It has also come to our attention that Mr. Denny conducted an Apple Privacy
Download from Ms. Davey’s iCloud account. Our position is Mr. Denny went beyond
the scope of Judge Tuite’s order in requesting the privacy download and Ms. Davey
should not be required to produce those documents to Centennial. Please let us know
if you agree;

4. Whether Judge Sneed’s January 16, 2019 order (Doc. 381) applies to the production
of Ms. Davey’s iCloud data – our position is it does not.

 
We anticipate that Centennial will oppose Mr. Murrin and Ms. Davey’s position on these issues, but
to the extent you feel additional discussion would be fruitful on any of them, we are - as always -
open to doing so.  We would like to file the motion for clarification as soon as possible so we can get
these issues resolved. Of course, Ms. Davey will make a production today of data from her iCloud
account that is not in dispute.
 
 

 
 
 
Ailen Cruz
5505 W. Gray Street
Tampa, FL 33609
Phone: 813.347.5139
Fax: 813.347.5198
acruz@wiandlaw.com

W|G|K
WIAND GUERRA KING
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EXHIBIT “C” 
(Subject to filing under seal pursuant to Confidentiality Order [Doc. 254]) 

 

Case 8:16-cv-00088-CEH-CPT   Document 697   Filed 05/01/20   Page 24 of 34 PageID 30132



 
 
 

EXHIBIT “D” 
(Subject to filing under seal pursuant to Confidentiality Order [Doc. 254]) 
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EXHIBIT “E” 
(Subject to filing under seal pursuant to Confidentiality Order [Doc. 254]) 

Case 8:16-cv-00088-CEH-CPT   Document 697   Filed 05/01/20   Page 26 of 34 PageID 30134



EXHIBIT “F” 

Case 8:16-cv-00088-CEH-CPT   Document 697   Filed 05/01/20   Page 27 of 34 PageID 30135



From: Ailen Cruz
To: E Suarez; John Anthony
Cc: George Guerra; Stines, Robert A.; Peter King; Larry Dougherty; Andrew Ghekas
Subject: RE: 3.01(g) Meet and Confer Regarding Judge Tuite"s March 4th Order
Date: Thursday, April 30, 2020 1:59:14 PM
Attachments: image001.png

image002.png
image003.jpg
image004.png
image005.png
image006.png
image007.png
image008.jpg
image009.png
image010.png
image011.png

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

Eddie,
 
Thank you for confirming your position. With respect to your point on Doc. 381, Judge Tuite’s order
does not provide direction regarding Ms. Davey’s iCloud beyond giving Mr. Denny access within ten
days. We have operated with the understanding that Doc. 192 applies to this process. However, Doc.
381 sets forth a number of parameters which do not seem feasible with respect to producing Ms.
Davey’s iCloud data to Centennial. Some of those parameters include producing forensic reports
with original format, names, metadata and subfolders intact and stored in their original folder
structure and production of logs for all items withheld, redacted, or excluded, indicating the date,
subject matter, and where the withheld item was located. The data that Mr. Denny uploaded for our
review includes files such as PDFs and .ics. As we have explained, there are many items dated after
December 31, 2016, and as a result, we redacted or excluded those items from our production.
Additionally, there are many items of a purely personal nature, such as communications with Ms.
Davey’s children, family members and friends, which we also redacted or excluded. It does not seem
that we can comply with Doc. 381 while making these necessary redactions/exclusions. In addition, it
is unclear whether Ms. Davey would need to provide a log referencing any items withheld or
redacted (for example, we are unclear whether Ms. Davey would be required to list personal
communications).
 
Please let me know if you believe it would be fruitful to have additional discussion on this issue.
 
 

 
 
 
Ailen Cruz
5505 W. Gray Street
Tampa, FL 33609
Phone: 813.347.5139
Fax: 813.347.5198
acruz@wiandlaw.com
www.wiandlaw.com
 

W|G|K
WIAND GUERRA KING

 

Case 8:16-cv-00088-CEH-CPT   Document 697   Filed 05/01/20   Page 28 of 34 PageID 30136



Case 8:16-cv-00088-CEH-CPT   Document 697   Filed 05/01/20   Page 29 of 34 PageID 30137



 
Eddie,
 
Thank you for your email. It is apparent from your comments that you agree that we are at an
impasse and that we have satisfied our obligation to meet and confer regarding the 3.01(g)
requirement. Notwithstanding John’s prior email,  we will assume that you are speaking for plaintiff.
 As always, we remain open to further discussion but it does not appear from the tone and
substance of your email that any such discussion will lead to a resolution. Thank you for your
courtesy and prompt response.
 
 

 
 
 
Ailen Cruz
5505 W. Gray Street
Tampa, FL 33609
Phone: 813.347.5139
Fax: 813.347.5198
acruz@wiandlaw.com
www.wiandlaw.com
 

W|G|K
WIAND GUERRA KING

 

 
 
 

From: Eddie Suarez [mailto:esuarez@suarezlawfirm.com] 
Sent: Wednesday, April 29, 2020 9:18 PM
To: Ailen Cruz <acruz@wiandlaw.com>; John Anthony <janthony@anthonyandpartners.com>
Cc: George Guerra <gguerra@wiandlaw.com>; Stines, Robert A. <rstines@freeborn.com>; Peter King
<pking@wiandlaw.com>; Larry Dougherty <ldougherty@wiandlaw.com>; Andrew Ghekas
<aghekas@anthonyandpartners.com>
Subject: RE: 3.01(g) Meet and Confer Regarding Judge Tuite's March 4th Order
 
Dear Ailen,
 
Regarding your email below, I think you are correct that we have exhausted our efforts to resolve
items one and two, although, I must admit that with regard to item one, I am particularly confused
as to why Ms. Davey thinks that her failure to produce her iCloud information in 2016, means the
timeframe should be limited. As I am sure you would agree, spoliation could have occurred five
minutes before she gave Mr. Denny access to her iCloud data, but, regardless, we have made our
position clear.
 
Regarding item number three, we are not experts in the preservation of iCloud data. We understand
that Apple now makes more data available for an expert to examine than was available in 2016. If
Mr. Denny is of the opinion that in order to fulfill his obligations to the Court and fully preserve and
recover the relevant records in Ms. Davey’s iCloud, using “the tools and methodology deemed
appropriate by him,” then we defer to his expertise and point out that that such deference is
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precisely what the Court outlined in the ESI order (Doc. 192).
 
Regarding item number four, I think it is accurate to say that we have all collectively operated under
the understanding that the protocol established under the original ESI order (Doc. 192) and the
subsequent orders relating to the production of ESI (Doc. 381) are applicable to all ESI productions.
In fact, the impetus of these orders was largely to protect the defendants’ privileged information. If
those orders are not applicable, then Ms. Davey’s obligation under Judge Tuite’s Order was to simply
provide access to her iCloud data, without further review. You cannot have it both ways. Either the
ESI orders apply, as we contend, or Ms. Davey was obligated to give us all her iCloud data without
any filtering or review. I would also point out that this is not the first time that one of your clients
has been required to produce ESI that was not disclosed timely. As you know, in 2016 when Mr.
Denny’s original ESI collection was done, Mr. Murrin failed to disclose and make available for
imaging several external hard drives and a Windows-based computer. In 2019, when Mr. Murrin, for
the first time, disclosed the existence of those devices, your client produced them for imaging and
examination under the ESI orders. In fact, George filed a notice of delivery of devices (Doc. 453), in
which he stated, “[O]n that same day, Murrin permitted Denny to take the devices rather than wait
10 days for Murrin’s data recovery expert, Adam Sharp (‘Sharp’) to turn them over, as contemplated
by the ESI Order.“ (See Doc. 192.)  The bottom line is both sides have always operated under the
understanding that the ESI orders control all production of ESI. It is baffling as to why Ms. Davey
thinks that her late disclosure merits different treatment. I would also point out that no explanation
has been provided as to why Ms. Davey thinks that her late production is not subject to the
requirements the ESI orders, including Document 381.  While it is doubtful that a reasonable
argument can be advanced as to why that is, none has been provided.
 
Regards,
 
 

 
 

      
 
This email is intended only for the individual or entity named in the message. This email may contain privileged or
confidential information.  If the reader of this message is not the intended recipient, or the agent responsible to
deliver the message to the intended recipient, you are hereby notified that any review, dissemination, distribution,
or copying of this communication is prohibited.  If this communication was received in error, we apologize for the
intrusion. Please notify us by reply email and delete the original message.
 
 

From: Ailen Cruz <acruz@wiandlaw.com> 
Sent: Wednesday, April 29, 2020 6:22 PM
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To: Eddie Suarez <esuarez@suarezlawfirm.com>; John Anthony
<janthony@anthonyandpartners.com>
Cc: George Guerra <gguerra@wiandlaw.com>; Stines, Robert A. <rstines@freeborn.com>; Peter King
<pking@wiandlaw.com>; Larry Dougherty <ldougherty@wiandlaw.com>; Andrew Ghekas
<aghekas@anthonyandpartners.com>
Subject: 3.01(g) Meet and Confer Regarding Judge Tuite's March 4th Order
 
Eddie and John,
 
We have exchanged a number of emails in the past few weeks relating to our respective

interpretations of Judge Tuite’s March 4th order. Although we have been able to resolve many
issues, it appears that we have come to an impasse about certain others and will need guidance
from the Court on those. We have already discussed points 1 and 2 directly with Centennial and I
believe exhausted our efforts to resolve them.   Items 3 and 4 however have not directly been
addressed so we would like to do so:
 

1. Whether Judge Tuite’s order directs Ms. Davey to produce documents dated beyond
December 31, 2016 – our position is it does not;

2. Whether Mr. Murrin and Ms. Davey are obligated to provide every plist file on their
devices (including plist files for apps and plug-ins) – our position is that the plist logs
Mr. Murrin and Ms. Davey have already provided are the ones required by Judge
Tuite’s order;

3. It has also come to our attention that Mr. Denny conducted an Apple Privacy
Download from Ms. Davey’s iCloud account. Our position is Mr. Denny went beyond
the scope of Judge Tuite’s order in requesting the privacy download and Ms. Davey
should not be required to produce those documents to Centennial. Please let us know
if you agree;

4. Whether Judge Sneed’s January 16, 2019 order (Doc. 381) applies to the production
of Ms. Davey’s iCloud data – our position is it does not.

 
We anticipate that Centennial will oppose Mr. Murrin and Ms. Davey’s position on these issues, but
to the extent you feel additional discussion would be fruitful on any of them, we are - as always -
open to doing so.  We would like to file the motion for clarification as soon as possible so we can get
these issues resolved. Of course, Ms. Davey will make a production today of data from her iCloud
account that is not in dispute.
 
 

 
 
 
Ailen Cruz
5505 W. Gray Street
Tampa, FL 33609
Phone: 813.347.5139
Fax: 813.347.5198
acruz@wiandlaw.com
www.wiandlaw.com

W|G|K
WIAND GUERRA KING
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EXHIBIT “G” 
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