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IN THE UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 

 

CENTENNIAL BANK, ) 

 ) 

 Plaintiff, ) 

  ) 

v.  ) Case No. 8:16-cv-00088 

 ) 

SERVISFIRST BANK INC., et al., ) 

 ) 

 Defendants. ) 

 

DEFENDANT SERVISFIRST BANK’S OPPOSITION TO  

CENTENNIAL’S MOTION FOR SANCTIONS 

 

 Defendant ServisFirst Bank (“ServisFirst”) hereby opposes Plaintiff Centennial Bank’s 

Motion for Sanctions (Doc. 711) (“Motion”) as follows: 

INTRODUCTION 

 With its fourth motion for sanctions in this case (see Docs. 490, 532, 600), Centennial 

has pointed its double-barrel shotgun at a new target—ServisFirst. As has been the case 

throughout this litigation, however, Centennial has no evidence of any wrongdoing by 

ServisFirst. Instead, it makes wild accusations of a conspiracy that are not only unsupported 

by any direct evidence but are also in direct conflict with the actual facts. 

 Centennial’s evidence of ServisFirst’s supposed wrongdoing consists of three parts. 

First, Centennial states that ServisFirst has the right to exercise control over Davey and 

Murrin’s litigation strategy. (Doc. 711 at 7.) That is untrue. Second, it asserts that ServisFirst 

did not issue a litigation hold. (Id. at 8.) That is untrue. Third, Centennial complains that the 

methods employed by Adam Sharp, the forensic expert hired to image Davey and Murrin’s 

personal devices, were improper. (Id. at 10, 13-21.) Even if true, Centennial and its IT expert 
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helped to develop those methods and were then allowed to employ their own methods on the 

same devices. Certainly, there is no basis for attributing anything improper about those 

methods to ServisFirst.1 

 Despite the absence of any evidence of wrongdoing by ServisFirst—and, indeed, the 

presence of affirmative evidence that ServisFirst made a substantial effort to preserve Davey 

and Murrin’s ESI—Centennial asks this Court to enter a default judgment against ServisFirst. 

That outlandish request may be understandable given that Centennial’s claims are unlikely to 

survive summary judgment, but it is not supported by either the facts or the evidence. 

Accordingly, Centennial’s motion for sanctions against ServisFirst should not only be denied; 

this Court should also award fees to ServisFirst for having to respond to such a baseless motion. 

BACKGROUND 

 From its first contact with Greg Bryant in late October 2015, ServisFirst has taken 

careful steps to protect Centennial’s rights. When Bryant disclosed his Centennial non-

compete agreement to ServisFirst, ServisFirst reviewed Bryant, Davey, and Murrin’s 

agreements and determined that they could work for ServisFirst while complying with their 

agreements. (Doc. 439 at 4.) ServisFirst then took steps to ensure that they did so. (Id. at 4-5.) 

While ServisFirst agreed to indemnify Bryant, Davey, and Murrin for actions arising out of a 

breach of their Centennial non-competes, that agreement was contingent on their following 

ServisFirst’s instructions to “comply with their contracts.” (Doc. 430, Ex. C at 218:6-15.) 

 
1 Centennial also notes that ServisFirst, Davey, and Murrin had the same counsel for about eight months 

in 2016. (Id. at 8.) While true, Centennial provides no basis for attributing any of Davey and Murrin’s actions to 

ServisFirst simply because they shared a lawyer. 
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 Davey and Murrin resigned from Centennial on December 31, 2015 (Doc. 199, Ex. 58), 

and began working at ServisFirst on January 4, 2016, the first business day following their 

resignation. On January 7, 2016, Johnny Allison, Chairman of Centennial’s parent company, 

called Tom Broughton, the CEO of ServisFirst, and declared his intention to “go after Greg 

[Bryant] with both barrels.” (Doc. 430, Ex. C at 228:1-15; Doc. 430, Ex. A at 161:13-15.) 

Allison did not indicate that he would sue ServisFirst. On Monday, January 11, 2016, 

Centennial sent a letter to Broughton asking ServisFirst to confirm that it would not allow 

Bryant, Davey, and Murrin to engage in certain conduct. (Doc. 1 at 215-21.)  ServisFirst 

promised to respond to the letter before the end of the week, believing that it would forestall 

any litigation. (Ex. A.) Rather than wait for a response, Centennial filed suit against ServisFirst 

and Bryant—but not Davey or Murrin—on Thursday, January 14. (Doc. 1.) 

 On Tuesday, January 19, three business days after Centennial filed suit, ServisFirst 

implemented a litigation hold on the email accounts for a host of ServisFirst employees, 

including Davey and Murrin. (Doc. 727 ¶ 4.) In addition, ServisFirst instructed all of the 

employees in its Lutz loan processing office, including Davey and Murrin, to preserve any 

documents related to their departure from Centennial and their employment with ServisFirst, 

including any emails in any personal account and any text messages on a personal phone. (Id. 

¶ 3.)2 ServisFirst also offered technical assistance with that preservation effort. (Id.) 

 On February 19, 2016, Centennial filed an amended complaint, but it did not name 

Davey or Murrin as defendants. (Doc. 53.) Instead, on March 28, 2016, Centennial served 

document subpoenas on Davey and Murrin. (Doc. 88 at 12.) On April 11, 2016, Davey and 

 
2 ServisFirst is willing to provide a copy of these instructions to this Court for in camera review. 
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Murrin, through Michael Sansbury, their counsel at the time, served objections and documents 

in response to the subpoenas. (Id.)  

 Following the service of the objections, the parties, through counsel, engaged in a meet 

and confer process. On the day following an initial call, Sansbury provided a written report on 

Davey and Murrin’s email practices. (Ex. B at 2-3.) Andrew Ghekas, counsel for Centennial, 

ignored that written report and asserted that Sansbury, in the initial call, had indicated that 

Davey committed “email bankruptcy.” (Id. at 1.) Since then, Centennial has stuck to the “email 

bankruptcy” formulation—even at one point dragging Murrin into it (Doc. 490 at 2)—though 

it knew, soon after the initial call, that “email bankruptcy” never actually occurred.  

 Indeed, when it filed its initial motion to compel against Davey and Murrin, Centennial 

cited the debunked “email bankruptcy” formulation. (Doc. 88 at 13.) Debunked or not, 

Centennial’s focus in the motion to compel was on recovering deleted emails. In particular, the 

motion asked this Court to compel Davey and Murrin to submit their devices to a forensic 

examination so that Centennial could discover any artifacts from the deleted emails. (Id. at 18-

21.) This focus was consistent with Centennial’s expressed concern to “preserve any data that 

is on [Davey and Murrin’s] email accounts.” (Doc 121, Ex. A.) 

Davey and Murrin responded to the motion to compel on May 9, 2016. (Doc. 121.) 

Their central argument was that, as non-parties, they should not be forced to produce ESI. (Id. 

at 10-12.) In connection with that motion, Davey filed a declaration stating that she only 

accessed her Gmail account with two devices: her phone and her iPad. (Doc. 122.) 

On June 28, 2016, the Court held a hearing and asked Davey and Murrin to confer 

further with Centennial regarding the production of ESI. (Doc. 151.) During that discussion, 
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there was some disagreement about what Gmail artifacts could be obtained from Davey and 

Murrin’s devices. After the parties failed to reach agreement on that point, Sansbury hired 

Adam Sharp of E-Hounds Inc., an expert qualified by numerous courts, to assist with 

preserving whatever data was available from Davey and Murrin’s devices. (Doc. 175 ¶¶ 2, 4-

5.) Under their contract, E-Hounds agreed that it would “[d]etermine location of targeted 

evidence and define the most efficient set of data to search” and “[d]etermine the physical 

location of the targeted evidence.” (Ex. C at 1.) 

On July 1, 2016, the Court entered an order granting the motion to compel. (Doc. 165.) 

The Court noted that Centennial was requesting “that a data specialist be permitted to access 

the devices the Non-Parties used to access their personal email accounts and mirror image the 

hard drives, which would remain in the specialist’s custody pending resolution of the Non-

Party Motion.” (Id. at 3.) The Court compelled Davey and Murrin to “serve e-discovery 

responsive to Centennial’s subpoenas within sixty (60) days of entry of this Order.” (Id. at 9.) 

In accordance with that order, counsel scheduled a call for July 8 among themselves, 

Sharp, and Dwayne Denny, an IT consultant hired by Centennial. Prior to the call, Ghekas sent 

an email reiterating Centennial’s concern with discovering Gmail artifacts. In particular, 

Ghekas stated that Centennial wished to “[h]ave a forensic image taken of Davey and Murrin’s 

computer and any mobile devices that may have accessed the email accounts in question.” 

(Doc. 183, Ex. A at 6.) He also noted that, “[b]y accessing the Gmail accounts, the IT expert 

can also determine what other devices may have accessed the specific Gmail accounts so that 

Centennial can be certain that the universe of machines that may have potentially be [sic] used 

to access or extract/delete information have been identified.” (Id.) 
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During the July 8 call, the participants discussed what tasks an IT consultant would 

perform and how. The parties agreed on the process to be undertaken but disagreed about who 

should conduct it. As Ghekas noted in a follow-up email, “[o]ur only issue” was “that an 

independent third-party data specialist is not currently being utilized.” (Doc. 183, Ex. A at 4-

5.) Rather than wait for that issue to be resolved—because time was of the essence in 

preserving the available ESI—E-Hounds “completed those steps.” (Doc. 175 ¶ 6.)  

On July 14, two days later, Ghekas sent an email with an attached protocol listing what 

Centennial was seeking. The information sought included a “device list” that, according to 

Ghekas, would show “all devices that were utilized to access the respective gmail accounts.” 

(Doc. 183, Ex. A at 3.) 

On July 26—consistent with its objection to using E-Hounds to image the devices—

Centennial filed a motion to appoint an expert to image the devices. (Doc. 171.) On August 

12, Davey and Murrin responded to the motion. (Doc. 174.) That response included a 

declaration from Sharp regarding what data preservation efforts had taken place. (Doc. 175.) 

The Court set a hearing on the motion for September 15. (Doc. 178.) 

More than two weeks prior to the hearing, on August 30, 2016, Centennial was 

provided with data obtained by Sharp. (Doc. 183 ¶¶ 4, 6). It included the “device list” that 

Centennial sought. On September 13, Centennial asked for a detailed explanation of Sharp’s 

efforts. Those inquiries were forwarded to Sharp, and Sharp’s responses were incorporated in 

an email back to Centennial. (Ex. E at 1-2.)3 

 
3 Sharp’s email to Sansbury can be provided to this Court for in camera inspection. 
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Prior to the hearing, Davey and Murrin submitted another declaration from Sharp 

detailing his efforts. (Doc. 182.) The Court conducted a hearing on September 15 (Doc. 186) 

and then scheduled an evidentiary hearing for September 26 (Doc. 187). On September 23, the 

parties agreed to an order, which they then asked the Court to enter. (Doc. 190.) 

On October 7, Denny attempted to extract data from Davey and Murrin’s devices. (Ex. 

F at 4-7.) Sharp was present at the extraction. (Id.) During the process, Denny and Sharp 

communicated with counsel about several issues, but neither Denny nor Sharp directed any 

questions to counsel regarding the existence or availability of devices. (Id.) 

On October 14, Ghekas informed Sansbury that part of Denny’s extraction process had 

failed. (Id. at 4-5.) On October 26, Denny was permitted to attempt the extraction again. (Id. 

at 1-2.) At no time did Denny or Sharp raise an issue about which devices were provided for 

imaging. Centennial did not direct any further communications to Sansbury regarding 

compliance with the agreed order before November 14, 2016, when Centennial filed its Second 

Amended Complaint adding Davey and Murrin as parties. (Doc. 199.) After Davey and Murrin 

were added as parties, Sansbury withdrew from their representation. (Docs. 214, 215.) 

ARGUMENT 

Centennial’s request that the Court enter a default judgment and a blanket award of 

attorney’s fees against ServisFirst amounts, once again, to an overreach that is unsupported by 

and disproportionate to the actual facts of the case. See Doc. 667 at 9. Centennial asks this 

Court to enter the harshest sanction available against ServisFirst but falls short of any showing 

that ServisFirst acted in bad faith or with the intent to deprive Centennial of relevant 

information. Additionally, Centennial seeks sanctions against ServisFirst pursuant to Rule 
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37(b) but fails to identify any discovery order that ServisFirst allegedly disobeyed. The motion 

for sanctions against ServisFirst is therefore without basis in fact or law and must be denied. 

I. Sanctions against ServisFirst pursuant to Rule 37(e) are not warranted. 

 

Centennial’s motion for sanctions pursuant to Rule 37(e) fails at the outset because the 

actual facts show that ServisFirst took substantial, reasonable steps to preserve Davey and 

Murrin’s ESI and acted in good faith with an intent to provide relevant information to 

Centennial. ServisFirst instructed Davey and Murrin to preserve personal data related to the 

litigation, including emails and texts on their personal devices. ServisFirst then provided 

counsel to Davey and Murrin to represent them with regard to Centennial’s subpoenas. Counsel 

retained an expert, at ServisFirst’s expense, to assist with the identification, extraction, and 

preservation of available data. That expert represented that he inquired into the existence of all 

available devices and produced a device list that—according to the IT experts and 

Centennial—would identify all available devices. At no time did ServisFirst instruct Davey or 

Murrin to destroy any relevant information or to otherwise resist compliance with their 

subpoenas. Accordingly, Centennial cannot meet even its threshold burden of showing that 

ServisFirst failed to take reasonable steps to preserve Davey and Murrin’s ESI, much less the 

showing of intent to deprive necessary for the severe sanction it seeks. 

A. Legal Standard 

Centennial bears the burden of proving three threshold requirements that must be met 

for a court to consider awarding sanctions under Rule 37(e): (1) “the ESI should have been 

preserved in anticipation of litigation”; (2) “the ESI is lost because a party failed to take 

reasonable steps to preserve it”; and (3) “the ESI cannot be restored or replaced through 
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additional discovery.” See Title Capital Mgmt., LLC v. Progress Residential, LLC, No. 16-

21882-CV, 2017 WL 5953428, at *3 (S.D. Fla. Sept. 29, 2017); Fed. R. Civ. P. 37(e); see also 

Sosa v. Carnival Corp., No. 18-20957-CIV, 2018 WL 6335178, at *16-17 (S.D. Fla. Dec. 4, 

2018) (moving party bears the burden of establishing initial three factors), reconsideration 

denied, No. 18-20957-CIV, 2019 WL 330865 (S.D. Fla. Jan. 25, 2019). Rule 37(e) “recognizes 

that ‘reasonable steps’ to preserve suffice; it does not call for perfection.” Fed. R. Civ. P. 37 

advisory committee’s note to 2015 amendment.  

If the moving party fails to meet any one of the three threshold requirements, “the Court 

need proceed no further under Rule 37(e), and a motion for spoliation sanctions or curative 

measures must be denied.” See Living Color Enterprises, Inc. v. New Era Aquaculture, No. 

14-CV-62216, 2016 WL 1105297, at *5 (S.D. Fla. May 22, 2016). However, if the party meets 

its burden, Rule 37(e) provides two different avenues for demonstrating that sanctions are 

appropriate. Under Rule 37(e)(1), if the court finds “prejudice to another party from loss of the 

information,” the court “may order measures no greater than necessary to cure the prejudice.” 

Fed. R. Civ. P. 37(e)(1). The more drastic and severe sanction of a default judgment is available 

“only upon finding that the party acted with the intent to deprive another party of the 

information’s use in the litigation.” Fed. R. Civ. P. 37(e)(2).  

The Eleventh Circuit has suggested that the “bad faith” standard and the “intent to 

deprive” standard in Rule 37(e) are connected. See ML Healthcare Services v. Publix Super 

Markets, Inc., 881 F.3d 1293, 1308 (11th Cir. 2018). As is true of bad faith, sanctions under 

Rule 37(e)(2) may not be based on negligence or even gross negligence. See Fed. R. Civ. P. 

37 advisory committee’s note to 2015 amendment. 
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B. ServisFirst took substantial, reasonable steps to preserve Davey and 

Murrin’s ESI and never acted with the intent to deprive Centennial of 

relevant information.  

 

Centennial asserts that (1) ServisFirst has the right, through indemnification 

agreements, to exercise control over Davey and Murrin’s litigation strategy, Doc. 711 at 6-7; 

(2) ServisFirst failed to issue a litigation hold, id. at 8-10, and (3) the methods employed by 

Sharp were improper, id. at 10, 12-20. In fact, ServisFirst took substantial, reasonable steps to 

ensure the preservation of Davey and Murrin’s ESI, including by instituting a prompt and 

appropriate litigation hold, providing counsel to respond to Centennial’s subpoenas, paying for 

counsel to retain a qualified technical expert to assist with the preservation of data, and never 

instructing Davey or Murrin to destroy relevant information or resist compliance with their 

subpoenas. Thus, Centennial cannot meet even its threshold burden for Rule 37(e) sanctions, 

much less show that ServisFirst acted with an intent to deprive Centennial of relevant 

information for purposes of sanctions under 37(e)(2).  

1. Centennial mischaracterizes the contents and effect of the 

indemnification agreements. 

 

Centennial invokes ServisFirst’s indemnification agreements as a basis for ServisFirst 

to “control” the litigation strategy of Davey and Murrin. (Doc. 711 at 1.) This invocation is 

consistent with Centennial’s other conspiracy theories in this case in that it is unsupported both 

by the document in question and by the actual behavior of the parties. First, the indemnification 

agreement does not give ServisFirst the power to control Davey or Murrin’s litigation strategy. 

The indemnification language states that ServisFirst will indemnify Davey and Murrin for “any 

and all losses, claims, damages, or liabilities” arising from an alleged breach of the Centennial 

Noncompete Agreement but not if “any such loss, claim, damage, or liability” results from a 
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violation of ServisFirst’s instructions. (Doc. 449-3 at 73-74.) This plain language shows that 

the “instructions” to which it refers are instructions regarding compliance with the Centennial 

Noncompete Agreements. To the extent the plain language is not clear, the testimony of the 

parties is. Tom Broughton, the CEO of ServisFirst, testified that the instructions provided by 

ServisFirst were to “comply with your employment agreement,” not to engage in a particular 

legal strategy. (Doc. 430, Ex. C at 206:19-207:5.) Second, even if the indemnification 

agreement permitted ServisFirst to control Davey and Murrin’s litigation strategy, there is no 

evidence that it has ever attempted to do so. Indeed, the evidence is just the opposite. (Doc. 

430, Ex. C at 222:23-223:5.)4 As with “Conspiracy Email,” “email bankruptcy,” and a host of 

other baseless accusations in this case, Centennial evidently hopes that simply repeating its 

accusation will somehow make it so. It does not. 

 2. ServisFirst issued a prompt and appropriate litigation hold. 

Centennial also asserts—without foundation—that ServisFirst failed to instruct Davey 

to preserve ESI relevant to the lawsuit. (Doc. 711 at 8.) The testimony cited by Centennial is 

not clear, but, in any case, Centennial never asked Davey directly about preservation 

instructions received from ServisFirst.5 In fact, ServisFirst issued a prompt and appropriate 

litigation hold to both Davey and Murrin that required preservation of ESI on personal devices.  

 
4 It is telling that the only evidence to which Centennial cites in support of its “control” theory is a 

question by its counsel, John Anthony, the answer to which is omitted. (Doc. 711 at 7 (citing Doc. 711, Ex. A at 

270:19-25).) 
5 It appears that Davey may have been confused in her deposition regarding the difference between a 

litigation hold and the March 2016 subpoena requesting documents. (Doc. 711, Ex. A at 253:11-14; 254:2-5.) 
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Davey and Murrin began working at ServisFirst on January 4, 2016.6 On January 11, 

Centennial sent a letter to ServisFirst threatening suit. ServisFirst told Centennial that it would 

respond to the letter, but Centennial did not wait for a response. Instead, it filed suit on January 

14, 2016. (Doc. 1.) Just three business days later, on January 19, ServisFirst issued a litigation 

hold directly to key individuals, including Davey and Murrin. (Doc. 727 ¶ 3.) The litigation 

hold specifically instructed those individuals to preserve all relevant documents including any 

emails in any personal account and any text messages on a personal phone. (Id.) 

The issuance of this litigation hold is evidence of the reasonable steps ServisFirst took 

to preserve the ESI on Davey and Murrin’s personal devices. Had Centennial inquired about 

the existence of such a hold, perhaps it would have refrained from filing this motion for 

sanctions. In any event, a comparison between this case and Selectica, Inc. v. Novatus, Inc., 

No. 6:13-CV-1708-ORL-40, 2015 WL 1125051, at *1 (M.D. Fla. Mar. 12, 2015), a trade 

secrets case in which the court declined to award any sanctions against an employer related to 

preservation of ESI in an employee’s personal cloud storage account, is instructive.  

In Selectica, the defendant corporation hired an employee who had retained his 

previous employer’s proprietary information in a personal cloud storage account and even 

offered to share the information in the account with a member of senior management. Id. at *1. 

The former employer filed suit on November 4, 2013, but the defendant corporation did not 

communicate litigation hold instructions to the non-party employee alleged to have stolen trade 

secrets until sometime in January 2014. Id. at *2. On December 28, 2013, that employee 

 
6 To the extent Centennial’s Motion seeks sanctions against ServisFirst based on actions purportedly 

taken by Davey and Murrin prior to their employment by ServisFirst, Centennial does not provide any legal 

authority to explain how ServisFirst could have a right, much less a duty, to preserve ESI on the personal devices 

of individuals who are not employed by ServisFirst.  
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intentionally and permanently deleted the files from his cloud storage. Id. The court determined 

that the employee acted in bad faith in destroying the files. Still, it did not order any sanctions 

against the defendant corporation because there was “no evidence that [the employee] acted 

on instructions from [the defendant corporation], or with its knowledge or approval.” Id. at *7. 

Additionally, the court found that there was “no evidence that [the corporation] acted willfully, 

purposefully, or otherwise in bad faith when it failed to place a litigation hold on the 

information” and that, while a delayed litigation hold “may be characterized as negligence, or 

even gross negligence, it will not support the imposition of sanctions.” Id.; see also Henkle v. 

Cumberland Farms, Inc., No. 16-14248-CV, 2017 WL 5635400, at *4-5 (S.D. Fla. June 15, 

2017) (declining to issue spoliation sanctions where party failed to issue a litigation hold at all, 

but the failure was due at most to gross negligence and did not amount to bad faith); Managed 

Care Sols., Inc. v. Essent Healthcare, Inc., 736 F. Supp. 2d 1317, 1329 (S.D. Fla. 2010) 

(negligent failure to issue a litigation hold four months earlier not evidence of bad faith). 

In contrast to the negligent months-long delay in Selectica, ServisFirst issued a timely 

litigation hold within days of suit that expressly addressed ESI on personal devices. ServisFirst 

also offered technical support to its employees for the preservation efforts, provided counsel 

to Davey and Murrin to represent them with regard to Centennial’s subpoenas, and paid for 

that counsel’s retention of a technical expert to assist with the identification, extraction, and 

preservation of available data. Additionally, as with the employer in Selectica, there is no 

evidence that ServisFirst ever gave instructions inconsistent with its litigation hold or that 

ServisFirst knew of or approved of any deviations from those instructions. In short, there is no 
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basis for the sanctions that Centennial seeks, and the facts demonstrate that ServisFirst took 

significant and reasonable steps to preserve Davey and Murrin’s ESI. 

3. ServisFirst cannot be sanctioned based on the methodology chosen by 

a qualified forensic expert. 

 

The remaining allegations against ServisFirst in Centennial’s motion are based on 

assertions that Sharp used improper methods in preserving and imaging the devices and 

accounts at issue. The retention of an ESI expert, by itself, shows the good faith with which 

ServisFirst, Davey, and Murrin conducted themselves. Even if Sharp is found to have 

employed improper methods, that is still not a basis for sanctions against ServisFirst.  

Sharp is a qualified expert who has been recognized as such by numerous courts. He 

was retained by Sansbury to preserve the relevant data on Davey and Murrin’s devices. 

Sansbury and Sharp conferred with Ghekas and Denny about the appropriate methods for 

preserving the data, and Sharp was then permitted to execute those methods. Following his 

execution of those methods, Sharp reported on his methods to counsel and to this Court. 

Even if Sharp’s methods were somehow inadequate, that inadequacy is irrelevant to the 

current proceedings. After all, Centennial was so unsatisfied that Sharp was performing the 

extraction that it asked this Court for permission to have Denny perform the extraction himself, 

and Denny was permitted to do so. Accordingly, Sharp’s methodological errors (if any actually 

occurred) are ultimately irrelevant, since Centennial’s own expert had the opportunity to 

correct them. Centennial has neither claimed nor shown that any alleged errors in Sharp’s 

methodology inhibited Denny’s own extraction of the existing data.  

Even if Centennial’s criticisms of Sharp were relevant, the court in Creative Movement 

& Dance, Inc. v. Pure Performance, LLC, No. 1:16-CV-3285-MHC, 2017 WL 4998649, at 
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*15 (N.D. Ga. July 24, 2017), declined to impose any sanctions in a case with analogous 

allegations. In Creative Movement, a trade secrets case, the defendant and her attorney hired a 

reliable IT professional to create a mirror image of defendant’s computer to preserve it for 

litigation. Id. at 11. However, the IT professional failed to do so, and some of the information 

from the laptop was permanently lost. Id. at 12. While noting that the IT professional’s work 

was of poor quality, the court declined to impose sanctions, finding that defendant and her 

counsel had directed the IT specialist to preserve the information correctly and that there was 

no evidence of intent to deprive the plaintiff of information. Id. at 15. 

Similarly, there is no basis to impose sanctions on ServisFirst here due to any errors 

that were purportedly committed by an IT expert who was retained to preserves its employees’ 

data. Instead, the fact that ServisFirst retained a qualified IT expert is evidence of its good faith 

and its reasonable efforts to preserve and produce any relevant information. 

C. Centennial has not shown that it was prejudiced by the loss of relevant 

information. 

 

 Centennial does not even attempt to argue that it has suffered the prejudice required for 

sanctions under Rule 37(e)(1). (See Doc. 711 generally and at 4 & n.3.) Moreover, Centennial 

cannot make even the threshold showing necessary for this Court to consider Rule 37(e)(1) 

sanctions because, as explained above, ServisFirst took substantial, reasonable steps to protect 

Davey and Murrin’s ESI. Nevertheless, there is no prejudice because Centennial has failed to 

identify any relevant documents of which it has been deprived. See Quorum Health Res., LLC 

v. Hosp. Auth. of Wayne Cty., Georgia, No. CV 208-042, 2011 WL 13202019, at *1 (S.D. Ga. 

June 29, 2011) (courts considering sanctions “generally focus on the relevance of destroyed 

evidence in determining whether prejudice existed”); see also Romero v. Regions Fin. 
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Corp./Regions Bank, No. 18-22126-CV, 2019 WL 2866498, at *5 (S.D. Fla. July 3, 2019) 

(finding no prejudice where plaintiff failed to show the relevance of the missing ESI at issue), 

appeal filed, No. 19-13396 (11th Cir. Aug. 30, 2019). 

 ServisFirst has acted in good faith towards Centennial from the first moment it spoke 

with Bryant, and it is therefore unsurprising that Centennial cannot specifically identify any 

relevant information that has been lost. Instead, the eight examples listed on page 11 of 

Centennial’s Motion involve generalized assertions about personal information belonging to 

Davey and Murrin or technical information belonging to E-Hounds. (Doc. 711 at 11.) While 

Centennial attempts to excuse its failure to identify allegedly lost relevant information by 

stating that “[o]nly the Defendants know what they have failed to preserve” (id. at 12), that is 

a cop-out: With the extensive access Centennial has had to Davey and Murrin’s devices, it 

should, at the very least, be able to identify one relevant document that has been lost.  

 Perhaps realizing that he needs to show at least one catch from his fishing expedition, 

Denny attempts to do so in his Supplemental Affidavit. In paragraph 60 of that document, 

Denny asserts that, “[f]rom May 5, 2016 through October 7, 2016, Davey deleted: 

 117 text messages with Centennial employees; 

 113 text messages with Centennial clients; 

 125 emails with Centennial employees; and, 

 202 emails with Centennial clients” 

citing Exhibit E to his affidavit. (Doc. 710 ¶ 60.) Centennial does not cite this Exhibit in its 

Motion, and Denny does not explain his methodology for either (1) determining that the text 

messages and emails were deleted or (2) determining that those text messages or emails 

involved Centennial employees or clients. But it is clear that his methodology is fundamentally 
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flawed. Most glaringly, one of the defense attorneys in this case is identified as a Centennial 

employee. See Doc. 710-5 at 4, 33 (identifying Burt W. Wiand as a Centennial employee).  

 Additional examples of Denny’s flawed methodology and Centennial’s corresponding 

failure to show prejudice abound. Pages 29 to 32 of Exhibit E list the emails from Davey’s 

ServisFirst email address that were allegedly deleted. Within that list, according to the key on 

pages 31 and 32, communications with “CENTENNIAL CLIENTS” are highlighted in yellow 

while communications with “CENTENNIAL EMPLOYEES” are highlighted in orange.  

The yellow-highlighted “Centennial clients” include the following individuals: Elaine 

Peverell, Harold Hale, Allen Clary, Scott Cecil, Logan Palmer, Cristina Figueroa, and Patrick 

S. Madore. (Doc. 711, Ex. E at 29-32.) Denny does not state how these individuals were 

identified as “Centennial clients,” but Centennial listed none of these individuals in its initial 

disclosures in this case. (Doc. 410, Ex. A.) In addition, when ServisFirst asked Centennial to 

identify customers that were allegedly solicited by the Defendants, it did not list a single one 

of these individuals. (Ex. G at 5-9.) Finally, even if these individuals were, in fact, Centennial 

clients and they were, in fact, solicited by Davey, none of those solicitations would be 

actionable because none of those individuals—not a single one—has ever been a customer of 

ServisFirst. (Doc. 727 ¶ 5.) 

 The orange-highlighted “Centennial employees” include the following individuals: 

Thomas Morrison, Pat Murrin, Chase Stockon, John Byczek, Daniel Davy, Greg Bryant, 

Natalie Conner, Jonathan Zunz, Marty Engelmann, Ardian Zika, and Frank Terraferma. (Doc. 

711, Ex. E at 29-32.) Once again, Denny does not state how these individuals were identified 

as “Centennial employees,” but the only individuals on this list that ever worked for Centennial 
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Bank were Murrin, Bryant, and Zunz, each of whom left Centennial before Davey became an 

employee of ServisFirst. The remaining individuals are either former customers of Centennial 

who have stated under oath that they were not solicited by Bryant, Davey, or Murrin (Morrison 

(Doc. 433, Exs. U-V), Stockon (id. Ex. E), Byczek (id. Ex. J), Davy (id. Ex. R), Conner (id. 

Ex. Q), and Engelmann (id. Ex. N-O)) or employees of ServisFirst who never worked for 

Centennial Bank (Zika and Terraferma) (Doc. 727 ¶¶ 6-7). 

 As discussed in ServisFirst’s Motion for Summary Judgment, to prove a claim against 

ServisFirst, Centennial must show that ServisFirst intentionally permitted Bryant, Davey, or 

Murrin to violate their agreements with Centennial and that the violation caused Centennial to 

lose an employee or customer. (Doc. 439 at Part V.) The ServisFirst emails that Denny 

identifies as having been deleted by Davey are either (1) not with a Centennial employee or 

customer or (2) with a Centennial employee or customer who left Centennial for reasons 

unrelated to Bryant, Davey, or Murrin. Accordingly, even if the allegedly deleted emails were 

actually deleted, none of those emails appear to contain relevant evidence, much less the 

“smoking gun” that Centennial has tried to wish into existence. (Doc. 711 at 29.)7 

II. Sanctions against ServisFirst pursuant to the Court’s inherent power are not 

warranted because ServisFirst has acted in good faith.  

 

Centennial’s motion for sanctions against ServisFirst pursuant to this Court’s inherent 

power likewise fails because ServisFirst acted in good faith. To prevail on a motion for 

 
7 Centennial’s failure to identify any relevant material that has been lost is also an additional reason why 

sanctions under Rule 37(e)(2) are unavailable. See ML Healthcare Servs., LLC, 881 F.3d at 1309 (affirming the 

district court’s denial of plaintiff’s motion for sanctions under Rule 37(e)(2) because plaintiff merely ‘hoped’ that 

the video at issue would depict certain events); see also Butzer as Next of Friend C.W. v. Corecivic, Inc, No. 5:17-

CV-360-OC-30PRL, 2018 WL 7144285, at *3 (M.D. Fla. Sept. 12, 2018) (finding no bad faith where plaintiff 

merely speculated that the unpreserved ESI would be relevant). 
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sanctions under the Court’s inherent power, Centennial bears the burden of showing that 

ServisFirst acted in bad faith. See Meunier Carlin & Curfman, LLC v. Scidera, Inc., No. 19-

11852, 2020 WL 2188667, at *5 (11th Cir. May 6, 2020) (“The key to unlocking a court’s 

inherent power is a finding of bad faith.”); see also Henkle, 2017 WL 5635400, at *2 (“The 

party seeking sanctions bears the burden of proving spoliation and bad faith.”). As with the 

“intent to deprive” standard under Rule 37(e)(2), a showing of negligence, even gross 

negligence, is insufficient to establish bad faith. See Commercial Long Trading Corp. v. 

Scottsdale Ins. Co., No. 12-22787-CIV, 2013 WL 1100063, at *3 (S.D. Fla. Mar. 15, 2013). 

As explained at length in Section I, ServisFirst has not acted in bad faith and has, in 

fact, taken substantial, reasonable steps to preserve the information at issue. Accordingly, there 

is no basis for invoking this Court’s inherent power to impose sanctions against ServisFirst. 

III. There is no basis for sanctions against ServisFirst under Rule 37(b). 

 

Centennial also seeks sanctions against ServisFirst pursuant to Federal Rule of Civil 

Procedure 37(b), which provides for sanctions only when a party “fails to obey an order to 

provide or permit discovery.”  Fed. R. Civ. P. 37(b)(2)(A). However, Centennial has failed to 

identify a specific discovery order that ServisFirst has disobeyed. Centennial asserts that three 

discovery orders have been disobeyed—Docs. 165, 192 and 667—but none of those Orders 

are directed at ServisFirst. See Doc. 711 at 10, 13, 20-21; see also Doc. 165 (order directed at 

Davey and Murrin); Doc. 192 (same); Doc. 667 (order directed at Bryant, Davey and Murrin). 

“While some courts may have applied [Rule 37(b)(2)] for discovery violations absent an order, 

the Eleventh Circuit has specifically refused to take that leap.” See Martin v. Nw. Mut. Life Ins. 

Co., No. 804CV2328T23MAP, 2006 WL 148991, at *2 (M.D. Fla. Jan. 19, 2006) (citing 
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United States v. Certain Real Prop. Located at Route 1, Bryant, Ala., 126 F.3d 1314, 1316-17 

(11th Cir. 1997)). 

To the extent that Centennial tucks ServisFirst under its blanket assertion that “the 

Defendants have willfully disobeyed every discovery order entered by this Court,” see Doc. 

711 at 27, this assertion is both demonstrably false and far too vague to support a motion for 

sanctions under Rule 37(b). See Bennett v. Ocwen Loan Servicing, LLC, No. 

213CV00243WCOJCF, 2014 WL 12860644, at *15 (N.D. Ga. May 13, 2014) (“[T]o recover 

sanctions under Rule 37(b), Plaintiffs must (1) identify a discovery order or directive and (2) 

show that the order or directive has been violated.” (internal citation omitted)), report and 

recommendation adopted, No. 2:13-CV-243-WCO-JCF, 2014 WL 12861144 (N.D. Ga. Aug. 

12, 2014). Moreover, as explained in Section I, there is no evidence that ServisFirst has acted 

in bad faith, a prerequisite for the imposition of sanctions under Rule 37(b). See United States 

v. Certain Real Prop., 126 F.3d at 1317.  

CONCLUSION 

 Centennial has not come close to showing that ServisFirst has engaged in any wrongful 

conduct in the discovery process, much less the type of bad-faith conduct that would warrant 

the extreme sanctions Centennial seeks. Accordingly, ServisFirst respectfully requests an order 

from this Court (1) denying the Motion for Sanctions and (2) awarding attorney’s fees to 

ServisFirst that it incurred in responding to the Motion. 

 DATED: June 30, 2020. 
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Respectfully submitted, 

 

/s/ Michael T. Sansbury    

Michael T. Sansbury (SAN 054) 
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Birmingham, AL 35203 
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Email: msansbury@spotswoodllc.com 
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Sean Estes 

Hoyer Law Group, PLLC. 

2801 W. Busch Blvd., Suite 200 

Tampa, Florida 33618  
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CERTIFICATE OF SERVICE 

 

I hereby certify that, on June 30, 2020, I filed the foregoing with the Clerk of the Court 

using the CM/ECF system, which will provide electronic notice to all counsel of record. 

 

s/ Michael T. Sansbury    

      OF COUNSEL 
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