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IN THE I.]NITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. O8-8 1 OO4-CIV-MARRA/JOHNSON

DANIEL

S.

ROSENBAUM,
Plaintiff/Counter-Defendant

BECKER & POLIAKOFF, P.A.
D efendanlCounter-Plaintiff

BECKER & POLIAKOFF, P.A.
Counter-P laintiff/Defendant,

DANIEL

S.

ROSENBAUM,
Counter-D efendanlPlaintiff,

and

KATZMAN, GARFINKEL & ROSENBAUM, LLP,
Additional Party Counter-Defendant.

PLAINTIFFiCOUNTER-DEFENDANT. DANIEL S. ROSENBAUM'S. MOTION TO
COMPEL DOCUMENTS IN RESPONSE TO PLAINTIFÌ'/COTINTER.DEFENDANT.
DANIEL S. ROSENBAUM'S FIRST REOUEST F'OR PRODUCTION TO
DEFENDANTiCOUNTER-PLAINTIFF. BECKER & POLIAKOF'F. P.A. ANI)
INCORPORATED MEMORANDUM OF' LAW
Plaintiff/Counter-Defendant, DANIEL S. ROSENBAUM ("Rosenbaum"), pursuant to
Rule 37, Federal Rules of Civil Procedure and Rule 7 of the Local Rules, moves this Court for

entry

of an Order

compelling DefendanlCounter-Plaintiff, BECKER

&

POLIAKOFF, P.A.

C'B&P'), to produce the documents sought in Rosenbaum's First Request for Production.
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Ptainliff/Counter-DeÍendanÍ's Motion lo Compel

INTRODUCTION

On

September 11, 2008, Rosenbaum

filed a Complaint for B&P's breach of

Rosenbaum,s Employment and Deferred compensation Agreement. (D.E.

1).

Thereafter, the

court granted B&P',s motion to file its second Amended Answer, Affirmative Defenses, and
Counterclaims against Rosenbaum, Ka1zma' Garfinkel Rosenbaum, LLP. (D.E. 30)1. B&P
raised five affirmative defenses and brought counterclaims against Rosenbaum: Breach of
fiduciary duty (Count I), tortious interference with business and/or contractual reiations (Count

III), breach of contract (Count IV),

and declaratory judgment (Count

V)

(D'8 32) B&P

made

the following allegations as part of its counterclaims:
Rosenbaum (in concert with his new law firm) deliberately and repeatedly harmed
B&Ps relationships with its existing clients and employees by, inter alia"
prematurely unilaterally contacting B&P clients to advise them of
his departure from the firm and to solicit their business;
providing disparaging information to B&P's clients and the general
public for the purpose of inducing clients to shift their legal representation to his
new law firm-the Katzman Firm-and by continuing to solicit clients even after
they had declined to shift their representation from B&P.
removing client files from B&P's West Palm Beach office, and
leaving no records of deadlines and scheduled case activities and causing his
subordinate attomeys and support staff to do the same, and øking all paper
calenda¡s with him and refusing to provide copies to B&P.;
frling improper and misleading appearances on behalf of B&P
clients in pending litigation matters;
reiigning from B&P without giving any prior notice to B&P and
soliciting virtually the entire group of attomeys and support staff from B&P's
West Palm Boach office to likewise resign en masse ltom B&P and join him at
the Katzman Firm without giving any pdor notice to B&P; and
causing members of his staff and subordinate attomeys to solicit
B&P employees to improperly and illicitly download and suppiy confidential
client and proprietary information to the new law firm.

(a)
(b)
(c)

(d)
("i

(Ð

(D.8.32, pp. 6-7).
B&P's damages inchtde, inter alia, its lost revenues and profits from those clients
which were improperly solicited and diverled by Rosenbaum and the Katzman
Firm . . . . Additionally, by virtue of Rosenbaum's and the Katzman Firm's
orchestrated mass resignation of virtually the entire west Palm Beach office, B&P
experienced a sharp decline in attorney revenues for its West Palm Offrce'
t

On July 22,2009, Rosenbaum moved to dismiss Counts III, IV, and V, which motion is currently pending before
this Court. (D.E. 36)
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Further, in the wake of the abrupt departure of Rosenbaum and his subordinate
attomeys (and their respective support staff, B&P was forced to incur signifrcant
expenses to stabilize its West Palm Beach office. Among other things, it
transferred employees from its other offices to: (a) sewice the firm's West Palm
Beach clients, (b) locate f,rles which Rosenbaum and his subordinate attomeys and
staff had concealed, and (c) attempt to recreate calendars which Rosenbaum and
his subordinate attomeys and staff had deleted from the firm's computer system.
B&P expended significant monies in employee overtime and attomey recruitment
fees reláted to its efforts to stabilize the West Palm Beach offrce in the wake of
Rosenbaum' s abrupt deparrure.

(D.8. 32, pp. 2l-22) B&P also claims "compensatory damages, consequential damages, and
special damages for lost profits . . . [and] punitive damages." (D E., pp. 29-3q' BeP amended
its Rule 26 Initial Disclosures, attached as "Exhibit

4", to specify:

. . . B&P provides the following good-faith estimates of each category of damages

it claims:

a.
b.
c.
d.

Lost revenues: $3,232,878
Overhead paid for West Palm Beach coverage: 5421'956'17
PaymenlWages for temporary personnel: $41,145.i0
Living expenses for West Palm Beach coverage: (i) rentals:
$26,000; (ii) meals: 56,447.22
Travei expenses for'West Palm Beach coverage: 523'919'95
Non-billable time recorded by attorneys fixing up and piecing
back together the West Palm Beach office: $239,956.50
Miscellaneous damages (includes, but is not limited to, lost
contingent fees owed to B&P on cases/files taken by
Plaintiff/Counter-Defendant Daniel S. Rosenbaum): unknown

e.
f.
g.

at this time[.]

B&P's alleged damages, excluding item (g), total53,966'302.94.

on August 25, 2009, Rosenbaum served his First Request for Production to B&P, a copy
of which is attached hereto as "Exhibit 8". On September 24,2009, B&P served its response to
Rosenbaum's discovery request, attached hereto as "Exhibit

c",

objecting to all but one request

(and even production of those documents was conditional), and withholding production of all
responsive documents. Rosenbaum has contemporaneously filed his affidavit in support of

this Motion which sets forth facts to support the documents requested'

MEMORANDUMOFLAW
B&P's Obiections to Rosenbaum's Request for Production
3
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1.

Every communication received from, or sent to, any client or property manager
for a client of Becker & Poliakoff since August 4,2008, that relates in any way, in whole or in
paft, to the staffing of the V/est Palm Beach office, the departing staff, a¡d/or the circumsta¡ces
surrounding the departure of the departing staff.

RESPONSE: Objection; overly broad, vague and unduly burdensome. B&P. in the
normal course of its business, did not maintain a separate file or separate out each and every
communication it sent to or received from its clients in connection with the staffing of the West
Palm Beach office, the departing staff, and,/or circumstances surrounding the departure of the
departing staff. It is quite possible and conceivable there could be thousands of communications
between B&P and its clients relating to the subject matter sought in this Request and to retrieve
each and every communication sought herein would cause B&P to expend immeasurable time
and resources. Furthermore, it is virtually impossible for the B&P information technology
departrnent to perform a search of all communications between B&P and its clients relating to
the information sought in this Request. B&P also objects to this Request to the extenf that it
seeks attorney-client and/or work-product privileged information.

ANALYSIS: The requested documents for this approximate one year timo period

are

relevant to B&P's counterclaim allegations that Rosenbaum prematurely unilaterally contacted

',8&P's clients" to solicit their business and the allegations that Rosenbaum

provided

disparaging information to B&P clients and continued to solicit them after they had declined to

shift their representation. The request seeks documents that will show that B&P contacted the
clients before Rosenbaum and what B&P told those clients and what the clients told B&P. The
requested documents

will

also show why some clients chose to leave B&P and what B&P said

and did in fesponse that may have caused their own "damages". The responses
admissions against interest by

B&P. For

will

also show

example, on August 7,2008, Gary Poliakoff wrote

B&P clients, stating "that we have made some major personnel changes in ow west Palm Beach

office". He also wrote that "Ken and I

are working hard to personally communicate with as

many or you as possible...to explain the changes that have been made" and that "(w)e will
continue to update you as we move forward". A copy of this letter is attached as "Exhibit D".

On August 13, 2008, Poliakoff wrote presumably the same people, falsely stating that "(L)ast
week. a small group of lawyers left ow firm, suddenly and without notice. There was no falling
out, no dispute, no demands, no complaints from these lawyers. While no one is surprised by

people acting in their own self-interest,.

.".

These are just a few

of the highly releva¡t

communications sought. B&P states that there could be thousands ofresponsive documents and
that to produce the documents would require a lot of time and resources. Notably, these form
4
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letters have document numbers on them and not only would there be a hard copy in every client

file, but there had to be a list, in the computer or otherwise, to address these form letters. B&P
knows the names of all attomeys and staff who made these contacts and to the extent there were
electronic communications that \À/ele not printed out and put in the physical files, they can easily
be retrieved from the computers of these attomeys and staff as shown by "Exhibit

E".

B&P

claims over $4,000,000.00 in damages, yet resists producing critical communications for the
approximate one year period showing what was said and done by B&P and the clients that are
the subject of B&P's claims and damages. Discovery requests in every case require a signihcant
amount of time for response. Belfleur v. Salman Maint. Serv. Inc., No. 07-202 19-CIV, 2007 WL
2608668, ar * 6 (S.D. Fla. Sept. 5,2007) ("[T]he fact that the corporate Defendant would have to
produce approximately 4,000 documents does not, standing alone, establish an undue burden.").

B&P also claims the requested records a¡e protected by the attomey-client and./or workproduct priviiege. However, B&P has failed to provide any privilege log or otherwise
sufficiently identify and describe the nature of the specific documents that are being withheld.

Local Rule 26.1(GX3Xb) provides that the attomey asserting the privilege "shall identity the
nature ofthe privilege which is being claimed" and provide:

(A)

For documents: (1) the type of document; (2) general subject matter ofthe
document; (3) the date ofthe document; (4) such other information as is sufficient
to identify the document for a subpoena duces tecum, including, where
appropriate, the author of the document, the addressee of the document, and
where not apparent, the relationship of the author and addressee to each other . . . .
The Committee Notes to Rule 26(bX5) states that "[to] withliold materials wit]rout such notice is

contrary to the rule,. subjects the party to sanctions under Rule 37(b)(2), and may be viewed as a
waiver of the privilege or protection." Failure to provide a privilege log at the time the written

discovery response is due may constitute a waiver of the privilege. See generallv Knights
*6
Armament Co. v. Optical S)¡s. Tech. Inc., No. 6:07-cv-1323-Orl-22KRS, 2009 WL 331608, at
(M.D. F1a.2009); I Inìversal Citv Dev. Partners v. Ride & Show Ens's., 230 F.R.D. 688, 696-98

(M.D. Fla. 2005); TIG Ins. Corp. of America v. Johnson,799 So. 2d 339

(FLa.

Dist. Ct. App.

2001) (in making determination that insurer had waived privilege as to its claims file, the court
analyzed waiver under the Federal Rules of Civil Procedure). Waiver is appropriate when the

Court cannot evaluate from the objection whether each ofthe withheld documents is privileged'
5
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universal city Dev. Partners, 230 F.R.D. at 696. Without

a

privilege log or proper description of

the information being withheld by B&P, there is simply no way for Rosenbaum or the court, to
properly evaluate whether any of the withheld information is truly privileged'
Moreover, by putting these matte¡s at issue and seeking damages, B&P may not nolry

claim privilege for the documents requested. See, e.g., Stem v. O'Ouirur, 253 F.R.D 663,677
(S.D. Fla. 2008) ('try is simpiy not fair to allow a party to wield the work-product protection as
a sword to cut out the heart of an opposing party's case while simultaneously brandishing

it

as a

shield from disclosure of any Achilles heels."); GAB Business Servs.. Inc. v. Svndicate 627, 809

(lIrh Cir. 1987) (explaining "shield and sword doctrine" in context of attorneyclient privilege). Although B&P's counsel claimed that he would try to resolve B&P's

F.2d 755,'162

objections by providing a privilege log, no such privilege log has ever been provided as of this
late date. Moreover, B&P has never stated when it will provide Rosenbaum with a privilege log.
See Certification

of Compliance with Local Rules, infra.

2.

Allpayroll records for all employees of Becker & Poliakoff, P'4. from August 4,
2008 to the date ofyour response to this Request for Production, including salary information for
each individual employee, and records of all overtime work performed or expenses incurred, to
the date of your response to this Request for Production.

RESPONSE: Objection, overly broad, vague, unduly burdensome, irrelevant and not
reasonably calculated to lead to the discovery of admissible evidence. B&P employs hundreds
of employees. This Request is especially overly broad, irrelevant and vague in that it seeks
records for each and every employee regardless of whether.or not a particular employee staffed
or assisted in restaffing B&P's West Palm Beach office after Rosenbaum and several attorneys
and staff left the West Palm Beach office for Katzman Garfinkel Rosenbaum. This Request is
further objectionable because it seeks personal and confidential and proprietary information
pertaining to B&P and its employees which is beyond the scope of this action. Finally, this
R"qu"rt is further objectionable because Rosenbaum and Katzman Ga¡finkel Rosenbaum are
competitors of B&P and could use the requested documents in a manner detrimental to the
business and operation of B&P. There is no reasonable basis for production of all of the
documents sought by Rosenbaum.

ANALYSIS: Once again
Federal Rule of

civil

an approximate one-year time frame is involved for this request.

Procedure 26(b)(1) states that "þlarties may obtain discovery regarding

any matter, not privileged, that is relevant to the claim or defense of any party, including the
existence, description, nature, custody, condition, and location of any books, documents, or other

tangible things and the identity and location of persons having knowledge of any discoverable
6
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matter." B&P alleges that it sustained $4 million in damages by Rosenbaum's actions, including
lost profrts, lost revenues, overhead expenses, wages for personnel and non-billable time of
attomeys putting the west Palm Beach ofhce back together, expenses of transfening employees

from other offices and significant monies in employee overtime. (D.8 32, pp 2t-22)' To
determine the fact of and amount of these alleged damages from August 4' 2008, it will be
neoessary to look at the entire operations of

B&P to

see whether these losses were the result

of

B&P's mismanagement, the bad economy, lack of productivity from poor morale, wasteful
expenditures, attomeys working on uncollectible client matters, how much the firm spent on
sala¡ies and myriad other considerations related

to law firm operations.

considerations are specifically discussed in Rosenbaum's

Affidavit. Lost profits

cannot be isolated to an analysis of only the West Palm Beach

expenses

Some

of

these

and revenues

office. This is because the general

of the B&P firm operations are allocated to each attorney and their profitability

in great part on the amount of the general firm expense ailocation. For example, B&P
charges $160,000 per attomey for general expenses of the entire firm (such as IT, Accounting,
Marketing Personnel Development, Human Resources a¡d the like). Similarly, the Orlando

depends

office may have had less hours billed in orlando from attomeys being sent to west Palm, but
those attomeys may have billed higher rates or worked on more profrtable cases, thus showing

the Orla¡do office to me more profitable, effectively transferring the profit from V/est Palm
Beach to orlando. They also may have been paid more compensation from west Palm Beach.
Thus, how much the firm spends on employee salaries is directly related to B&P's lost profit
claim since employee compensation atB&P, according to Alan Becker's quote in the May,2008

of law firm expenses. In other words, the determination of lost
profit requires an analysis of B&P's entire operations since there are millions of dollars of
expenses in the equation of West Palm Beach profit and loss that are not specific to the West
ABA Joumal, makes up

700/o

Palm Beach offrce. This request also seeks information about how much expense B&P had
attributed to its employees, and how much overtime was paid to staff employees by B&P and
whether those amounts were reasonable and customary or were they inflated because B&P paid
the employees more money to keep working there in an undesirable workplace'

B&P's objection based on confidentiality of its employees' records is also unavailing.
The Florida Supreme Court has concluded that there is no "third-party standing for nonpublic
7
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employers involved in requests for production of personnel records to assert their employees'
privacy rights in those records." Altera Healthcare Corp. v. Estate of Shellev, S2T So.2d936,

(F\a.2004. F,eP also objects based on the parties being competitors. once again, B&P
cannot seek millions of dollars in damages and then assert that because it chose to sue a
944

competitor relevant information needed to defend the claim is not discoverable. Finally, all
payroll records at B&P are kept on the computer and can be easily provided.

3.

and bonuses, of
your
response to this
date
of
Mami Becker n4</a Marni Becker-Avin, from the date of hire to the
Request for Production.

All payroll records reflecting the compensation, including salary

RESPONSE: Objection, irrelevant, harassing and not reasonably calculated to lead to
the discovery of admissible evidence. There are no allegations in either the underlying Complaint
and the Counterclaims which support production of the requested documents or records. Ms.
Becker, n/k/a Ms. Becker-Avin is B&P's professional development director, based in Fort
Lauderdale. she does not have a¡ office in west Palm Beach. This Request is further
objectionable because it seeks personal and conhdentiai information pertaining to B&P and one
of its employees which is beyond the scope of this action. There is no nexus between Ms.
Becker-Avin and her position with B&P and this litigation'

ANALYSIS: The documents sought in this Request are relevant to B&P's allegations
that Rosenbaum made "scurrilous comments" that B&P was mismanaged. D.E. p 19'
Rosenbaum's defenses include mismanagement, morale problems and wasteful expenditures of
firm monies caused by the preferential treatment of Marni Becker and Keith Poliakoff, the
children of Alan Becker and Gary Poliakoff. Marni Becker was highly compensated and given

significant preferential treatment in her position

of

"Professiona.l Development Director", a

position created for her by Becker. She was given very significant funding for her position and
department, to the chagrin of many, at the expense of substa¡rtial firm resources and employee

morale.

See also Analysis

to Request No. 2 above regarding B&P's employee confidentiality

objection.

4.

All payroll records reflecting the compensation, including salary and bonuses, of

Keith Poliakoff, from the date of hire to the date ofyour response to this Request for Production.
RESPONSE: Objection; irrelevant, harassing and not reasonably calculated to lead to
discovery of admissibie evidence. There are no allegations in either the underlying Complaint or
the Counterclaims which support ploduction of the requested documents or records. Mr.
Poliakoff. is a land-use attomey and B&P shareholder based in B&P's Fort Lauderdaie office.
He does not have an office in West Palm Beach. This Request is fu¡ther objectionable because it
8
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B&P and one of its employees which is
beyonà the scope of this action. There is no nexus between Mr. Poliakoff and his position with
B&P and this litigation.
seeks personal and confidential information pertaining to

ANALYSIS; The

same analysis to Request

No. 3 for Marni Becker applies to the payroll

records of Keith Poliakoff, who received above-market compensation, and preferential treatment

a¡d which caused mo¡ale problems that contributed to the departure of staff and attomeys. Keith

Poliakoff,

as a

relatively young lawyer, (in his sixth or seventh year of law practice) was making

$350,000.00 in annual compensation plus a $100,000 bonus at 2007 year-end. This amount

of

compensation proves favoritism, mismanagement and was a contributing cause for employees to
leave B&P. It also relates to B&P's claimed disparagement of firm management. D.E. 32,p. 19.
See also

Analysis to Request No. 3 above, regarding the remaining objections raised by B&P.

6.

All billing records for

every timekeeping employee, including attomeys and
paralegals, for the past three (3) years from the date of your response to this Request for
Production.

RESPONSE: Objection; overly broad, vague, unduly burdensome, irrelevant and not
reasonably calculated to iead to the discovery of admissible evidence. B&P employs hundreds
of employees - some 120 attomeys and approximately 30 billing paralegals. This request is
especiãlly overly broad, inelevant and vague in that it seeks records for each and every
employeðs regardless of whether or not a particular employee staffed or assisted in-re-staffrng
B&P's West Þalm Beach office after Rosenbaum and several attomeys and staff left the West
Palm Beach office for Katzman Garfinkel and Rosenbaum. The Request is also overly broad
because it seeks billing records for the past tkee years which is an unreasonable timeframe.
This Request is further objectionable because it seeks confidential frnancial information
pertaining to the business B&P which is beyond the scope of this action. This Request is further
ãb¡ectlonabte because Rosenbaum and Katzman Garfinkel and Rosenbaum are competitors of
g&p an¿ could use the requested documents in a manner detrimental to the business and
operation of B&P. There is no reasonable basis for production of ali of the documents sought by
Rosenbaum. B&P fi.yther objects to this Request to the extent that it seeks attomey-client
privileged information.

ANALYSIS: The billing records

are relevant to B&P',s aliegations that Rosenbaum was

telling "some clients that B&P was experiencing frnancial difficulties in order to induce them to
shift their legal representation" (D.E. 32, p. 19), the mismanagement issues as well as to
determine whether B&P lost revenues ând profits as they claim. Rosenbaum needs the financial
records of the lawyers and paralegals, not their time records depicting entries of wo¡k for clients,

to determine their productivity and to compare them to the expenses to show that B&P was
9
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mismanaged and that poor morale, the bad economy, the Joe Mancilla maipractice problem and
other B&P problems were the cause. The billing records for the past three years are necessary to

establish a baseline against which the billing for the time period when B&P allegedly lost
revenues and pro{its. Rosenbaum needs

to

analyze the entire business operation, including al1

B&P offices, and the expense allocations per attomey and billing timekeepers, and the effect of
al1 of the other problems discussed in Rosenbaum's Affidavit, to prove that B&P was

or profits lost were the tesult of factors other than
of the West Palm Beach office alone will not provide a meaningful

mismanaged and that any revenues
Rosenbaum. The records

assessment because the expenses of the entire

firm is used by B&P to allocate general

expense

per attomey and paralegal. B&P allocated general overhead, ie, $160,000, per attomey, and the

other expenses of the entire frrm, to al1 offices. The allocation of these general expenses is
discussed in greater detail in Rosenbaum's

Affidavit.

These records are also relevant to the claims of

B&P

as

to how much time was actually

incur¡ed by the attomeys and staff who \À/ere sent to the West Palm Beach office and are needed

to show how much profit was allegedly lost, since B&P claims iost prohts. A time period of
three years is necessary to determining the attomeys' and paralegals' average productivity,
including when the economy was not bad, to determine whether the cause of the alleged lost
profits and lost revenues was attributable to factors other than Rosenbaum. All of these records
existed when Rosenbaum worked at

B&P.

These records are readily available on the B&P

computer and can be generated in reports very quickly by B&P

staff

Moreover, B&P is highly

computerized and has, according to B&P, one ofthe most sophisticated computer systems

oflaw

firms in Florida. These records are kept by B&P in the normal course ofbusiness and are made
available to B&P management in the normal course of business.

7.

&

expense repofts submitted to you by any employee, officer or agent of Becker
Poliakoff, P.A. fo¡ the past four (4) years from the date of your response to this Request for

All

Production.

RESPONSE: Objection; overly broad, vague, unduly burdensome, i¡relevant and not
reasonably calculated to lead to the discovery of admissible evidence. B&P employs hu¡dreds of
employees. This request is especially overly broad, irrelevant and vague in that it seeks records
for each and every employee regardless of whether ot not a particular employee staffed or
assisted in re-staffing B&P's West Palm Beach office after Rosenbaum and several attomeys and
staff left the West Palm Beach offrce for Katzma¡ Garhnkel and Rosenbaum. This Request is
further objectionable because it seeks personal and confrdential information pertaining to B&P
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and its employees which is beyond the scope of this action. There is no reasonable basis for
production of all ofthe documents sought by Rosenbaum

ANALYSIS: The documents sought in this Request are relevant to B&P's allegations that
Rosenbaum made "scurrilous comments" that B&P was mismanaged, as well as B&P's lost

profrt claim. D.E. p. 19. Expense reports of previous years of every employee (three years
before Rosenbaum left a¡d one year after Rosenbaum left) are relevant to show B&P's
customary expenses and are expected to show a large increase in 2007 and 2008 for travel and
entertainment, especially by the attorneys on the Management Committee. The members of the

Management Committee received special privileges and treatment, especially as

it

related to

travel with their spouses, thereby wasting large amounts of firm money. The amounts are so
large that Alan Becker refused to follow firm policy by submitting monthly expense reports and

instead submitted only one arurual report to avoid closer review and analysis of his expenses.

This resulted in losses of significant firm profit and mismanagement. Further, Rosenbaum's
defenses include preferential treatment of

Mami Becker and Keith Poliakoff by B&P, and thus,

the releva¡t expense feports are those requested, not just those belonging to employees who
assisted

in west Palm Beach. see also Analysis to

Request

No. 1 above regarding B&P's

"vague," "overbroad," and "unduly burdensome" objections; Analysis to Request No. 2 above
regarding B&P's employee confidentiality objection.

8.

All tax retums, Department of Revenue filings, and all intemal financial records
of income and expenses, ofBecker & Poliakoft P.4., for the past five (5) years from the date of
your response to this Request for Production.

RESPONSE: Objection; overly broad, vague, irrelevant and not reasonably calculated to
lead to the discovery of admissible evidence. Furthermore, B&P objects to this Request in that is
it is confusing: B&P is unclear what is meant by "all intemal financial records of income and
expenses." This Request is overly broad and irrelevant in that it seeks documents for a period of
five years which is an unreasonable timeframe. Moreover, B&P objects to this Request to the
extent it seeks attomey-client privileged information. This Request is further objectionable
because it seeks confidential financial information pertaining to B&P and its employees which is
beyond the scope of this action. Finally, this Request is further objectionable because
Rosenbaum and Katzman Garfinkel and Rosenbaum are competitors of B&P and could use the
requested documents in a manner detrimental to the business and operation of B&P.
Notwithstanding and without waiving these objections, after the entry of a confrdentiality
order by the Court respecting, inter alia, nondisclosure and non-dissemination of these
documents, pursuant to Fed.R.Civ.P. 34, Rosenbaum may review B&P's tax retums at the
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offices of the undersigned at a mutually convenient time or, upon Rosenbaum's request, the
documents will be sent to a copy service for the documents to be copied.

ANALYSIS:

See Analysis to Request

No. 7 above regarding B&P's objections; see also

Analysis to Request No. 1 above regarding B&P's objection based on attomey-client privilege;
Analysis to Request No. 2 above regarding B&P's objection based on the parties being alleged

competitors. B&P's tax returns are releva¡t to its damages claim of over 54 million dollars of
lost revenues, profits and the
necessary

like.

to show the income,

The tax retums and other required govemmental filings are

expenses and profits that

B&P has had for the past five years

(four years before Rosenbaum left and the year that Rosenbaum ieft), the taxes

it

has been

paying, and deductions it has been claiming, all of which are pertinent to B&P's lost revenues
and lost profits allegations.

It will be necessary to compafe B&P',s 2008 profits or losses with

the previous years to understand whether and to what extent there truly were lost profits and the

other damages claimed. B&P has routinely disclosed its revenues and profrts, including profits
per attomey, to the Daily Business Review and discussed them in newspaper articles, so there is

no need for confidentiality. The Affidavit of Rosenbaum addresses this in more detail.
However,

if

the Court deems otherwise, Rosenbaum offers to keep them confidentiai but

available for un¡estricted use in this litigation.

9.

All notes, minutes and othe¡ records of meetings of the Management Committee

for the past three (3) years from the date ofyour response to this Request for Production.

RESPONSE: Objection; overly broad, irrelevant and not reasonably calculated to lead to
the discovery of admissible evidence. This Request is especially overiy broad in that it seeks
m¡merous documents over a lengthy and unreasonable timeframe without specifying how the
documents sought relate, in any way, to the underlying complaint or the counterclaims. This
Request is further objectionable because Rosenbaum and Katzma¡ Garfinkel and Rosenbaum are
competitors of B&P and could use the requested documents in a manner detrimental to the
business and operation ofB&P. There are no allegations in either the underlying Complaint or
the Counterclaims which support the produôtion of all ofthe requested documents.

ANALYSIS: The documents sought in this Request
Rosenbaum provided disparaging information about

are relevant to

B&P.

B&P's allegations that

Specifically, B&P claims that

Rosenbaum made "scurrilous comments" that B&P was mismanaged. D.E. p. 19. On January 4,

2006, a new form of govemance commenced at B&P, the "Management Committee"- The
Management Committee documents

for the past three years are relevant to show the
t2

KATZMAN GARFINKEL ROSENBAUM, LLP
250 AUSTRALIAN AVENUE SOUTH O SUITE 5OO O ONE CLEARLAKE CENTRE
WEST PATM BEACH, FLORIDA 3340I
(561) 653-2900 0 (561) 820-2s42 GAX)

Case 9:08-cv-81004-KAM Document 78 Entered on FLSD Docket 10/23/2009 Page 13 of 20

,i'i,ÌÌ,ì,'*iT;ilÅ!|;,'ì"Y;XîHi1:ä?)
management decisions that B&P made, and thus, establish the truth of Rosenbaum's statement
about B&P's management. They

will

also reflect what actions management took to address the

problems B&P had, some of which are discussed in Rosenbaum's

Affidavit. They will

also

show how management dealt',¡/ith the departure of the attomeys and staff and show that B&P's

actions contributed to its own losses. Moreover, B&P again attempts to shift the burden to
Rosenbaum to show relevance, where B&P, as the pafy resisting discovery, bea¡s the burden

of

proving its inelevance objection. see. e.s., Puccinelli, 224 F.R.D. at 688-89. See Analysis to
Request

No.

I

above regarding B&P's "overbroad" objections; see also Analysis to Request No.

8 above regarding

10.

B&P's unrecognized objection based on the parties being alleged competitors.

All communications among members of the Management committee, which may

have included others as well, for the past three (3) years from the date of your response to this
Request for Production.

RESPONSE: Objection; overly broad, vague, inelevant, unduly burdensome and not
reasonably calculated to lead to the discovery of admissible evidence. This Request is especially
overly broad in that it seeks numerous documents over a lengthy and unreasonable timeframe
without specif,ing how the documents sought relate, in any way, to the underlying Complaint or
the Counterclaims. There are no allegations in either the underlying Complaint of the
Counterclaims which support the production of the requested documents. This Request is further
objectionable because Rosenbaum and Kafzman Garfinkel and Rosenbaum are competitors of
B&P and could use the requested documents in a manner detrimental to the business and
operation of B&P. Furthermore, this Request is especially unduly burdensome (and likewise
overly broad) in that is will require B&P to expend immeasurable time and resource to search
through its computer system for the requested communication.

ANALYSIS: The few emails attached to Rosenbaum's Affidavit alone show how
relevant these communications are to the issues in this case, especially mismanagement and
claimed lost profits and revenues. For example, B&P claims that Rosenbaum made "scurrilous
comments" that B&P was mismanaged. Thus, the Management Committee documents for the
past three years are relevant to show that B&P was poorly managed and to establish the truth

Rosenbaum,s statement about B&P's management. They
management took

to mitigate its

will

of

also reflect what actions

alleged losses and what losses,

if

any, occurred after

will also show how management dealt with the departure
of the attomeys and reveal that B&P's own actions contributed to its losses. See Analysis to
Request No. I above regarding B&P's "vague," "overbroad," and "unduly burdensome"
Rosenbaum's departure. Finally, they

objections; see also Analysis of Request No. 9 above regarding B&P's irrelevance objection and
25 0
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B&P shifting the burden regarding the relevance objection; Analysis to Request No. 8

above

regarding B&P's uruecognized objection based on the parties being alleged competitors.

11. All records of paymenls made by you to sherri Poliakoff, or any business
affiliated with Sherri Poliakoff, for the past five (5) years.

RESPONSE: Objection; irrelevant, harassing and not reasonably calculated to lead to
discovery of admissible evidence. There are no allegations in either the underlying Complaint or
the Cor¡nterclaims which support the production oi the requested documents or records' The
claims at issue herein focus solely on Rosenbaum's departure from B&P, which occurred in
August 2008. The requested discovery bears no noxus to such claims. Sheni Poliakoff is not,
not has she ever been, an employee ofB&P.

ANALYSIS: The requested records of payments to sheni Poliakoff, the wife of Gary
Poliakoff, another Managing Shareholder, are relevant to the allegations regarding firm
mismanagement and the use of firm money for large pa).rnents to the family members of
Managing Shareholders at B&P. The records a¡e relevant because they show that Mrs. Poliakoff

received preferential financial tleatment as the "firm's decorator". Because the discovery
request aims to gather information relevant to the insta¡t case and is not harassing, B&P's
objections should be ovem¡led. see eenerally oppenheimer Fund. Inc. v. sanders, 437 U'S. 340,
353 (1e78).

12.

records of payments made by you for, and all communications relating to,
office or other furnishings for the past five (5) years, from any furniture store or outlet, including
but not limited to the approximate $30,000 purchase for fumiture for Alan Becker's office in
2007 and/or 2008 from a fumiture store in which Alan Becker or his relatives had an ownership
interest of any kind.

All

RESPONSE: Objection; irrelevant, harassing and not reasonably calculated to lead to
discovery of admissible evidence. There are no allegations in either the underlying Complaint or
the Counterclaims which support the production of the requested documents or records. The
claims at issue herein focus solely on Rosenbaum's departure from B&P which occurred in
August 200 8 . The requested discovery bears no nexus to such claims '

ANALYSIS: The requested documents are relevant to the allegations regarding firm
mismanagement. see also Analysis to Request No. I 1 above. Specifically, Alan Becker's
reiatives had a fumiture company from which Mr. Becker purchased approximately $30,000 of
fumiture for his office, using firm money, immediately before the furniture store filed for
bankruptcy. This wasteful a¡d lavish expense was rüìnecessary and unreasonable, was to benefit
the Becker family, and wasted firm money. Furthermore, B&P's expenditures on fumishings
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before and after Rosenbaum left are highly lelevant to B&P's "lost profits" ciaim because any
such purchases would substantially impact the Firm's profitability, or "bottom

line'"

13.

A1l communications sent by or to any Becker & Poliakofl P.A. employee from
August 4, 2008, relating in any way to the departing staff or staffing level or needs of the West
Palm Beach office, to the date ofyour response to this Request for Production'

RESPONSE: Objection; overly broad, vague and unduly burdensome' B&P, in the
normal cou¡se of its business, did not maintain a separate file or separate out each and every
communication it sent to or received from its employees in connection with the departing staff or
staffing level or needs staffing of the West Palm Beach office. It is quite probably and
conceivable there could be thousands of communications between B&P and its employees
relating to the subject matter sought in this Request and to retrieve each and every
commu¡ication sought herein would cause B&P to expend immeasurable time and resources.
Furlhermore, it is virtually impossible for the B&P information technology department to
perform a search of all communications between B&P and its employees relating to the
information sought in this Request. This Request is also especially overly broad as phrased, i.e.,
,,relating in any way to the staff or staffing level or needs of the west Palm Beach office."
Finally,-B&P objects to this Request to the extent it seeks work-product privileged information.

ANALYSIS:

See Analysis

to Request No.

1 above

regarding B&P's objections based on

"overly broad," "vague," "unduly burdensome," and "work-product privilege'"
14. All communications sent by or to any Becker & Poliakoff, P.A. employee from
August 4, 2008, to the present relating in any way to the operation of the west Palm Beach
office, to the date ofyour response to this Request for Production.
RESPONSE: Objection; overly broad, vague and unduly burdensome' B&P, in the
normal course of its business, did not maintain a separate file or separate out each and every
communication it sent to or received from its employees in connection with the operation of the
West Palm Beach office. It is quite probable and conceivable there could be thousands of
communications between B&P a¡d its employees relating to the subject matter sought in this
Request and to retrieve each and evely communication sought herein would cause R&P to
expènd immeasurable time and resources. Furthermore, it is virtually impossible for the B&P
information technology department to perform a search of all communications between B&P and
its employees reiating to the information sought in this Request. This Request is also especially
ovetly bròad as phasèd, i.e., "relating in any way to operation of the west Palm Beach office."
Finaliy, B&P objects to this Request to the extent it seeks work-product privileged information.

ANALYSIS:

See Analysis to Requesf

No.

1 above regarding

B&P's objections based on

"overly broad," "vague," "unduly burdensome," and "work-product privilege'"
15. All communications sent by or to any Becker & Poliakoff, P.A. employee from
May 1, 2008, regarding fhe 12,r/o pay deferal, to the date ofyoul response to this Request for
Production.
l5
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RESPONSE: Objection; overly broad, vague, iffelevant and unduly burdensome' B&P,
in the normal coqrse of its business, did not maintain a separate file or separate out each and
every communication it sent to or received ftom its employees in connection with the 12o/o pay
defeiral. Furthermore, it is virtually impossible for the B&P information technology department
to perform a search of all communications between B&P and its employees relating to the
infòrmation sought in this Request. This Request is also particularly overly broad in that it seeks
communications from or to every B&P employee conceming the 12%o pay deferral. Finally, this
Request is especially inelevant in that the information sought in this Request does not relate in
any way to the allegations in the underlying Complaint or the Counterclaims.

ANALYSIS: The requested information is relevant to the allegation regarding firm
mismanagement. For example, the information sought will refute B&P's allegation that it was
Rosenbaum, and not B&P's implementation of its 72o/o pay deferal, that caused the "subordinate

attomeys,' and other staff to leave

B&P. The firm itself,

through a Management Committee

member, disseminated to the firm comments by Becker to the Daily Business Review about the
"12%o pay defenal", as discussed

in Rosenbaum's Affidavit'

See Analysis

to Request

No l

above regarding B&P's objections based on "overly broad," "vague," and "unduly burdensome."

16.

Full and unedited presentations by Peny Adair and any other persons at the 2008
elfldlor 2009 B&P Retreats or at other Becker & Poliakoff, P.A.'s gatherings or meetings of any
kind.

RESPONSE: Objection; irrelevant and not reasonably calculated to lead to the discovery
of admissible evidonce, The information sought in this Request does not relate in any way to the
allegations in the underlying Complaint or the Counterclaims. The claims at issue herein focus
solely on Rosenbaum's departue from B&P, which occur¡ed in August 2008. The requested
discovery bears no nexus to such claims. Notwithstanding and without waiving this objection,
B&P does not record the presentations by Perry Adair.

ANALYSIS: B&P's statement that it does not record the Perry Adair presentations is
unresponsive and incomplete because the presentations are, at a minimum, saved as a
PowerPoint file a¡d previous Perry Adair ptesentations have been shown in the past on
nì.rmerous occasions

in the presence of Rosenbaum. The Perry Adair (called "kudomeister")

presentations are shov"n at many firm meetings and retreats. Further, the requested information

is relevant to show how B&P truly perceived the departure of Rosenbaum and the West Palm
Beach attomeys and staff, and to the extent the departures were of genuine concem to B&P or

were the subjects of jokes by B&P management and attomeys, and the events that actually
16
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occurred. Therefore, B&P should be compelled to provide a complete response and produce the
PowerPoint files.

17.

A1l B&P client lists for the years 2005 through and inclusive to the date of your
response to this Request for Production.

RESPONSE: Objection; overly broad, irrelevant and not reasonably calculated to lead to
the discovery of admissible evidence. This Request is particularly overly broad in that it seeks
all client lists for the past four years. Furthermore, the Request is irrelevant in that the
documents sought do not in any way relate to the allegations in the underlying Complaint or the
Counterclaims. Finally, B&P objects to this Request in that ít seeks privileged proprietary
information. This Request is further objectionable because Rosenbaum a¡rd Kalzman Garfinkel
a¡d Rosenbaum are competitors of B&P and could use the requested documents in a manner
detrimental to the business and operation of B&P.

ANALYSIS: The

requested information

is

relevant

to B&P's

counterclaims that

Rosenbaum improperly solicited B&P clients and the duration of their relationship with B&P

with those clients that left, relates to damages. D.8.32, pp. 14-i8. See also Analysis to Request
No.

1 regarding

B&P's "overly broad" objection. Furthermore, B&P cannot avoid production by

claiming that the documents amount to privileged proprietary information. As the Southem
District Court recently emphasized, "'there is no absolute privilege that immunizes trade secrets
and similar confidential information in discovery."' Preferred Care Partners Holdins CorÞ. v.

Huma¡a. Inc., No. 08-20424-CIV, 2008 WL 4500258, at *3 (S.D. Fla. Oct. 3, 2008) (quoting
Empire of Carolina. Inc. v. Mackle, 108 F.R.D. 323,326 (S.D. Fla 1985)). The initial and heavy
burden is on B&P to show that the information is confrdential and that "'disclosure

clearly dehned and very serious

injury."' Id. at *3 n.2 (quoting Empire of Carolina,

will work

108 F.R.D'

at 326) ("Once these requirements ate met, the burden shifts to the other party to establish that .
.

a

.

the information is relevant and necessary to the action . . . ." (omissions in original)). Because

B&P faiied to meet its initial burden, its objection based on privileged proprietary information
should be ovem¡led. In sum, all B&P's objections to this Request are unavailing and should not
preclude discovery. See Shieh v. Ebershof, 15 F.3d 1089, *1 (9ú Cir. lg93)(rrial court properly
denied shieh's protective order regarding his client list; shieh argued, like B&P in this case, that
he could not tel] the defendants who his clients were because they were "stealing" his clients).

t1
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18.

Any and all calendars, electronic or otherwise, for

al1

of the departing staff.

RESPONSE: After the entry of a confidentiality order by Court respecting, inter alia,
nondisclosure and non-dissemination of these documents, pursuant to Fed.R.Civ.P. 34,
Rosenbaum may review the requested documents at the offices ofthe undersigned at a mutually
convenient time or, upon Rosenbaum's request, the documents will be sent to a copy service for
the documents to be copied.

ANALYSIS:

See Analysis

to Request No.

I

above regarding B&P improper shifting

of

burden, although it would seem unnecess¿try now, more than a year later. Rosenbaum agrees to
keep the documents produces confidential and limited to this litigation.

19.

All home addresses of all B&P employees, whether cunent or former, for the past
(3)
years
from the date ofyour response to this Request for Production.
three
RESPONSE: Objection; overly broad, irrelevant, harassing, and not reasonably
calculated to lead to the discovery of admissible evidence. This Request is particularly overly
broad in that it seeks addresses for all B&P employees for a¡ unreasonable timeftame.
Moreover, this Request is irrelevant in that, again, it seeks addresses for al1 B&P employees
(both current and former). Moreover, this Request fails to specis any particular document(s)
being sought and appears to request B&P to compile or prep¿ìre a lìst which is not kept in the
normal course ofbusiness, in violation of Fed.R.Civ.P. 34. This request is further objectionable
because it seeks personal and confidential information pefaining to B&P and its empioyees
which is beyond the scope of this action. This Request is further objectionable because
Rosenbaum and Katzmøn Garfinkel and Rosenbaum are competitors of B&P and could use the
requested documents in a manner detrimental to the business and operation of B&P. Finally,
B&P objects to this Request because the information sought does not relate in any way to the
allegations contained in the underlying Complaint or the Counterciaim'

ANALYSIS: The requested information is relevant because it is

needed

to

perfect

service on and locate potential witnesses unknown to Rosenbaum. Furthermore, B&P obviously
possesses documents or electronic

home addresses

information (e.g., Ultipro) from which it can easily obtain the

ofall B&P employees.

See also Analysis to Request

No.

1 and

No. 1l regarding

B&P's "overly broad" and "harassing" objections; Analysis to Request No. 2 regarding B&P's
objection based on confidentiality

of

employee records and based on parties being alleged

competitors.
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CERTIF'ICATION OF COMPLIANCE WITH
LOCAL RULES 7.1(AX3) A¡ID 26.1(D AND F'ED. R. CIV. P.37 (aX2XB)
Rosenbaum cerlifies that he has made reasonable efforts to confer with counsel for B&P
by e-mails dated September 29 and September 30, 2009, attached as composite Exhibit

"F", in a

good faith attempt to resolve and/or narrow the issues raised in this Motion, but has been unable

to do so. Specifically, the documents that B&P's counsel offered to produce would constitute
incomplete responses, as they would not allow Rosenbaum to ptove the truth of the allegations

that B&P was mismanaged and preclude discovery in relation to B&P's damages claim.
Rosenbaum also certifies that B&P has not produced a single document.

Respectfully submitted,
Daniel S. Rosenbaum, Pro Se
c/o KATZMAN GARFINKEL ROSENBAUM, LLP
250 Australian Avenue South, Suite 500
West Palm Beach, FL 33401
Tel. (561) 653-2900
Fax (561) 820-2542
Email drosenbaum@kgrla\afirm. com

Þv.
S, ROSENBAUM
Florida Bar No. 306037

DANIEL
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CERTIFICATE OF SERVICE
HEREBY CERTIFY that on October 23,2009, I electronically filed the foregoing
document with the Cletk of the Court using CM/ECF. I also cerlify that the foregoing document
is being served this day on all counsel of record identifred on the attached Service List in the
manner specified, either via transmission of Notices of Electronic Filing generated by CM/ECF
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